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CASES  ARGUED  AND  DETERMINED 


IN 


THE  SUPREME  COURT, 


JANUARY    TERM,    1855. 


WILLIAM  M.  BXJRGOYNE,  Appellant,  v.  Tho  Board  of  Supervisors 
of  the  GoQDty  of  San  Fraocisco,  Respondents. 

The  Legislature  has  no  power  to  confer  other  than  judicial  functions  upon  the 
Courts  of  Sessions. 

Appeal  from  the  Snperior  Court  of  the  City  of  San  Francisco. 

This  was  an  action  brought  to  recover  the  amount  due  on  certain 
warrants,  drawn  by  the  County  Auditor  on  the  Treasurer  of  the  County 
of  San  Francisco,  which  warrants  were  issued  by  an  order  of  the  Court 
of  Sessions  of  that  county,  to  pay  for  b  lot  purchased  by  order  of  the 
Court  of  Sessions  of  said  county,  in  the  year  1850. 

On  or  about  the  20th  day  of  June,  1850,  the  Court  of  Sessions  of 
San  Francisco  County,  sitting  for  the  transaction  of  county  business, 
entered  into  a  contract  with  Edmund  Laffan,  Daniel  W.  Coit,  and 
Charles  A.  Gurley,  for  the  purchase  of  a  lot  in  the  City  of  San  Fran- 
cisco, for  the  erection  of  public  buildings  for  the  use  of  the  county,  and 
agreed  to  pay,  as  the  consideration  of  said  lot,  the  sum  of  $60,000;  in 
two  equal  annual  instalments,  with  interest  at  the  rate  of  three  per 
cent,  per  month,  payable  semi-annually. 

It  was  further  agreed,  that  the  principal  sum  of  $60,000  should  bo 
paid  in  sums  of  not  less  than  $5,000  each,  bearing  interest  at  the  rale 
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aforesaid;  for  which  sams  and  in  which  amouDts,  the  county  shoald 
issue  its  scrip  in  the  name  of  said  Court;  also,  that  Laffan,  Coit,  and 
Gurley,  should  conrey  such  lot  to  the  County  Jud^e  and  the  Associate 
Justices  of  said  Court,  and  to  their  successors  in  office,  in  trust  and  for 
the  use  of  said  county;  and  that  the  County  Judge  and  the  Associate 
Justices  should  officially  execute  and  deliver  to  Laffian,  Coit,  and  Gur- 
ley, a  mortgage  upon  the  said  premises  to  secure  the  purchase  money 
and  interest. 

Said  deed  and  mortgage  were  duly  delivered  on  the  20th  day  of 
June,  1850,  and  at  a  regular  term  of  said  Court,  held  on  the  22d  day 
of  June,  1850,  an  order  was  duly  entered  of  record  in  the  usual  Record 
Book  of  said  Court  for  county  business,  reciting  the  terras  of  said  con- 
tract. Shortly  after  the  sale  of  the  lot,  the  county  officers  took  pos- 
session of  the  buildings  thereon,  and  occupied  a  portion  thereof  for 
county  purposes.  Afterwards,  at  a  regular  term  of  said  Court,  it  was 
ordered  by  the  Court  that  the  County  Auditor  issue  his  drafts  upon 
the  County  Treasurer  in  favor  of  Laffan  and  Coit  or  order,  for  the  pay- 
ment of  the  purchase  money,  in  pursuance  of  the  agreement. 

On  the  15th  day  of  November,  1850,  John  A.  McGlynn,  the  County 
Auditor,  issued  his  drafts  on  the  Treasurer  of  said  county  for  the  several 
sums  above  mentioned ;  all  of  which  sums,  as  expressed  on  the  face  of 
said  orders,  were  payable  out  of  the  "  Building  Fund,"  and  were  "  on 
account  of  the  purchase  money  for  the  site  of  the  county  buildings,  and 
in  lieu  of  so  much  scrip  heretofore  issued  and  now  received  and  can- 
celled by  order  of  the  Court  of  Sessions." 

These  warrants  were  duly  presented  to  the  County  Treasurer,  and 
payment  demanded  and  refused.  Afterwards,  the  drafts  were  respect- 
ively endorsed  and  delivered  by  Laffan  and  Coit,  to  the  plaintiff,  who, 
at  the  commencement  of  this  suit,  was  a  bona  fide  holder  for  value. 
The  case  was  referred  by  consent,  and  judgment  entered,  upon  the 
report  of  referee,  for  defendants.  The  Court  overruled  a  motion  for  a 
new  trial ;  and  plaintiff  appealed. 

For  Appellant,  Bates,  Laicrence  4*  Hastings,  and  Gregory  Yale. 

The  Court  of  Sessions  had  full  power  to  make  the  purchase,  and  to 
wake  payncfits  therefor  on  credit,  and  to  give  the  necessary  liabilities 
against  the  county,  subject  only  to  the  restrictions  that  the  purchase 
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was  necessatf/,  and  that  it  bad  been  made  in  goodjaith,  and  parsaant 
to  the  statutes  of  the  State  then  in  force.    Stat.  1850,  pp.  176,  21 1. 

The  Court  of  Sessions,  in  the  ye-ar  1850,  being  empowered  by  the 
Legislature,  could  constitutionally  perform  the  functions  of  a  county 
government. 

I.  The  question  is,  as  to  the  extent  of  the  powers  of  the  legislative 
body  of  the  State. 

It  is  scarcely  necessary  to  remind  the  Court,  that  the  Senate  and 
Assembly,  constituting  the  legislative  body,  have  all  legislative  power, 
save  in  so  far  ns  such  power  has  been  restricted  by  the  Constitution  of 
the  United  States,  or  by  the  Constitution  of  this  State. 

It  cannot  be  pretended  that  the  Constitution  of  the  United  States 
has  any  connection  with,  or  bearing  upon,  the  question  under  discussion. 
It  is,  therefore,  dismissed  without  further  remark. 

The  legislative  body,  then,  could,  as  an  ordinary  act  of  legislation, 
confer  the  power  denied,  upon  the  Court  of  Sessions,  unless  prohibited 
by  the  Constitution  of  this  State,  either  expressly  or  impliedly. 

There  can  be  found  no  such  prohibition  in  express  terms,  and  we 
maintain  that  no  such  prohibition  exists  by  necessary  implication, — for 
it  must  be  a  necessary  implication,  in  order  to  take  away  the  otherwise 
undoubted  power. 

II.  The  Constitution  of  this  State  does  not  prohibit  the  Legislature 
from  conferring  upon  the  Court  of  Sessions  power  to  perform  the  func- 
tions of  a  county  government. 

Ist  Sub.  ^o  portion  of  the  judicial  power  of  the  State  is  vested  by 
the  Constitntion  in  the  body  therein  designated  as  the  Court  of  Sessions, 

Article  YI,  section  1,  declares  that  '*  The  judicial  power  of  this 
State  shall  be  vested  in  a  Supreme  Court,  in  District  Courts,  in  County 
Courts,  and  in  Justices  of  the  Peace,"  and  in  such  ''  municipal  and 
other  inferior  Courts''  as  the  Legislature  should  deem  necessary  and 
establish ;  and  then  section  8  of  the  same  article  declares  that  the 
County  Judges,  with  two  Justices  of  the  Peace,  shall  hold  Courts  of 
Sessions. 

The  Court  of  Sessions  is  not  embraced  in  either  class  of  Courts  enu- 
merated in  section  1,  in  which  alone  the  entire  Judicial  power  of  the 
State  is  vested  by  the  Constitution.  It  is  not  the  Supreme  Court,  nor 
a  District  Court,  nor  a  County  Court,  nor  a  Justice  of  the  Peace,  nor 
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a  maDicipal  or  other  inferior  Court  established  by  the  Legislature;  con- 
sequeatly  no  portion  of  the  jadicial  power  known  to  the  ConstitutioD 
is  vested,  or  can  be  vested,  in  the  Court  of  Sessions. 

2d  Sub.  Keither  is  any  portion  of  the  legislative  power  of  the  State 
vested  by  the  Constitution  in  the  Court  of  Sessions — for  article  lY, 
section  1,  of  the  Constitution,  says:  ''The  legislative  power  of  this 
State  shall  be  vested  in  a  Senate  and  Assembly,  which  shall  be  desig- 
nated the  Legislature  of  the  State  of  California,''  &c. 

3d  Sub.  Neither  is  any  portion  of  the  executive  power  vested  in  ihtf 
Court  of  Sessions  by  the  Constitution, — for  article  Y,  headed  "  Ezecn- 
tive  Department,"  prescribes  in  whom  the  executive  power  of  the  State 
shall  be  veRted,  and  the  Court  of  Sessions  is  not  mentioned  in  that 
article. 

No  portion  then  of  the  various  "  powers"  defined  by  the  Constitu- 
tion respectively  as  legislative,  executive,  and  judicial,  being  vested  by 
the  Constitution  in  the  Court  of  Sessions,  it  necessarily  follows  that 
the  Court  of  Sessions,  created  by  the  Constitution,  is  not,  and  cannot 
possibly  be,  embraced  within  either,  the  words,  meaning,  or  intent  of 
the  constitutional  prohibition  contained  in  article  III,  which  declares- 
that  **  The  powers  of  the  Government  of  the  State  of  California  shalU 
be  divided  into  three  separate  departments — the  Legislative,  the  Exe- 
cutive, and  Judicial;  and  no  person  charged  with  the  exercise  of  powers 
properly  belonging  to  one  of  these  departments,  shall  exercise  any 
fvmctions  apjiertaining  to  either  of  the  others,  except  in  the  cases  here^ 
inafter  «s|>ic8sly  directed  or  permitted ;"  which  prohibition  is  the  only 
one  found  in  the  Constitution. 

Consequently,  the  Constitution  does  not  prohibit  the  Legisllettmre  to 
clothe  the  Court  of  Sessions  with  the  powers  or  functions  o£  a  county 
governmeot,  which  was  our  second  point;  and  this  being  takei  in  con- 
nection with  our  first,  that  all  legislative  power  not  taken  away  by  the 
Constitution  remains  with  and  belongs  to  the  Legislature,  it  follows 
that  the  Legislature  may,  as  an  ordinary  act  ^  legislation,  v<est  the 
Court  of  Sessions  with  the  functions  of  a  county  government;  and  this- 
establishes  the  answer  to  the  first  question  proposed  in  the  outset,  in. 
the  affirmative. 

But  the  same  conclusion  will  be  arrived  at  in  another  way: 

I.    That  the  body  in  question  beiijg  designated  in  the  Constitution  as* 
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;a  Court  of  Sessions,  cannot  change  the  nature  of  the  caj?<?,  for  it  doee» 
not  follow,  that,  because  it  is  <alled  a  "  Court,"  it  moet  have  juditial 
functions. 

For  the  Parliament  of  tSkeat  Britain  is  called  the  ''Cewirt  of  ParhV 
•ment,*'  {Curia  Parliameteti,)  4  Coke  Inst.  2,  50;  Branch's  Principie^ 
53  verb.  **  Curia  Parliammti/'  5  Com.  Dig.  IM,  (A,)  Bac.  ab. 
Title,  "  Court  of  Parliament-"  and  this  Court  consists  not  merelj  of 
the  Lords  in  their  judicial  caf>acity,  but  of  the  King,  Lordfes,  and  Com- 
mons, in  their  ordinary  legislative  character.  (Bac.  and  Com.  as  above 
•cited.) 

Thus  the  Colonial  Legislatures  of  several  of  the  Stafe»,  before  our 
(independence,  were  termed  ^  Courts;"  also,  after  our  independence,  the 
legislative  body  was  designated  in  several  of  the  CoMtitutioos  by  the 
name  of  '^  Court," — as  in  that*of  Massachusetts,  (see  Const,  of  1789,, 
•chap.  1,  sec.  1,  art.  1,  3,  and  I:;  dhap.  1,  sec.  2,  art.  1;  diap.  ft,  art.  8;; 
also  hi  amendments  to  same  Const.,  art.  1, 2,  8,  and  9;)  as  al^  in  that 
of  New  Hampshire,  (it  was  «tyled)  "The  General  Court  of  New 
Hampshire,"  (Const,  of  1792,  part  11,  sec.  1,  2,  3,  4,  and  5;)  as  also  in 
Charles  II  Charter  to  Rhode  Island,  paragraph  12,  in  which  it  is 
«tyled  the  **  General  Court  of  Assembly;"  as  also  the  County  ConimiV 
doners  in  Illinois  are  styled  a  ""Court,"  (1  Breese's  Reports,  196,  and 
Appendix  13.)  though  clearly  not  possessing  one  judicial  function;  and 
the  County  Commissioners  in  Indiana  are  a  "  Court  of  Record,"  (6 
Blackford,  325.) 

No  inference,  therefore,  can  be  drawn  from  its  being  ealled  a  Court 
of  Sessions,  that  it  was  the  intent  of  the  Constitution  to  ek)the  it  with 
^' jndicial  powers"  only.  Had  it  been  styled  Sessions,  or  the  Quarter 
Sessions,  or  Sessions  of  the  Peace,  or  by  any  other  name,  it  would  not 
afiTect  the  nature,  character,  powers,  or  functions  of  the  body  of  tbe 
thing  itself,  or  the  power  of  the  Legislature  to  extend  its  legislative 
control  over  it. 

II.  In  many  of  the  States  where  Constitutions  contain  provisions 
Identical  with  those  contained  in  article  III  of  the  Constitution  of  this 
State,  jidicial  powers  will  be  found  united  in  the  same  body  with  exe- 
cutive, or,  rather,  administrative  powers;  for  these  powers  should, 
more  properly,  be  termed  administrative  than  executive  powecs. 

Thus,  in  the  Constitution  of  Massachusetts  (Const,  of  1779,  part  1, 
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960.  30)  will  be  foand  the  Baine  provisions  and  prohibitions  contained 
in  article  III  of  oar  own.  Y<  t  the  Court  of  Sessions  of  that  State 
exercised  man j  powers  other  t  iian  judicial.  They  estimated  the  dam- 
ages sustained  by  the  owner  of  land  over  which  a  highway  was  laid 
out;  (2  Mass.  R,  7.)  The  Couoty  Court,  possessed  #f  certain  judicial 
functions,  had  also  the  jurisdiction  in  the  laying  out  of  roads  from  town 
to  town,  (id.  13;  7  Mass.  R,  158,  162;)  as  did  also  the  Court  of 
Sessions,  (13  Mass.  R,  394,)  and  in  N.  Hampshire  r  Franklin  (1^ 
Mass.  R.,  76)  it  was  held  that  the  Court  of  Sessions  were  to  be  con- 
sidered as  the  agents  and  representatives  *'of  the  county,  in  all  mat- 
ters touching  its  finances  and  general  and  prudential  concerns,^  and 
that  *'  their  acts  and  admissions  were  binding  upon  the  inhabitants;'^ 
and  in  Commonwealth  v.  Sessions  of  Hampden,  (2  Pick.  415,)  it  was 
held  to  be  ''  peremptory  oa  the  Courts  of  Sessions  in  each  county  to 
erect  or  provide  a  house  of  correction,"  and  that  a  mandamus  would 
lie  to  compel  them  to  do  it,  a  case  strikingly  analogous  to  the  one  at 
bar;  so  also  the  same  Court  of  Sessions  was  uuthoristed  to  establish 
ferries,  (15  Pick.  R,  243,)  and  the  powers  now  possessed  by  the 
County  Commissioners  have  been  at  different  times  vested  in  the  6ei>- 
eral  Sessions  of  the  Peace,  the  Court  of  Sessions,  the  Court  of  Com- 
mon Pleas,  and  the  Commissioners  of  Highways.     (20  Pick.,  482  ) 

In  Maine,  the  same  provision  exists  in  the  Constitution  as  article  III 
in  our  own,  (see  Const,  of  Maine,  1819,  art.  3,  sees.  1  and  2.)  and  yet 
the  Court  of  Sessions  there  lay  out  roads,  and  assess  and  levy  taxes 
afterwards,  to  keep  such  roads  in  repair.  (3  Greene,  131;  9  id.,  88, 
and  98.) 

In  Tennessee,  the  same  constitutional  provision  exists,  (see  Const., 
art.  2,  sees.  1  and  2;)  yet  here,  Justices  of  the  Peace  being  an  acknowl- 
edged part  of  the  judicial  power,  transact  all  county  business  by  virtue 
of  powers  conferred  by  the  Legislature,  (Mart,  and  Yerg.,  36,)  and 
receive  and  appropriate  the  moneys  of  the  county,    (id.  ibid.) 

In  Virginia,  the  same  constitutional  provision  exists,  (Virg.  Bill  of 
Rights  of  June  12,  1776,  sec.  5,  and  Const,  of  1830,  art.  2.)  Yet 
there  County  Courts  are  required  to  build  bridges  across  public  roads, 
and  in  case  of  neglect,  a  mandamus  will  lie  to  compel  them,  (5  Call, 
548;  id.  556.)  So  also  they  have  power  to  impose  county  levies — no 
judicial  function,  surely,  (5  Call,  139;  1  Hawks,  408;)  so  also  to  build 
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coort-boases  and  jails,  (3  Manf.,  102;)  also  to  correct  errors  of  com- 
missions of  the  revenue.     (2  Virg.  Cases,  258.) 

In  Alabama,  the  constitutional  provision  exists,  (Const,  of  1819*,. 
Art.  II,)  yet  there  the  power  to  authorize  the  erection  of  toll  bridges> 
(surely  not  a  judicial  function)  exists  in  the  County  Courts,  (2  Park,. 
296;)  so,  also,  power  to  license  ferries,    (id.) 

In  Mississippi,  the  same  constitutional  provision  is  found,  (Const. 
1817,  Art  II,  sec.  I  and  2,)  yet  there  the  County  Court  lias  authority 
to  settle  and  allow  all  claims  ogainst  the  county,  and  to  levy  a  tax  for 
the  payment  of  such  claims;  and  may  be  compelled  by  mandamus. 
(Walker's  Reports,  523) 

In  New  Hampshire,  the  same  constitutional  provision  exists,  (Const. 
1792,  Bill  of  Rights,  sec.  37,)  yet  there  the  Court  of  Common  Pleaa 
is  vested  with  the  power  of  laying  out  highways.  (7  New  Hamp.  Rep., 
280;  5  id,  558;  6  id,  524.) 

In  Kentucky,  the  same,  (Const.  1799,  Art.  I.  §§  1  and  3;)  yet 
there  the  county  tax  is  levied  by  judicial  oflScers     (6  Litt.,  223.) 

In  Connecticut,  the  same,  (Const,  of  1818,  Art.  II;)  yet  there  the 
County  Court  has  power  to  act  in  the  demise  of  the  county  house.  (4 
Conn.,  305.) 

In  North  Carolina,  the  same  in  effect,  (Const,  of  1776;  Declaration 
of  Rights,  sec.  4,)  yet  these  have  the  erection  of  toll  bridges  under 
their  charge.    ^3  J.,  412.) 

In  Vermont,  (Const.  1793,  chap.  2,  sec.  6;)  in  Maryland,  (Const. 
1796,  Declaration  of  Rights,  sec.  6;)  in  Georgia,  (Const.  1798,  Art.  I, 
sec.  1;)  in  Indiana,  (Const.  1816,  Art. II;)  in  Louisiana,  (Const.  1812, 
Art.  I;)  in  Illinois,  (Const.  1818,  Art.  I;)  in  Missouri,  (Const.  1820, 
Art.  II;) — the  same  constitutional  provisions  exist  as  contained  in  arti- 
cle III  of  our  Constitution;  yet  in  some  of  these  last-named  States, 
certainly,  and  it  is  believed  in  all,  it  will  be  found  that  some  of  tl>e 
foDctions  of  county  government  are  entrusted  to  and  exercised  by  bodies 
which  at  the  same  time  possess  certain  judicial  powers. 

It  will  thus  be  seen,  that  in  the  seventeen  States  above  enumerated, 
exclusive  of  our  own,  there  has  been  discovered  no  constitutional  incom- 
patibility in  certain  public  bodies,  by  whatever  name  designated,  which 
were  vested  with  inferior  and  subordinate  judicial  powers,  discharging, 
in  some  particulars,  the  duties  of  a  county  government,  and  also  that 
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«ach  pablic  bodies  have  oeranonly  been  ityM  Couatj  Coorts,  Courts- 
of  SeseioM,  Sessions  of  the  Peace,  or  simply  Sessions. 

The  Constitutions  of  several  of  the  StatM  more  recentlj  admitted 
i¥e  have  «ot  had  an  opportunity  of  examining^  but  in  all  probabilitj 
they  cofltain  the  same  coostitntional  proyiiiiin. 

It  may  also  be  proper  to  notice,  in  this  eonneetion,  that  the  '^  Court 
•of  Quarter  Sessions"  in  England  performs  certain  powers  of  a  countjir 
^OTerament,  as  ia  the  repairing  and  rebuilding  of  bridges,  Ac.  (5  T.  R. 
:279.)  Our  Constitution  was  framed  by  persons  from  many  of  the* 
^States  above  mentioned,  in  which  ''  Conrta  of  Sessions''  bad  some  of 
the  powers  of  a  •cean^  gOTernment ;  and  they  used  the  term  Court  of 
Sessions  in  the  Constitution,  afflter  having  adapted  article  III,  with  fulli 
knowledge  of  its  power  and  effect,  and  of  tbt  powers  which  had  there- 
tofore  been  usaally  gv^en  by  other  State  L^ialatures  to  such  Courts; 
.and  if  they  bad  sought  to  prevent  the  exereise  of  such  powers  by 
^Courts  of  Session  in  this  State,  they  would  bave  used  language  dearlji 
indicating  such  inienti^ns.  This  they  have  d€4  done,  but  have  left  the 
matter  in  the  same  position  as  in  the  other  States,  and  the  presump- 
tion ia,  that  •they  inteaded  and  expected  the  practice  would  be  the- 
«ame. 

The  oenstruction  of  the  Constitution  contended  lor  was  the  one  given 
to  vt  immediately  after  ite  formation  and  adoption  by  the  first  Legisla- 
tare,  several  of  the  members  of  which  had  also  been  members  of  the 
Convention,  and  conspicuous  actors  in  its  proceedings;  and  the  rule  of 
interpretation  applies,  that  contemporaneous  exposition  is  the  best  and 
.strongest  In  law,  (2  Inst^  11,  6  Bac.  abr.  386.) 

We  have  thus  endeavored  to  show:  First,  By  the  terms  of  the  Con- 
stitution itself;  Second,  By  the  practice  of  other  States  under  like 
Constitutions;  Third ,  By  oontemporaneous  legislative  exposition: — 
that  tlie  *'  Court  of  Sessions"  may  be  empowered  by  the  Legislature  to 
perfona  certain  functions  tn  the  administration  of  a  county  government. 

We  remark  here,  in  anticipation  of  an  objection  that  might  possibly 
ibe  raised,  that  County  Judges  and  Justices  of  the  Peace,  acting  as 
•such,  and  not  in  the  capacit«y  <af  members  of  the  Conrt  of  Sessions,  are 
autborized  to  perform  such  dufies  as  the  Legislature  may  fix  and  require. 
(See  Const.,  Article  YI,  Sec.  Si,  last  clause,  and  same  article,  Sec.  14.) 

Article  yi«  section  ^,  of  the  (Constitution,  says:  The  County  Judge, 
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with  two  Jastices  of  the  Peace,  to  be  designated  according  to  law,  shall 
hold  Courts  of  Sessions,  with  sach  criminal  jurisdiction  as  the  Legisla- 
ture may  prescribe,  &c.,  and  the  maxim  "  exprtssio  unius,  est  ezclusio 
tziterius,^  is  sought  to  be  applied. 

But  this  would  be  an  erroneous  rule  of  construction.  We  remark, 
however,  that  if  it  be  a  Just  rule  of  construction  in  this  particular,  it 
must  be  also  applied  to  section  1  of  article  YI,  which  prescribes  the 
persons  and  bodies  in  whom  the  judicial  power  of  the  State  is  vested. 
Apply  the  maxim  to  this  section,  and  it  necessarily  precludes  the  Court 
of  Sessions  from  having  any  judicial  power  whatever,  and  fully  estab- 
lishes the  position  first  insisted  upon  by  us,  that  the  Court  of  Sessions 
had  no  judicial  power  whatever  in  the  sense  in  which  that  term  is  used 
in  the  Constitution. 

The  chief  objection  to  the  applicability  of  this  rule  is,  it  proceeds 
tipon  the  same  error  above  noticed,  as  respects  the  General  Govern- 
ment and  the  State  governments.  Thus,  the  grant  of  one  power,  and 
only  one,  in  the  United  States  Constitution,  operates  as  an  exclusion 
of  all  others;  or  rather  where  one  power  is  given,  the  General  Govern- 
ment can  take  only  that  one  power,  because  it  takes  nothing  which  is 
not  necessarily  given,  while,  as  above  stated,  the  legislative  power  of 
the  State  extends  to  all  matters  not  prohibited.  Thus,  were  we  to 
interpret  this  clause  according  to  the  rules  of  interpretation  of  the 
United  States  Constitution,  the  Court  of  Sessions  could  have  conferred 
upon  it  by  the  legislative  power  no  functions  save  as  to  criminal  juris- 
diction, because  there  is  no  capacity  to  receive  any  others,  expressly 
given;  on  the  contrary,  according  to  the  correct  rule  of  interpretation 
of  State  Constitutions,  the  Court  of  Sessions  has  capacity  to  take  all 
such  powers  as  may  be  vested  in  it  by  the  Legislature,  and  are  not 
expressly  prohibited,  and  therefore  the  grant  of  criminal  jurisdiction  by 
the  Constitution  does  not  take  away  its  capacity  to  be  vested  with  the 
functions  of  a  county  government. 

The  provision  of  the  Constitution,  (Art.  XI,  Sec.  4.)  authorizing  the 
Legislature  to  "  establish  a  system  of  county  and  town  governments,'' 
and  the  provision  in  section  6,  of  same  article,  empowering  the  Legis- 
lature "  to  provide  for  the  election  of  a  Board  of  Supervisors  in  each 
county,"  cannot  affect  the  question  one  way  or  the  other.  The  Legis- 
lature would  have  possessed  all  these  powers  by  virtue  of  being  rested 
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with  legislative  powers  generally,  without  any  such  express  grant  or 
injunction;  these  are  rather  commands  to  the  Legislature  to  do  certain 
things  which  they  already  had  the  power  to  do,  than  express  granU  of 
any  new  powers.  Section  4  makes  it  clear  that  the  Legislature  might 
authorize  the  administration  of  county  governments  by  other  persons 
or  bodies  than  Supervisors.  This  they  have  done  by  giving  such  ad- 
ministration to  the  Court  of  Sessions.  We  will  here  barely  remark 
further,  that  the  establishment  of  a  county  government  is  a  different 
thing  from  the  designation  of  the  persons  or  bodies  by  whom  such 
government  shall  be  administered. 

The  conclusion,  then,  upon  the  whole  matter,  is  an  answer  in  the 
affirmative  to  the  question  propounded  in  the  outset. 

For  Respondents,  Hager  Sf  Sharp,  Halleck,  Peachy,  Billings  if 
Park, 

The  county  is  not  liable  upon  the  warrants  named  in  the  record,  for — 

First,  The  Act  of  the  Legislature  under  which  the  debt,  represented 
by  the  warrants,  was  contracted,  is  unconstitutional  and  void. 

The  Court  of  Sessions  is  created  by  the  Constitution,  and  on  received 
principles  of  construction,  all  substantive  or  primary  powers  not  ex- 
pressly granted,  are  withheld. 

And  furthermore,  by  Art.  Ill,  of  the  Constitution,  all  powers  not 
granted  are  withheld  wa^  prohibited  by  positive  provision. 

Kow,  the  powers  conferred  upon  the  Court  of  Sessions  are  purely 
judicial  in  their  character;  and  as  the  power  under  which  the  debt 
was  contracted  by  the  Court  was  in  no  sense  a  judicial  power,  their 
authority  under  the  Act  of  the  Legislature  of  April  10,  1850,  fails, 
and  the  debt  falls  with  the  power. 

See  the  opinion  of  Murray,  J.,  in  Swift  v,  Rowe  et  al. 

Second,  The  Act  organizing  the  Court  being  a  public  law,  all  parties 
are  charged  with  notice  of  it. 

The  Court,  under  this  Act,  has  no  implied  powers  .*  all  its  powers, 
and  the  mode  of  exercising  tkem^  are  derived  from  and  prescribed  by 
the  statute.  If  the  Court,  or  any  other  county  officer,  have  exceeded 
their  authority  or  neglected  to  clothe  their  acts  with  the  formalities 
required  by  the  statute,  their  proceedings,  so  far  as  the  County  (the 
principal)  is  concerned,  are  void. 
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The  County  is  the  corporation,  and  the  Court  and  the  County  Au- 
ditor the  mere  agents: 

Angel  &  Ames  on  Corp.,  pp.  19,  20,  21,  229.  Brown  v.  City  of 
Utica,  2  Barb.  S.  C.  R.,  104.  Sherwood  v.  Reed,  7  Hill's  R.,  431. 
Hodges  r.  City  of  Buffalo.  2  Denio,  IIQ.  Bright  v.  Boyd,  1  Story's 
C.  C.  R ,  487.  12  Wheaton,  64.  2  Cowen  &  Hill's  Notes  to  Ph.  E^., 
1289-90.     1  Story's  Eq.  Jur.,  §  96.     13  Mass.,  192. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Hetdenfeldt,  J., 
concurred. 

Several  questions  were  raised  in  the  argument  of  this  case,  only  one 
of  which  it  is  deemed  necessary  to  examine,  viz :  The  power  of  the 
Legislature  to  confer  other  than  judicial  functions  upon  the  Courts  of 
Sessions. 

The  eighth  section  of  the  sixth  Article  of  the  Constitution  of  this 
State,  title,  "Judicial  Department,"  provides  as  follows:  **The  County 
Judge,  with  two  Justices  of  the  Peace,  to  be  designated  according  to 
law,  shall  hold  Courts  of  Sessions,  with  such  criminal  jurisdiction  as  the 
Legislature  shall  prescribe,  and  he  shall  perform  such  other  duties  as 
shall  be  required  by  law." 

The  first  session  of  the  Legislature,  holden  under  the  Constitution, 
acting,  in  all  probability,  without  reference  to  the  distribution  of  the 
various  powers  of  our  State  government,  as  provided  in  Article  III, 
conferred  upon  the  Courts  of  Sessions  the  entire  management  of  the 
financial  business  of  the  counties.  Among  other  duties  enjoined,  was 
that  of  purchase  or  erection  of  suitable  buildiugs  for  court  houses  and 
public  offices. 

In  compliance  with  the  Act  of  April  10,  1850,  the  contract,  out  of 
which  has  grown  the  subject  matter  of  this  suit,  was  made. 

It  is  now  contended,  admitting  the  contract  was  fair  and  equal  in  all 
its  parts,  that  it  is  not  binding  on  the  County  of  San  Francisco. 

First,  Because,  by  the  third  Article  of  the  Constitution,  it  is  pro- 
vided that  the  powers  of  the  State  government  shall  be  divided  into 
three  separate  departments — the  Legislative,  the  Executive,  and  Ju- 
dicial; and  no  person  charged  with  the  execution  of  powers  properly 
belonging  to  one  of  these  departments,  shall  exercise  any  functions  ap- 
pertaining to  either  of  the  others,  except  in  cases  expressly  directed  or 
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permitted.  Aod  secoud,  Because  the  eighth  section  of  the  sixth  Ar* 
tide  of  the  Coostitation,  before  quoted,  does  not  confer  the  exercise  of 
this  jurisdiction  upon  Courts  of  Sessions,  but  limits  their  jurisdiction  to 
criminal  cases  alone. 

In  discussing  the  first  proposition,  it  is  only  necessary  to  remark,  that 
in  the  previous  decisions  of  this  Court,  we  have  repeatedly  alluded  to 
the  distribution  of  powers  by  the  Constitution,  as  a  leading  feature, 
never  for  a  moment  lost  flight  of  by  its  framers,  but  carefully  preserved 
for  the  purpose  of  maintaining  the  integrity  of  the  different  departments 
intact,  and  securing  the  harmony  and  symmetry  of  the  whole,  by  re- 
straining each  to  its  particular  orbit. 

The  history  of  almost  every  nation  is  replete  with  struggles  between 
the  judicial,  the  executive,  and  legislative  branches  of  government  for 
unlimited  supremacy,  and  demonstrates,  that  unless  curbed  by  whole- 
some constitutional  restrictions,  each  department  will,  in  its  turn,  en- 
croach upon  and  interfere  with  the  functions  of  other  co-ordinate 
brunches  of  government.  This  spirit  of  usurpation  and  encroachment 
has  been  more  frequently  directed  towards  the  judiciary  than  any  other 
department.  In  England,  it  was  only  determined  by  resort  to  civil 
war,  which  resulted  in  the  establishment  of  the  entire  independence  of. 
the  Judiciary,  as  well  as  the  Commons,  while  in  this  country,  it  has 
been  avoided  by  the  enlightened  wisdom  and  experience  of  the  framers 
of  our  Federal  and  State  Constitutions. 

Acting  upon  this  understanding,  our  Constitution  was  designed  to 
secure  the  same  uniformity  and  harmony  of  operation ;  and  we  do  not 
know  how  the  Convention  that  framed  it  could  have  expressed  that 
intention  more  intelligibly. 

A  recurrence  to  the  origin  and  reasons  that  induced  this  distribution 
of  powers,  would  seem  conclusive  upon  this  case,  in  which  the  Legisla- 
ture have  imposed  upon  a  Court  ordained  by  the  Constitution  for  the 
transaction  of  criminal  business,  powers  belonging  to  the  executive  and 
legislative  departments  of  government  not  even  quasi  judicial  in  their 
character. 

It  is,  however,  urged  by  the  Appellant  in  reply,  that  the  Court  of 
Sessions  has  not  been  vested  by  the  Constitution  with  any  of  the  judi- 
cial power  of  "the  State.  That  the  sixth  Article  of  the  Constitution, 
title,  *'  Judicial  Department,''  provides.  That  the  judicial  power  of  the 
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State  shall  be  vested  In  a  '*  Supreme  Coart.  District  Courts,  County 
Courts,  and  Justices  of  the  Peace." 

The  Legislature  may  also  establish  sach  municipal  and  other  inferior 
Courts  as  may  be  deemed  necessary.  That  inasmuch  as  this  section 
does  not  enumerate  "  Courts  of  Sessions/'  they  are  no  part  of  the  judi- 
cial department,  and  the  Legislature,  in  the  exercise  of  all  powers  not 
denied  by  the  Constitution,  may  invest  them  with  such  jurisdiction  as 
may  be  deemed  proper. 

This  is  a  narrow  and  forced  construction,  and  one  which  cannot  be 
supported.  If  the  Courts  of  Sessions  are  not  to  be  regarded  as  a  part 
of  the  Judiciary,  what  becomes  of  the  criminal  jurisdiction  conferred  by 
the  Constitution.  We  can  only  determine  to  what  branch  of  the 
government  they  belong,  by  the  character  of  their  officers,  and  the 
nature  of  the  duties  enjoined.  Here  is  a  "Cowr^."  over  which  three 
judicial  officers,  known  as  such  to  the  Constitution,  are  appointed  to 
preside  and  administer,  with  such  criminal  jurisdiction  as  the  Legislature 
may  provide. 

Now,  if  the  first  section  of  the  sixth  Article  necessarily  limits  the 
judicial  power  to  the  Courts  therein  mentioned,  by  parity  of  reasoning, 
the  first  section  of  the  fourth  Article,  and  the  first  section  of  the  fifth 
Article,  which  define  in  what  the  legislative  and  executive  power  of 
the  State  shall  consist,  operate  a  like  limitation,  from  which  it  would 
follow,  that  inasmuch  as  Courts  of  Sessions  are  not  specially  enume- 
rated in  either  of  these  sections,  they  belong  to  a  fourth  or  nonde- 
script branch  of  the  government,  upon  which  any  and  every  power  may 
be  conferred,  uncontrolled,  except  by  the  wisdom  of  the  Legislature, 
notwithstanding  that  the  third  Article  has  divided  the  powers  of  the 
State  Into  three  departments. 

There  is  another  view  of  this  question,  which,  I  apprehend,  is  con- 
clutflve.  Not  only  does  the  Constitution  forbid  the  exercise  of  the  func- 
tions of  one  department  by  any  other  department,  but  it  has  gone  fur- 
ther, and  to  secure  the  complete  integrity  of  each,  has,  by  the  third 
Article,  expressly  forbid  "persoTU  charged  with  the  powers  of  one, 
from  exercising  duties  properly  belonging  to  another  department;"  from 
which  it  follows,  no  duties,  except  of  a  judicial  character,  can  be  con- 
ferred on  the  Courts  of  Sessions,  inasmuch  as  the  officers  composing 
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these  Coarts  are  persons  charged  bj  the  Constitution  expressly  with 
the  performance  of  judicial  functions. 

Upon  the  second  point  it  is  equally  clear,  that  the  eighth  section  of 
the  sixth  Article  necessarily  limits  the  jurisdiction  of  these  Courts  to 
criminal  business.  Affirmative  words  often  import  a  n^atiye,  except 
as  to  the  matter  so  affirmed;  in  the  present  case,  the  grant  of  criminal 
jnrisdiction  negatives  any  other,  just  as  much  as  that  of  appellate  to 
the  Supreme,  or  original  to  the  District  Courts,  limits  the  jurisdiction 
of  these  Courts,  (as  has  before  been  decided  by  us.) 

If  any  doubt  could  exist  as  to  the  propriety  of  this  construction,  it 
might  be  easily  resolved  by  an  examination  of  the  sixth  Article  of  the 
Constitution,  from  which  it  appears  that  more  than  ordinary  care  has 
been  expended  in  parcelling  out  the  exact  judicial  powers  of  each  Court. 
The  argument  is  also  strengthened  by  the  fact,  that  the  fifth  section  of 
the  ninth  Article  expressly  provides  for  a  Board  of  Supervisors  in  each 
county,  "  who  shall  jointly  and  individually  perform  such  duties  as  may 
be  prescribed  by  law.  Constitutions  seldom  contain  redundant  or  irrel- 
evant matter;  and  if  the  framers  of  ours  had  understood  that  the  eighth 
section  of  the  sixth  Article  provided  for  the  exercise  of  these  powers, 
it  is  hardly  to  be  supposed  that  they  would  have  needlessly  committed 
them  to  any  other  board  or  tribunal. 

It  is,  however,  contended,  admitting  that  these  dnties  cannot  be 
enjoined  upon  a  Court,  they  may  be  conferred  on  the  Judges  thereof  as 
Commissioners,  and  that  the  exercise  of  them,  by  the  Judges  as  com- 
missioners and  not  as  judicial  officers,  would  not  be  unconstitutional. 
The  firdt  answer  to  this  position  hos  been  already  stated,  viz:  That  the 
officers  composing  the  Court  of  Sessions  are  judicial  officers,  and  con- 
sequently are  forbidden  from  exercising  any  other  functions.  And 
second,  that  the  Act  of  April  10,  1850,  confers  these  duties  upon  the 
Court  in  direct  words,  and  not  upon  the  members  as  Commissioners. 
A  qqestion  similar  to  this  arose  in  the  case  of  the  United  States  v, 
Yale  Todd,  reported  in  13  Howard,  in  a  note  to  the  case  of  the  United 
States  V.  Firriera,  page  52,  in  which  the  same  doctrine  was  affirmed. 

It  will  be  observed,  that  the  language  of  the  Constitution  is  not,  that 
thej/f  the  County  Judges  and  two  Justices,  "  shall  perform  such  other 
duties,"  &c.,  but  **  he  shall" — marking  more  explicitly,  if  possible,  the 
intention  of  the  Convention.     But  even  were  it  otherwise,  and  the 
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word  they  had  been  used,  we  have  shown,  that  by  every  well  settled 
rule  of  constrnctioo,  as  well  as  the  scope  and  spirit  of  the  iustrnment 
itself,  the  other  duties  so  mentioned  must  be  limited  to  those  of  a  judi- 
cial character. 

We  have  considered  the  argument  drawn  from  cotemporaneous  legis' 
lative  construction,  as  well  as  the  recognized  legal  proposition,  that 
in  doubtful  cases  every  intendment  should  be  in  favor  of  the  constitu- 
tionality of  legislative  enactments;  but  these  axioms  only  apply  in 
cases  of  doubt.    In  this  instance  we  have  none. 

This  question  was  recently  decided  by  the  Judge  of  the  Sixth  Judi- 
cial District,  in  an  able  and  well  considered  opinion,  in  which  the  same 
views  are  taken,  and  which  meet  with  the  almost  uniform  approbation 
of  the  Bench  and  the  Bar. 

Judgment  affirmed,  with  costs. 


The  People,  ex  rel„  THOMAS  YERMULE,  and  others.  Respondents, 
V  JOHN  BIQLER,  and  others,  Appellants. 

The  Act  of  February  4, 1851,  removing  the  Seat  of  Goveniment  to  Vallejo,  de- 
clared to  be  constitutional. 

This  Act  operates  as  an  absolute  removal,  and  cannot  be  defeated  by  the  breach 
of  subsequent  conditions.  ' 

After  the  first  removal,  a  majorUy  of  the  Legislature  might  at  any  time  remove 
the  Capital 

The  motives  of  the  Legislature  in  passing  a  law  will  not  be  inquired  into. 

The  Legislature  may  exercise  all  powers  not  prohibited^to  them  by  the  Consti- 
tatioa. 

City  of  Sacramento  declared  to  be  the  Capital  of  the  State. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District,  Santa 
Clara  County. 
The  action  was  an  application  for  a  mandamus  to  compel  the  Secre. 
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tary  of  State,  Treasurer,  and  CoDtrolIer,  to  keep  their  offices  at  the 
town  of  San  Jose,  upon  the  allegation  that  it  was  the  Seat  of  GoYern- 
roent.  The  Court  granted  a  ptTemptorj  writ,  and  defendants  appealed. 
The  points  in  contro?ersy  w.il  be  foand  distinctly  stated  in  the  opinion 
of  the  Court. 

Wm.  M.  Sletoart  (acting  Attorney  General)  for  Appellants. 

McKinney  Sf  FremJ^  for  Respondents. 

No  briefs  on  file. 

Murray,  C.  J.,  and  Brtan,  J.,  delivered  separate  opinions.  Hit- 
DEKFELDT,  J.,  delivered  a  dissenting  opinion. 

Murray,  C.  J.  It  is  not  my  purpose  to  examine  all  the  errors  as- 
signed in  this  case,  or  to  decide  whether  the  remedy  resorted  to  is  the 
proper  one. 

This  suit  is  brought  for  the  purpose  of  determining,  judicially,  whether 
San  Jose  or  the  City  of  Sacramento  is  the  capital  of  the  State,  and  as  this 
question  must  be  sooner  or  later  passed  upon  by  us.  in  order  to  settle 
definitively  the  rights  and  duties  of  the  parties  litigant,  as  well  as  for 
the  information  of  the  other  branches  of  the  government,  and  the  final 
disposition  of  a  vexed  question  of  a  public  character,  we  deem  it  best 
at  once  to  come  to  the  point. 

By  the  Act  of  the  25th  of  March,  1854,  requiring  the  sessions  of  the 
Supreme  Court  to  be  holden  at  the  Capital  of  the  State,  it  became  the 
duty  of  this  Court  to  ascertain,  for  its  own  action,  the  locality  of  the 
Seat  of  Government. 

In  the  exercise  of  this  proper  inquiry,  a  majority  of  the  Court  were 
of  the  opinion,  that  the  Capital  never  had  been  removed  from  San  Jose 
in  accordance  with  the  provisions  of  the  Constitution.  From  the  opin- 
*  ion  of  the  Court  so  expressed  at  that  time,  I  differed;  but  as  it  was  the 
judicial  ascertainment  of  a  fact  necessary  for  its  own  government,  I  felt 
that  I  had  discharged  my  duty  in  the  premises,  and  that  the  opinion  of 
the  majority  so  expressed  was  not  only  binding  on  me  as  one  of  the 
members  of  the  Court,  but  binding  also  upon  the  public.  A  different 
case  is  now  presented.    The  conclusion  to  which  this  Court  first  arrived 
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was  DOt  a  jadicial  one,  arising  in  a  case  properly  belongiDg  to  its  appel- 
late JurisdictioD ;  and  however  mucli  we  may  have  b^D  disposed  to 
regard  that  opinion  as  a  finality,  so  far  as  the  Conrt  itself  was  con- 
cerned, it  conld  not  have  been  extended  to  other  cases  coming  before 
us  for  review  as  an  appellate  Conrt. 

While  I  would  not  have  considered  myself  at  liberty  to  interfere  with 
this  question,  simply,  because  by  a  different  organization  of  the  Bench 
the  former  opinion  has  become  the  minority  one,  in  this  case  there  can 
be  no  impropriety  in  determining  the  question  now  for  the  first  time 
presented  to  us  as  an  appellate  tribunal. 

No  one  can  appreciate  the  necessity  of  the  doctrine  of  stare  decisis 
more  highly  than  myself,  or  be  more  willing  to  be  governed  by  it. 
Without  a  proper  adherence  to  the  rnle,  no  certainty  of  adjudication 
can  ever  be  attained,  and  confusion  and  doubt  must  invariably  follow 
every  change  of  the  Bench  that  occurs  by  death  or  otherwise. 

I  have  already  said  that  this  is  not  a  case  in  which  that  rule  can  be 
invoked,  and  I  am  happy  to  add,  that  my  associate  who  differs  with 
me  in  the  main  conclusion  agrees  with  me  upon  this  point.  Having 
before  expressed  my  opinions  in  full  on  this  snbject,  and  seeing  no  rea- 
son to  alter  or  change  them,  I  shall  simply  confine  myself  to  a  recapitu- 
lation of  the  grounds  then  taken. 

The  first  section  of  the  second  Article  of  the  Constitution  provides, 
that  *'  the  first  session  of  the  Legislature  shall  be  held  at  the  Pueblo 
de  San  Jose,  which  place  shall  be  the  permanent  Seat  of  Government 
until  removed  by  law,  provified^  however,  that  two-thirds  of  all  the 
members  elected  to  each  house  of  the  Legislature,  shall  concur  in  the 
passage  of  the  law." 

Daring  the  first  session  of  the  Legislature,  M.  G.  Yallejo  submitted 
a  proposition  to  give  to  the  State  a  certain  amount  of  money  and  land, 
for  public  buildings,  provided  the  permanent  Seat  of  Government  should 
be  located  at  Yallejo.  For  the  purpose  of  ascertaining  the  sentiments 
of  the  State,  in  reference  to  the  location,  an  election  was  directed, 
which  resulted  in  the  selection  of  Yallejo  by  a  large  majority.  At  the 
next  session  of  the  Legislature,  an  Act  was  passed  for  the  permanent 
location  of  the  Capitol  at  Yallejo,  the  provisions  of  which  are  as  fol- 
lows: 

"  An  Act  for  the  permanent  location  of  the  Seat  of  Government. — 
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That  from  and  after  the  close  of  the  present  session  of  the  Legislature, 
the  City  of  Yallejo,  situated  npon  the  Bay  of  Napa  and  Straits  of  Car- 
qninez,  shall  be  the  permanent  Seat  of  Government  for  the  State  of 
California;  jyracidedj  M.  G.  Vallejo  shall  submit  a  satisfactory  bond 
to  the  Legislature,  to  be  approved  by  the  Legislature  and  Governor, 
for  the  performance  of  the  proposition  submitted  by  the  said  M.  G. 
Vallejo  to  the  Legislature.  The  bond  to  be  entered  into  by  the  said 
M.  G.  Vallejo  with  the  Governor  of  the  State,  pravided,  That  the 
said  M.  G.  Vallejo  shall  provide,  for  the  space  of  three  years,  a  State 
House,  and  other  offices  of  State,  equal  to  or  better  than  those  now 
occupied,  without  expense  to  the  State;  and  provided  furt/ie?',  That 
if  the  said  M.  G.  Vallejo  shall  fail  or  refuse  to  comply  with  the  terms 
of  his  proposition,  in  whole  or  in  part,  then  this  Act  to  be  void." 

It  is  now  contended  that  this  Act  is  void  upon  its  face;  in  other 
words,  that  it  appears  from  the  Act  that  the  Legislature  located  the 
Seat  of  Government  at  a  particular  place,  iu  consequence  of  the  amount 
agreed  to  be  paid  by  said  Vallejo;  that  it  amounts  to  a  sale  of  the  Seat 
of  Government,  and  the  Act  is  unconstitutional.  It  is  furthermore 
contended,  that  the  conditions  of  the  removal  have  not  been  complied 
with,  and  that  upon  the  breach  of  the  condition,  the  Seat  of  Govern- 
ment, by  operation  of  law,  reverted  or  returned  to  San  Jose. 

On  examination  of  the  Constitution  of  the  State,  it  will  be  observed 
that  there  is  no  limitation  upon  the  power  of  the  Legislature  to  locate 
the  Seat  of  Government,  "  except  as  to  a  two-thirds  vote.^*  It  belongs 
to  and  rests  in  the  sound  discretion  of  the  Legislature  itself,  and  is  not 
subject  to  the  control  of  the  judicial  department  of  the  Government. 
I  cannot  assent  to  the  proposition,  that  because  the  Legislature  has 
provided  in  the  **  Act''  removing  the  Capital  to  Vallejo,  that  the  said 
Act  shall  be  void,  unless  certain  stipulations  are  complied  with;  that 
we  are  bound  to  infer  the  Legislature  did  not  exercise  their  judgment 
as  to  the  best  place  for  a  location.  I  know  of  no  authority  this  Cour^ 
possesses  to  inquire  into  the  motives  of  the  Legislature  in  the  passage 
of  any  law;  on  the  contrary,  it  has  been  uniformly  held,  that  they  could 
not  be  inquired  into.  What  diflPerence  is  there  in  this  Court  attempting 
to  investigate  the  conduct  of  individual  members  ot  the  Legislature, 
for  the  purpose  of  declaring  a  law  void,  and  iu  assuming,  from  the 
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letter  of  the  statute  itself,  that  the  Legislature  was  actuated  by  other 
than  correct  motiyes. 

Admitting  the  sole  inducement  for  the  removal  was  the  amount  to 
be  received  by  the  State,  and  that  the  site  chosen  was  not  the  best  one 
that  might  have  been  selected,  (an  inference  which  cannot  be  fairlj 
drawn  from  the  Act  itself,)  what  provision  is  there  in  the  Constitution 
of  our  State  to  prohibit  such  a  bargain  f  I  understand  the  rule  of 
construction  to  be,  that  the  Legislature  may  exercise  all  powers  not 
prohibited  to  them  by  the  Constitution;  except,  perhaps,  in  the  single 
case  of  acts  contrary  to  natural  justice,  and  even  this  exception  has 
more  foundation  in  the  speculation  of  moralists,  than  the  decisions  of 
wise  jurists.  When  once  a  Court  undertakes  to  determine  where  the 
line  of  proper  legislation  leaves  o£f,  it  will  find  itself  involved  in  doubts 
and  difficulties,  which  can  only  be  solved  by  the  preponderance  of  the 
good  or  evil  propensities  of  the  Judges  who  attempt  to  define  it;  a 
standard  by  no  means  certain  or  satisfactory.  It  will  be  vain  to  search 
for  any  provision  which  would  prohibit  the  State  from  availing  herself 
of  private  bounty;  and  the  exercise  of  this  power  by  the  Legislature  is 
neither  so  enormous  in  its  consequences,  nor  so  greatly  at  war  with  the 
spirit  of  our  institutions,  as  to  call  for  our  interposition. 

The  Legislature,  by  the  constitutional  vote,  has  passed  the  Act  of 
removal,  and  it  would  seem  as  though  the  fact  that  they  had  secured 
to  our  State,  then  in  its  infancy,  without  funds  or  credit,  so  munificent 
a  donation,  ought  not  to  be  regarded  as  a  wanton  abuse  of  Constitu* 
tional  power. 

If,  however,  the  Legislature  had  no  authority  to  annex  any  condi- 
tions to  the  removal,  or  enter  into  any  contract  by  which  the  State 
could  be  benefitted,  in  consequence  of  the  location  of  the  Seat  of  Gov- 
ernment, then  so  much  of  the  Act  as  refers  to  and  fixes  the  condition, 
is  unconstitutional.  Strike  this  portion  of  the  section  out,  and  still 
there  would  remain  the  Act  of  the  Legislature,  fixing  the  Seat  of  Gov- 
ernment at  Vallejo. 

In  answer  to  the  second  point,  it  will  be  observed,  that  the  Act  of 
February  4,  1851,  is  absolute  in  terms,  and  but  one  of  the  conditions 
was  to  be  complied  with,  viz:  giving  satisfactory  bond  before  the  Act 
should  go  into  effect.  The  language  is,  that  "  after  the  present  session 
of  the  Legislature,  the  permanent  Seat  of  Government  shall  be  located 
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at  Vallejo,"  &c.  It  can  hardly  be  supposed  the  Legislature  intended 
to  do  so  unwise  an  act  as  to  reroove  the  Seat  of  Government  to  Yal- 
lejo,  attended,  as  it  necessarily  would  be,  with  great  expense  to  the 
State,  if  by  operation  of  law  it  would  revert  to  San  Jose  upon  the  non- 
compliance of  Oen.  Yallejo  with  his  contract;  to  do  so  would  be  to  sup- 
pose the  Legislature  guilty  of  inparalleled  recklessness  or  stupidity* 
The  very  object  of  exulting  the  bond  was  to  cover  any  loss  which  the 
State  might  sustain  by  his  failure  to  provide  temporary  buildings, 
while  the  provision  for  the  Act  becoming  void  on  the  non-compliance 
with  its  conditions,  was  doubtless  intended  for  the  purpose  of  releasing 
the  State  from  any  fictitious  clium  which  might  be  brought  against  her 
should  the  Capital  afterwards  be  removed  to  any  other  place. 

This  was  the  construction  given  by  the  succeeding  Legislature,  and 
has  been  acquiesced  in  ever  since.  It  may  not  be  improper  to  inquiro 
how  we  are  to  know  that  Oen.  Yallejo  has  not  complied  with  the  pro- 
visions of  his  contract,  and  if  we  can  take  judicial  notice  of  the  £act. 
The  only  evidence  we  have,  is  that  furnished  by  the  action  of  the  Le^ 
gislature  voluntarily  relinquishing  all  claim  against  him.  This  is  the 
first  notice,  and  it  would  hardly  be  contended  that  the  State  could  not 
relieve  him  from  his  obligation,  without  subjecting  itself  to  the  public 
expense  and  inconvenience  of  a  removal  of  the  Seat  of  Government. 
Four  sessions  of  the  Legislature  have  passed  upon  the  constitutional 
question  now  raised,  and  given  to  it  a  practical  as  well  as  legislative 
construction. 

Three  sessions  of  the  Legislature  have  been  held  by  virtue  of  the 
Act  of  February  4,  1851.  Yested  rights  have  grown  up  nnder  its 
provisions,  and  unless  it  be  constitutional,  I  hesitate  not  to  say,  that  by 
every  rule  of  law,  the  legislation  of  the  last  two  years  is  a  dead  letter 
on  the  statute  books. 

I  hold,  that  the  place  is  an  essential  ingredient  to  correct  legislation, 
as  much  so,  as  it  is  to  a  proper  administration  of  justice;  and  if  a  deci" 
sion  would  be  coram  non  indice^  because  the  Court  was  not  bolden  at 
the  place  appointed  by  law,  by  a  parity  of  reasoning,  the  acts  of  a 
legislative  body  done  at  any  other  than  the  appointed  place  must  be 
equally  void.  That  there  can  be  a  defcucto  Seat  of  Government,  or 
that  the  reason  which  would  operate  to  cause  and  render  obligatory 
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the  acts  of  a  de  facto  officer,  can  apply  to  this  case,  is  a  proposition  I 
canDOt  assent  to. 

For  these  reasons,  I  am  of  opinion,  First,  That  the  Act  of  February 
4,  1851,  is  not  nnconstitational,  but  on  the  other  hand  was  a  proper 
exercise  of  legislative  power  and  discretion,  with  which  we  cannot 
interfere. 

Second,  That  said  Act  operated  as  an  absolute  removal,  which  was 
not  defeated  by  the  breach  of  subsequent  conditions. 

Third,  That  after  the  first  removal,  a  majority  might  remove,  and 
that  a  majority  of  both  Houses  of  the  Legislature  having  passed  an 
Act  to  that  effect,  the  City  of  Sacramento  is,  by  law,  the  legal  Capital 
of  the  SUte. 

Judgment  reversed,  with  costs. 

Brtan,  J.  In  this  cause,  it  will  not  be  necessary  to  notice  the  nu- 
merous points  made  by  counsel  as  to  the  regularity  of  the  proceedings 
below  and  as  to  the  selection  of  the  remedy,  whilst  entertaining  the 
views  which  I  do  in  regard  to  other  more  vital  questions  connected 
with  the  Constitution  and  laws  bearing  upon  the  subject  of  the  Seat  of 
Oovernment.  Differing  with  my  predecessor  upon  the  Bench  in  the 
conclusions  he  formerly  arrived  at  in  the  decision  upon  this  question, 
<uid  the  majority  of  the  Court  being  thus  changed  from  one  opinion  to 
another,  I  deem  it  but  proper  that  I  should  submit  my  views  of  the 
different  bearings  of  the  question  of  the  present  location  of  the  Seat  of 
Oovemment,  in  addition  to  those  already  so  clearly  expressed  by  the 
Okief  Justice  of  this  Court. 

There  are  but  three  questions  necessarily  to  be  answered  in  deter- 
mining the  location  of  the  Seat  of  Oovemment. 

First,  The  Act  of  1861,  removing  the  Seat  of  Government  from  SaD 
Jose  to  Yallejo,  having  been  passed  by  the  constitutional  majority,  ia 
there  anything  in  the  Act  itself  making  it  unconstitutional  ? 

Second,  If  the  law  of  1851  was  a  valid  law,  did  any  failure  upon  the 
part  of  General  Yallejo  to  perform  the  conditions  imposed  upon  him  by 
that  law,  work,  of  itself,  a  rev^tsion  of  the  Seat  of  Government  to  SaD 
Jose,  without  further  legislative  action  ? 

Third,  If  the  law  was  constitutional,  and  a  failure  to  perform  the 
conditions  would  not,  />er  st^  operate  as  a  removal  of  the  Seat  of  Qi<i^' 
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ernment  back  to  Sau  Jose,  were  the  sobseqnent  laws  passed  for  tbe 
removal  of  tbe  Seat  of  Government  valid,  having  been  passed  but  by  a 
majority  vote  ? 

It  is  objected  that  the  Act  of  1851  bears  evidence  upon  its  face  that 
the  location  of  the  Seat  of  Government  at  Yallejo  was  a  matter  of  bar* 
gain  and  sale,  was  opposed  to  good  morals,  and  was  therefore  in  riola'* 
tion  of  the  spirit  of  the  Constitution,  and  void. 

It  has  been  a  matter  of  grave  discussion  with  the  most  eminent  jorists 
as  to  how  far  a  Court  should  go  in  interposing  its  authority,  if  it  had 
any  authority  at  all,  in  pronouncing  void  Acts  of  a  Legislature  upon 
the  ground  that  they  were  opposed  to  the  public  morals.  The  weight 
of  opinion  appears  to  be,  as  it  would  seem  reasonable  it  should  be,  that 
the  members  of  the  Legislature  that  passed  the  law  were  the  best 
judges  of  its  moral  tendency,  and  that  Courts  should  so  interpret  the 
law,  as  to  relieve  it  of  any  vicious  meaning  it  might  possess;  presuming, 
as  a  necessary  consequence,  that  the  Legislature  could  not  have  intend- 
ed purposely  to  pass  an  Act  immoral  in  its  character.  I  cannot  find 
anything  in  the  Act  of  1851  removing  the  Seat  of  Government  from 
San  Jose  to  Vallejo,  which,  to  my  mind,  is  opposed  to  good  morals,  or 
which  evinces  recklessness  of  any  character  whatsoever.  The  Legisla- 
ture saw  fit  to  remove  the  Seat  of  Government  to  Vallejo,  and  make 
it  permanent  there,  provided  General  Vallejo  erected  suitable  buildings 
for  the  convenience  of  the  Government,  and  performed  other  conditions 
named  in  the  law.  * 

As  the  Seat  of  Government  was  not  a  property  upon  which  any  indi- 
vidual rights  could  be  based,  the  Legislature  having  control  over  the 
subject  matter,  by  a  two-thirds  vote,  removed  to  Vallejo,  but,  before 
removing,  sought  to  save  to  the  people  at  large,  the  expense  of  pur- 
chasing land  upon  which  to  locate  the  public  buildings,  and  the  cost  of 
the  erection  of  the  buildings  themselves.  If  this  legislation  was  excep- 
tionable, it  does  not,  to  my  mind,  display  that  reckless  disregard  of  the 
rules  of  morality  which  would  justify  this  Court  in  exercising  a  doubt- 
ful authority  in  pronouncing  the  law  unconstitutional. 

Again,  deeming  the  law  of  1851  a  valid  law,  the  objection  is  urged 
that  the  conditions  of  the  law  were  not  complied  with,  and  that  there- 
fore by  the  terms  of  the  Act  itself  it  was  void,  and  the  Seat  of  Govern- 
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ment  remained  at  San  Jose,  where  it  was  first  placed  by  the  Constitu- 
tion. Under  the  Act  of  1851,  the  State  Government  was  located  at 
Vallejo;  the  different  departments  of  the  GoTernment  were  there,  and 
there  they  performed  their  yarioos  functions;  and  the  succeeding  Legis- 
lature treated  that  as  the  lesal  Seat  of  Government  until  another 
removal  was  had.  If  General  Vallejo  failed  to  comply  with  the  provi- 
sions of  the  Act  of  1851,  the  State  Government  was  no  longer  bound 
to  remain  at  Vallejo,  and  the  Act  was  void  as  to  any  rights  Vallejo 
might  have  acquired  under  it;  but,  could  this  failure  to  comply  with 
the  conditions  of  the  law,  of  itself,  re-establish  the  Seat  of  Government 
at  San  Jose  ? 

I  think  not.  The  law  was  passed  by  the  constitutional  vote,  a  re- 
moval was  had,  the  Government  was  actually  sitting  at  Vallejo,  and 
any  failure  upon  the  part  of  General  Vallejo  to  fulfil  the  conditions  of 
the  law,  allowed  the  Government  to  treat  the  contract  with  him  as  a 
Dullity,  and  to  remove  whenever  they  chose  from  that  place.  The  law 
in  that  event  was  void  as  to  Vallejo's  right  to  the  Seat  of  Government; 
bat,  was  the  Government  a  void  whilst  it  remained  at  Yallejo  ?  The 
Government  certainly  existed  whilst  its  ofiBcers  remained  at  Vallejo, 
then  how  destroy  the  effect  of  the  removal  under  a  valid  law,  and  com- 
pel a  return  to  San  Jose,  unless  the  department  of  the  Government 
that  passed  the  law  under  which  the  removal  was  made  took  further 
action  upon  the  subject,  and  ordered  a  removal  back  to  San  Jose  ?  I 
deem  it  a  sound  rule  of  construction,  to  hold  no  Act  of  the  Legislature 
entirely  void,  unless  plainly  repugnant  to  the  Constitution.  The  Act 
of  1 851,  whilst  in  force,  justified  the  removal  from  San  Jose  to  Vallejo — 
it  was  then  a  legal  removal,  and  the  Seat  of  Government  having  bee* 
removed  by  law,  it  could  not  be  supposed  to  move  back  by  the  mere 
operation  of  a  failure  of  a  party  named  in  the  law  to  fulfil  its  condi- 
tions. If  there  was  any  doubt  upon  my  mind  as  to  the  force  of  this 
reasoning,  the  construction  put  upon  the  Act  of  1851,  by  several  suc- 
cessive  legislative  bodies,  would  have  some  weight  in  determining  its 
meaning.  The  Legislative  Department  of  the  Government  has  con- 
tinuously regarded  that  law  only  as  void  as  to  the  further  retention  of 
the  Seat  of  Government  at  Vallejo,  and  has  uniformly  treated  the 
act  of  removal  under  it  as  valid.    This  legislative  exposition,  I  think. 
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slioald  ba?e  its  dae  weight  with  the  Coort,  when  it  does  not  clearlj 
appear  that  it  is  repagQant  to  the  Constitatioo,  or  palpably  wrong. 

I,  therefore,  hold  that  the  law  removing  the  Seat  of  Goyernment 
from  San  Jose  was  valid,  and  that  any  failure  in  the  performance  of  its 
conditions  did  not  defeat  the  Act  of  removal,  and  caase  the  Seat  of 
Government  to  revert  to,  or  remain  in,  Sao  Jose;  bat,  that  such  failure, 
if  it  occurred,  as  is  argued,  simply  discharged  the  Government  from 
any  obligation  to  remain  at  Yallejo.  The  subsequent  removals  of  the 
Seat  of  Government  having  been  effected  by  a  majority  vote  of  both 
branches  of  the  Legislature,  I  deem  to  have  been  regular,  since  I  regard 
it  as  clear  that  the  Legislature  of  the  State  has  full  power  to  legislate 
upon  all  proper  matters  of  legislation,  by  its  usual  forms  and  majorities, 
when  not  prohibited  by  the  language  of  the  Constitution.  The  consti* 
tutional  prohibition  which  requires  a  two-thirds  vote,  applies  to  a 
removal  from  San  Jose,  which  vote  was  given  at  the  time  of  the 
removal  from  that  place.  No  necessary  implication  arises,  in  my 
opinion,  that  it  should  require  a  two-thirds  vote  in  making  any  other 
removal,  unless  the  prohibition  of  the  Constitution,  requiring  a  two- 
thirds  vote,  clearly  applied  to  all  removals  ef  the  Seat  of  Government. 
I  would  be  unwilling,  from  the  reading  of  the  Constitution,  to  disturb 
the  different  laws  passed  upon  this  subject,  and  impose  a  doubtful 
restraint  upon  the  exercise  of  the  powers  of  a  co-ordinate  branch  of 
the  Government. 

I,  therefore,  concur  in  opinion  with  the  Chief  Justice  of  this  Court, 
and  hold  the  city  of  Sacramento  to  be  by  law  the  Capital  of  the  State, 
and  concur  in  the  opinion  that  the  judgment  below  be  reversed  with  costs. 

HcTDENFBLDT,  J.,  disscutiug.  Thls  is  an  application  for  a  manda- 
mus to  compel  the  Secretary  of  State,  Treasurer,  and  Controller,  to 
keep  their  offices  at  the  town  of  San  Jose,  upon  the  allegation  that  it 
is  the  Seat  of  Government. 

The  Constitution,  Art.  XI,  Sec.  1,  fixes  the  Seat  of  Government  at 
San  Jose,  but  admits  of  its  removal  by  law,  provided  such  law  is  passed 
by  two-thirds  of  all  the  members  elected  to  each  House  of  the  Legis- 
lature. 

In  discussing  the  question  here  raised,  it  is  first  necessary  to  notice 
au  Act  of  the  last  Legislature,  by  which  the  ReF'^ondents  are  reonired 
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to  keep  their  offices  at  Sacramento,  because  it  is  contended  that  the 
Constitution  does  not  require  these  officers  to  transact  the  business  of 
State  at  the  Seat  of  Government.  If  Sacramento  is  not  the  Seat  of 
GoYemment,  is  this  law  constitutional  ? 

When  the  Constitution  fixed  a  place  by  particular  designation  as 
the  Seat  of  Government,  and  imposed  a  severe  restriction  upon  its 
removal,  ordinary  common  sense  would  lead  us  to  conclude  that  it 
meant  something;  at  the  same  time  a  universal  rule  of  legal  construc- 
tion prohibits  the  inference  that  our  fundamental  law  had  engrafted 
upon  it  a  mere  vain  expression.  The  admitted  rule  in  construing  laws, 
is  to  give  them  the  interpretation  most  consonant  to  the  ordinary 
acceptation  of  the  language  used;  and  if  the  language,  in  conveying 
the  intended  idea,  is  plain  and  unambiguous,  it  is  not  the  subject  of 
construction.  What  are  we  then  to  understand  by  the  language  which 
is  in  question  ?  I  think,  that  by  the  terra  "  Seat  of  Government," 
must  be  meant  the  place  where  the  legislative  and  chief  executive  de- 
partments of  the  Government  shall  transact  the  business  of  State,  and 
where  the  officers  of  these  departments  ought  to  be  found  by  the  citizen 
who  is  in  search  of  them.  It  is  indisputable  that  the  policy  of  every 
government  requires  such  a  provision;  so,  when  we  find  it  plainly  made 
iu  the  State's  organic  law,  we  would  stultify  ourselves  to  declare  that 
it  has  no  meaniog,  or  cannot  be  enforced. 

Moreover,  to  remove  the  Seat  of  Governraeiit  requires  a  two-thirds 
wfsfie  of  each  branch  of  the  Legislature.  If,  the^i,  by  a  simple  majority 
law,  the  officers  of  the  various  departments  are  required  to  keep  their 
offices  at  a  place  other  than  the  Seat  of  Government,  the  practical 
effect  is,  to  all  intents  and  purposes,  a  renooval  of  the  Seat  of  Govern- 
ment from  the  place  appointed  by  the  Constitution',  and  the  last  is 
violated,  not  with  the  boldness  of  direct  attack,  but  in  a  form  which, 
when  examined,  vainly  attempts  to  conceal  its  unlawful  purpose. 

This  reasoning  forces  me  to  decide,  that  if  Sacramento  is  not  the 
Seat  of  Government,  the  Act  which  I  have  just  reviewed  is  not  war- 
ranted by  the  Constitution. 

But,  iu  order  to  sustain  the  case  of  the  relators,  it  is  not  merely 
sufficient  that  Sacramento  is  not  the  Seat  of  Government.  It  must  be 
shown  that  San  Jose  is;  and  I  now  come  to  the  consideration  of  that 
question. 
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The  record  io  ibis  case  discloeea  the  fact,  that  the  law  removing  the 
Capital  to  SacrameDto  was  not  passed  bj  a  TOte  of  twoHhirds  of  each 
HoQse  of  the  Legislature;  so  wo  are  precluded  from  the  necessity  of 
reviewing  that  Act,  and  are  left  to  determine  only  upon  the  validity  of 
the  Act  providing  for  the  removal  from  San  Jose  to  Vallejo.  This 
latter  Act  has  a  proviso  which  renders  it  void,  unless  a  certain  propo- 
sition n>ade  by  General  Vallejo  is  complied  with.  I  suppose  it  will 
not  be  denied  that  if  aa  act  of  legislation  is  to  become  a  law  only 
upon  a  certain  condition,  or  is  to  be  null  and  void  in  a  certain  event,  a 
Judge,  who  has  to  pass  upon  it,  must  know  the  nature  of  the  condition 
or  event,  in  order  to  determine  if  the  law  is  in  force.  Assuming  this 
to  be  admitted,  I  propose  to  examine  this  law,  and  the  proviso  upoo 
which  its  vitality  depends,  in  order  that  I  may  find  whether  the  motive 
or  purpose  of  its  enactment  was  of  such  character  as  to  give  it  consti- 
tutional validity.  It  has  been  said  that  we  cannot  inquire  into  the 
motives  of  the  Legislature  in  making  a  law,  but  this  is  not  correctly 
stated  for  a  legal  proposition.  The  true  rule  is,  that  we  cannot  go 
behind  the  Act  to  do  so.  In  this  investigation  I  do  not  intend  going 
behind  the  Act,  but  will  judge  it  from  what  it  bears  upou  its  face. 

I  have  alluded  to  the  condition  or  event  upon  which,  by  its  owa 
terms,  it  depends  for  existence,  and  the  necessity  of  knowing  that  con- 
dition or  event,  in  order  to  determine  if  it  be  in  force.  I  find  it  to 
consist  of  a  proposal  on  the  part  of  a  private  individual  to  give  the 
State  large  amounts  of  money,  and  lands  and  houses,  on  condition  that 
the  Seat  of  Oovemment  of  the  State  of  California  should  be  established 
at  Yallejo.  To  this  proposition  the  Legislature  acceded,  and  passed 
the  Act  of  removal,  making  it  dependent  upon  payment  and  perform- 
ance. In  plain  language,  the  location  of  the  Seat  of  Goveniroent  of 
the  State  was  sold  for  a  strictly  pecuniary  and  commercial  considera- 
tion, and  the  Act  passed  in  consummation  of  the  bargain. 

If  the  Constitution  had  been  without  any  limitation  upon  this  subject, 
I  might  have  hesitated  longer  in  disputing  the  legitimacy  of  this  exer- 
cise of  power,  because  in  that  case  the  discussion  would  have  to  be 
confined  to  the  policy  of  requiring  a  recognition  of  the  doctrines  of 
natural  ethics  in  our  legislation.  But,  whatever  force  this  may  have, 
(and  I  believe  it  sufficient,)  we  are  not  left  to  lean  on  a  basis  of  meta- 
physics ulouc.    The  CoQstitution  is  not  silent,  and  to  me,  its  meaning 
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fe  not  doubtful.  It  fixed  the  Seat  of  Oovermwent  in  a  place  which  the 
Convention  deemed  best  for  the  transactions  of  the  Government  in  its 
relations  with  the  interests  of  the  governed^  and  when  it  conferred  the 
power  of  removal,  its  plain  intent  most  hav«  been  that  the  same  object^ 
«nd  no  other,  should  be  maintained. 

The  unbiased  judgment  t>f  the  legislators  as  to  the  proper  place,  was 
Ell  that  was  required  of  them,  and  all  which  they  had  the  right  to  give. 
Every  express  power  must,  according  to  every  system  of  law  and 
morals,  be  so  employed  as  to  secure  the  highest  perfection  of  the  end 
which  it  contemplates.  Wherever  the  Constitution  delegates  and 
limits  a  power  or  trust  to  the  Legislatnre,  there  roust  be  some  purpose 
in  the  trust,  and  it  ought  to  be  executed  so  as  to  effect  that  purpose^ 
and  that  must  be  the  main  thing  kept  in  view.  It  is  only  necessary  to 
look  at  this  Act  to  discover  that  the  object  of  the  Constitution  was 
never  once  entertained  by  the  body  which  enacted  it.  The  new  place 
selected  was  to  be  the  Seat  of  Government  by  contract,  if  the  price 
was  paid.  It  was  not,  in  the  deliberate  judgment  of  the  Legislature, 
the  place  most  suitable  for  transacting  the  business  of  Government, 
because  it  was  not  to  be  so  if  the  pnrchape  money  failed.  After  all  the 
«care  taken  of,  and  importance  ascribed  to  this  question  by  the  Conven* 
tion ;  after  a  place  was  solemnly  agreed  upon  which  was  styled  "  per- 
manent,^ and  hasty  and  rash  legislation  guarded  against  by  requiring 
two-thirds  of  all  the  members  elected  to  each  House  to  concur  before  a 
change  could  be  effected^  it  is,  notwithstanding,  made  a  marketable 
commodity,  and  dealt  with  as  the  sulject  of  barter. 

It  has  been  said,  thfit  it  is  no  harm  for  the  Legislature  to  accept  of 
private  bounty  for  the  bene&t  of  the  State.  Certainly  not,  if  that 
bounty  is  not  received  as  a  largess  for  the  prostitution  of  its  power.  I 
will  illustrate  by  a  single  example.  The  legislature  has  the  power  to 
create  offices,  and  provide  the  manner  for  the  appointment  of  officers. 
Suppose  it  provided  for  the  appointment  to  office  of  those  who  would 
pay  into  the  treasury  the  largest  amount  of  money.  This  would  bo 
accepting  private  bounty  for  the  State  to  the  same  effect  as  accepting 
Vallejo's  bounty  for  giving  him  the  Capital.  Yet  I  think  this  would 
be  held  unconstitutional  by  the  Courts.  If  not,  we  would  have  fallen 
upon  evil  times,  for  we  would  have  reached  the  state  of  corrnption 


Digitized  by  LjOOQ  IC 


3fi  January  term. 


Be  (Jam  n  f  BtoAken  RMipoodent.  r,  Barrett  &  Co..  and  otfaen,  AppelUftU. 


which  marked  the  Tery  worst  eras  of  European  governments,  when  the 
sale  of  offices  was  the  crying  infamy  and  oppression  of  the  day. 

And  yet  there  is  no  provision  in  the  Constitution  which  expressly  pro- 
hibits it.  Then,  npon  what  ground  would  it  be  held  invalid  7  Simplj 
upon  the  ground  I  have  taken  in  this  case;  that  the  Constitution  has  a 
purpose;  that  this  was  not  its  purpose;  that  the  judges,  in  constrsing  it, 
are  bound  to  declare  its  purpose,  and  to  determine  the  invaKdity  of 
every  Act  which,  upon  its  face,  shows  a  violation  of  that  pvrpose. 

I  have  thus  reached  my  conclusion,  that  San  Jose  is  tbe  Seat  of  Gov- 
ernment, and  dissenting  from  the  majority  of  the  Court,  I  am  in  favor, 
upon  the  points  here  considered,  of  affirming  the  judgment  of  the  Dis- 
trict Court. 


BENJAMIN  t.  ST0AKE3,  Respondent,  v.  BARREtlf  k   CO. 

and  others.  Appellants. 

The  mines  of  gah]  and  silver  in  this  State  are  the  property  of  the  State,  and  Ib6 
policy  of  leginlatioQ  permits  all  persons  to  work  for  these  netul^. 

Altliough  tbe  Slate  is  the  owner  of  the  gold  and  silver  found  in  the  lands  of 
private  individuals,  as  well  as  tbe  pablic  lands.,  yet  to  authorize  an  invasion 
of  private  property  in  order  to  enjoy  a  public  franchise,  Wcrald  require  niotc 
specific  legislation  than  any  yet  resorted  to. 

Where  the  question  is  confined  to  the  public  lands,  there  is  no" necessity  to  resort 
to  any  construstion  to  determine  the  right  which  the  law  confers.  The  Legis- 
lature has  passed  an  Act  which  gives  permission  to  all  persons  to  work  the 
mines  upon  public  lands,  notwithstanding  they  may  be  in  the  possession  and 
eujoymeut  ot  another  for  agricultural  purposes. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District,  Ne- 
vada County. 
The  facts  appear  in  the  opinion  of  the  Court. 

F.  W.  Thayer,  for  Appellants. 

I.  It  appear&by  the  answer,  complaint,  and  atidatit,  that  the  plain-* 
tiflF  did  not  act  promptly  in  the  premises,  but  expressly  and  impliedly 
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aatborized  and  sanctioned  that  which  he  now  objects  to,  and  did  not 
apply  for  his  injunction  as  soon  as  he  became  apprised  of  his  supposed 
rights  and  the  threatened  injurj.     2  Bland  ,  99. 

2.  It  is  shown  by  the  answer  that  the  defendants  were  in  possessioD 
of  the  land  prior  to  the  possession  of  plaintiff. 

8.  It  is  not  shown  by  the  complaint  or  affidavit  of  plaintiff  that  ho 
had  not  a  cdmplete  remedy  at  Uw,  or  that  the  injory  complained  of 
was  irreparable.     4  H.  ft  M.,  491;  2  Gal.,  463. 

4.  An  injanction  will  not  issae  before  the  rights  of  the  parties  are 
determined  by  an  action  at  law,  whem  the  rights  of  the  parties  are 
doubtful.     17  Maine,  292;  Hop.  Ch.  R.,  397;  2  Stewart,  414. 

5.  An  injunction  will  not  issue  in  aid  of  an  action  of  trespass. 

6.  The  bill,  answer,  and  affidavit,  show  that  the  land  on  which  the 
trespasses  are  alleged  to  have  been  committed  is  the  property,  soil,  and 
freehold  of  the  United  States  and  not  of  plaintiff,  and  is  mining  land, 
and  by  the  policy  and  laws  of  the  United  States  Government  and  this 
State,  defendants  were  fully  privileged  to  work  the  said  land  as  mining 
land,  for  the  search  and  obtaining  of  the  precious  metals. 

Treaty  of  Guadalupe  Hidalgo  of  Feb.  2,  1848.  Acts  of  Congress, 
vol.  9,  p.  418,  Sept.  9, 1850,  sec.  3.  People  r.  Naglee,  1  Cal ,  232. 
Act  of  Cal.  Legislature,  April  18,  1850,  p.  221.  Ibid.,  April  1 1, 1850, 
p.  223.  Ibid.,  April  20,  1852.  Codified  Laws,  p.  218,  whole  Act. 
Hicks,  et  al ,  v.  Bell,  etal,  3  Cal.,  219.  Act  of  Congress  in  relation 
to  Surveys  and  Preemption  Rights  in  California,  March  3,  1853. 

A.  Anderson  and  /.  R.  McConnell,  Attorney  General,  for  Respond' 
ent. 

1.  The  notice  of  appeal  filed  in  this  cause  is  of  a  duplex  charac- 
ter :  1.  An  appeal  from  the  order  granting  an  injunction.  2.  An 
appeal  from  the  order  refusing  to  dissolve  the  same  injunction. 

By  title  9  "  Of  Appeals  in  Civil  Actions,"  ch.  1,  §  336,  subdivision  3, 
an  appeal  may  be  taken  "  from  an  order  granting  or  dissolving  an  in. 
junction."  But  there  is  no  statute  authorizing  an  appeal  from  an  order 
refusing  to  dissolve.  The  rule  of  statutory  construction,  "  expressio 
unius  est  exclusio  alterius^^  must  prevail,  and  the  appeal  in  this  re* 
spect  must  be  dismissed  for  want  of  jurisdiction. 
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2.  The  gravamea  of  the  plaintiff's  bill  was  a  proper  subject  of 
equitable  jurisdiction;  for  an  injunction  to  stay  waste,  or  prevent  irrepa- 
rable mischief,  will  be  grniitt  d,  though  there  is  no  suit  pending  and 
although  no  action  can  be  maintained  against  the  tenant,  at  law.  Kane 
r.  Vanderburgh,  1  Johns.,  Ch.  11.  Crenshaw  v.  State  River  Company, 
6  Rand,  245.  Equity  will  interfere  when  the  mischief  reaches  to  the 
very  substance  and  value  of  the  estate,  and  goes  to  the  destruction  of  it 
in  the  character  in  which  it  is  enjoyed,  and  when,  therefore,  damages 
could  not  compensate.  Jerome  v.  Ross,  7  Johns.,  Ch.  315.  Stevens  v, 
Beekman,  1  Johns.,  Ch.  818.  1  Paige,  Ch.  97.  Mitchell  v.  Dors,  5 
Ves.,  147.  Hanson  t?.  Gardiner,  7  ib.,  305.  Smith  v.  Collyer,  8  ib., 
89.  Eldridge  v.  Hill,  2  Johns.,  Ch.  281.  Livingston  v.  Livingston,  6 
Johns.,  Ch.  497.  Ibid.,  46.  2  Story^s  Eq ,  §§  928,  930,  5  Johns., 
ch.  111.     26  Wend.,  132. 

3.  The  mere  allegation  in  the  answer  that  the  title  to  the  locus 
in  quo  is  in  the  United  States,  is  not  sufiScient  to  induce  the  Court  to 
go  behind  the  plaintiff's  averment  of  ownership  and  possession. 

4.  The  answer  is  neither  plain,  positive,  nor  precise,  and  not  ''re- 
sponsive to  the  bill,''  bbt  sets  up  new  matter,  and  the  injunction  should 
be  continued  until  a  hearing.  1  Mad.,  338.  6  Wheat.,  453-4.  1 
Munf.,  373,  395.  2  Johns.,  Ch.  62,  89.  4  Ib.  697.  Yol.  II,  part  2, 
of  Hare  &  Wallace's  Notes.    Leading  Cases  in  Equity,  pp.  110,  111. 

5.  The  awarding  or  continuing  an  injunction  in  special  cases  is  a 
matter  resting  in  the  sound  discretion  of  the  Court.  2  Johns.,  Ch.  204. 
And  an  appellate  Court  should  never  interfere,  unless  the  record  shows 
a  gross  abuse  of  discretion. 

6.  The  Act  of  April  20, 1852,  "prescribing  the  mode  of  maintaining 
and  defending  possessory  actions  on  public  lands  in  this  State,"  is  not  a 
grant  for  mining  purposes,  even  in  general  terms.  This  can  only  be 
done  by  express  grant  or  license.  See  8  Bac.  Ab.,  title  PrerogativCi 
article  Coinage. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court*  Murbay,  C.  J , 
concurred. 

This  is  an  appeal  from  an  order  granting  an  injunction  in  aid  of  an 
action  of  trespass.  The  declaration  upon  which  the  injunction  was 
granted  sets  out  in  effect,  that  the  lands  are  public  lands,  and  that  the 
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plaintiff  claims  his  right  of  possession  ander  the  Act  of  April,  1852* 
"  prescribing  the  mode  of  maintaining  and  defending  possessory  actions 
on  public  lands  in  this  State.''  The  first  section  of  this  Act  gives  the 
right  of  action  to  any  one  settled  upon  public  lands  for  the  purpose  of 
cultivating  or  grazing;  but  it  provides,  **  that  if  the  lands  so  occupied 
and  possessed  contain  mines  of  any  of  the  precions  metals,  the  posses- 
sion or  claim  of  the  person  or  persons  occupying  the  same  for  the  pur- 
poses aforesaid,  shall  not  preclude  the  working  of  such  mines  by  any 
person  or  persons  desiring  so  to  do,  as  fully  and  unreservedly  as  they 
might  or  could  do  had  no  possession  or  claim  been  made  for  grazing  or 
agricultural  purposes." 

The  declaration  further  shows,  that  the  defendants  invaded  the  close 
of  the  plaintiff  for  the  purpose  of  mining,  and  that  rich  mineral  deposits 
bad  been  recently  discovered  on  the  premises. 

We  held,  in  the  case  of  Hicks,  et  al.,  v.  Bell,  et  al.,  that  the  mines 
of  gold  and  silver  in  this  State  were  the  property  of  the  State,  and  that 
the  policy  of  her  legislation  permitted  all  persons  to  work  for  these 
metals.  We  did  not,  in  that  case,  intend  to  go  further  than  to  decide 
the  right  of  all  citizens  to  dig  for  gold  upon  the  public  lands;  for 
although  the  State  is  the  owner  of  the  gold  and  silver  found  in  the 
lands  of  private  individuals  as  well  as  the  public  lands,  yet  to  authorize 
an  inyasion  of  private  property,  in  order  to  enjoy  a  public  franchise, 
would  require  more  specific  legislation  than  any  yet  resorted  to. 

But  where  the  question  is  confined  to  the  public  lands,  there  is  no 
necessity  to  resort  to  any  construction  to  determine  the  right  which  the 
law  confers.  The  Act  I  have  above  cited  is  plain,  positive,  and  spe- 
cific in  its  terms;  and  it  gives  the  permission  to  all  persons  to  work  the 
mines  upon  public  lands,  notwithstanding  that  they  may  be  in  the  pos- 
session and  enjoyment  of  another  for  agricultural  purposes.  Nothing 
can  be  plainer  than  the  intent  of  this  Act,  and  nothing  more  specific 
than  the  right  which  it  gives. 

The  complaint,  therefore,  in  this  case,  shows  no  cause  of  action,  and 
no  injunction  should  have  been  granted. 

The  injunction  is  dissolved,  and  the  suit  dismissed. 
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TICTOR  CASTRO,  Respondent,  r.  JAMES  M.  GILL,  and  SETH 
QILL,  Appellants. 

The  affidavit  of  jurors  will  not  be  allowed  to  contradict  their  verdict. 

Where  a  declaration  describes  land  by  a  certain  name,  this  is  as  good  a  descrip- 
tion as  one  by  metes  and  bounds,  if  it  can  be  lendered  sufficiently  certain  by 
evidence. 

The  fact  that  a  Spanish  name  can  be  translated  into  English  so  as  to  mean  noth- 
ing, does  not  alter  or  affect  its  potency  as  a  name  descriptive  of  a  place. 

An  objection  that  notice  to  quit  is  necessary,  should  be  made  at  the  trial  at  nisi 

prius, 

A  party 's  possession  is  not  always  confined  to  his  actual  enclosure. 

The  fact  of  prior  possession  being  evidence  of  title,  is  not  for  a  jury  to  determine  ; 
it  is  so  declared  by  law. 

Nor  is  it  the  province  of  a  jury  to  determine  whether  a  grant  could  fairly  be  pre- 
sumed from  a  possession  of  a  certain  character. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
County  of  Contra  Costa. 

Action  brought  for  the  possession  of  certain  land,  leased  by  plaintiff 
to  defendant,  James  M.  Gill,  and  described  in  the  complaint  as  situate 
in  the  County  of  Contra  Costa,  known  as  the  Peninsula,  "  Punta  del 
Potrero^^^  and  bounded  by  a  straight  line  constituting  the  base  of  said 
peninsula,  and  the  low  water  mark  of  the  shore,  connecting  the  ends  of 
said  straight  line  and  shore  surrounding  the  peninsula. 

At  the  trial,  plaintiff  proved  his  prior  possession,  the  lease  to 
defendants,  and  the  unlawful  detainer  complained  of. 

Defendants'  counsel  requested  the  Court  to  instruct  the  jury — 

First.  "  That  if  the  jury  believe  that  the  plaintiff  has  a  title  by  prior 
possession  and  without  written  title,  he  can  only  recover  that  portion 
which  is  included  in  the  enclosure." 

Second,  "  That  it  is  only  upon  the  ground  that  prior  actual  posses- 
sion is  proof  that  the  party  In  such  possession  has  a  title  to  the  land, 
that  the  plaintiff  can  recover  in  this  suit;  and  it  is  for  the  jury  to  deter- 
mine whether  the  fact  of  such  prior  possession,  if  proved,  is  sufficient 
evidence  that  he  has  title  to  the  laud." 
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Third,  "  That  before  the  jary  can  render  a  verdict  against  the  de- 
fendants upon  the  ground  of  prior  possession  of  the  premises  by  the 
plaintiff,  they  nanst  be  satisfied  that  the  possession  was  of  sach  a  cha- 
meter,  as  from  which  a  grant  could  fairly  be  presumed." 

The  Court  refused  these  instructions,  and  the  jury  found  for  the 
plaintiff.  It  appears  from  the  affidavits  of  the  foreman,  and  three 
others  of  the  jury,  that  the  jury  rendered  a  verdict  v.hich  the  Judge 
iostracted  them  was  informal ;  whereupon  the  jury  retired,  and  returned 
with  another  verdict;  the  foreman  stating  to  the  Court,  that  if  the 
second  did  not  agree  in  spirit  with  the  first,  the  jury  asked  leave  to 
retire  again  and  re-amend  it.  The  Court  pronounced  the  two  verdicts 
the  same  in  spirit,  and  the  latter  was  recorded  without  further  consulta- 
tion of  the  jury.  After  such  instruction,  the  jury  were  not  asked  if 
they  had  agreed  upon  their  verdict,  and  did  not  announce  to  the  Court 
that  they  had  so  agreed;  and  the  affidavit  stated  that  the  verdict  as 
recorded,  was  not  the  verdict  as  agreed  npon  by  the  jury. 

For  these  reasons,  and  the  refusal  of  the  Court  to  give  the  instruc- 
tions asked  for,  the  defendants  moved  for  a  new  trial.  The  Court 
denied  the  motion,  and  defendants  appealed. 

Brown,  Pratt,  Sf  Tracy ,  for  Appellants. 

1.  The  judge  misled  the  jury,  and  caused  them  to  render  a  verdict 
essentially  different  from  that  which  they  intended. 

Const.  Cal.,  Art.  VI,  §  1 7.  Raymond  v.  Bell,  18  Conn.,  81 .  Black- 
ley  r.  Sheldon,  7  Johns.,  32.  Root  r.  Sherwood,  6  ib.,  67.  Cro. 
Elu.,  779. 

2.  Thp  complaint  should  have  described  the  land  by  metes  and 
bounds,  and  this  defect  is  not  remedied  by  a  verdict  in  which  the  de- 
scription is  equally  fatal. 

Laws  Cal,  1851,  p.  69,  §  58.  Harrison  r.  Stevens,  12  Wend.,  170. 
Battles  V.  Braintree,  14  Verm.,  348.  A  verdict  obviously  imperfect 
and  uncertain  on  its  face,  must  be  set  aside.  Ruggles  v.  Hall,  14  Johns., 
112.  Hay  ward  r.  Bennett,  3  Brev.  113.  Brown  v.  Fergu.«Jon,  4  Leigh., 
37.  Harman  v,  Childers,  3  Serg.,  327.  Stearns  r.  Barrett,  1  Mason, 
153.  Richards  r.  Tabbs,  4  Carl.,  522.  Diehl  v.  Peters,  1  Serg.  and 
R.,  36T.  Sawyer  r.  Fitts,  4  Stew.  &  Porter,  365.  Bear  c.  Snyder, 
11  Wend,  592. 
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3.  Defendaots  were  entitled  to  notice  to  qnit.  This  was  neither 
alleged  nor  proved. 

Laws  Cal.,  1850,  ch.  95,  p.  219.  Preston  on  Abstracts  of  Title, 
Tol.  II,  25.     4  Kent  Com.,  112,  113,  and  cases  cited. 

4.  The  Court  erred  in  refusing  to  instruct  the  jury  9iS  first  requested. 
Leese  r.  Clarke,  3  Cal.,  17.    Jackson  v.  Schoonmaker,  2  Johns.,  229. 

5.  The  Court  should  have  given  the  second  and  third  instructions. 
Const.  Cal,  Ch.  VI,  §  17.    Laws  Cal.,  1851,  p.  76,  §  165.    Schau- 

ber  r.  Jackson,  2  Wend.,  13. 

For  Respondent,  Campbell,  Taylor  If  Beckh. 
No  brief  on  file. 

IIeydexfeldt,  J.,  delivered  the  opinion  of  the  Court,  Mvrrat,  C.  J., 
conenrred. 

First,  The  record  shows  what  is  the  verdict;  and  the  affidavits  of 
jurors  will  not  be  taken  to  contradict  it.  It  is  not  shown  otherwise  bj 
the  record,  that  the  Judge  misinterpreted  the  first  finding  which  the 
jury  made. 

Second,  The  declaration  describes  the  land  by  a  certain  name,  and 
this  is  as  good  a  description  as  one  by  metes  and  bounds,  if  it  can  be 
rendered  sufficiently  certain  by  the  evidence.  The  fact  that  the  name 
(a  Spanish  one)  can  be  translated  into  English  so  as  to  mean  nothing, 
does  not  alter  or  affect  its  potency  as  a  name  descriptive  of  a  place. 

Third,  Without  deciding  that  notice  to  quit  was  necessary,  it  is  a 
sufficient  answer  that  the  objection  is  too  late;  it  should  have  been 
made  upon  the  trial  at  nisi  prius. 

Fourth,  The  Court  correctly  refused  the  charge.  A  party's  pos- 
session is  not  always  confined  to  his  actual  enclosure.  See  Plume  r. 
Leonard  &  Thompson,  decided  by  this  Court. 

Fifth,  The  Court  also  correctly  refused  the  charges  mentioned  in 
the  fifth  point.  It  is  not  for  the  jury  to  determine  whether  the  fact  of 
prior  possession  is  evidence  of  title — it  is  so  declared  by  law.  Nor  is  it 
the  province  of  the  jury  to  determine  that  ''  the  possession  was  of  such 
a  character  as  from  which  a  grant  could  be  fairly  presumed  " 

There  is  no  error  in  the  record  brought  to  our  notice  by  the  assign- 
ment, and  the  judgment  is  affirmed. 
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WILLIAM  PARSONS,  Respondent,  v.  THE  TUOLUMNE  CO. 
WATER  COMPANY,  Appellants. 

Each  branch  of  the  jndicial  department  has  Us  functions  assiprned  by  the  Conpti- 
tution.  and  is  beyond  the  control  of  either  of  the  other  departments  of  the 
Government 

The  term  "  special  cases''  in  the  Constitution,  does  not  include  any  class  of  cases 
for  which  the  Courts  of  general  jurisdiction  have  always  supplied  a  remedy. 

The  ''special  ca^es"  must  be  confined  to  such  new  oases  as  are  the  creation  of 
statutes,  and  the  proceedings  under  which  are  unknown  to  the  general  frame* 
work  of  Courts  of  common  law  and  equity. 

The  action  to  prevent  or  a))ate  nuisances  is  not  one  of  this  class 

An  Act,  therefore,  conferring  npon  the  County  Courts  jurisdiction  in  such  actions^ 
is  unconstitutional  and  void. 

Appeal  from  the  County  Conrt,  Taolamne  County* 

This  was  an  action  brought  for  the  recovery  of  damages  to  plaintiffs 
land,  sustained  by  reason  of  the  overflow  of  defendants'  canal.  De* 
fendants  moved  to  dismiss  the  canse  for  want  of  jurisdiction)  the  Court 
overruled  the  motion,  and  defendants  assigned  error. 

Halleck,  PeacJiy,  Billings  4»  Park,  and  Baldwin  Sf  Clark,  for 
Appellants. 

This  action  was  to  recover  damages,  and  the  judgment  was  for  the 
recovery  of  damages  alone,  and  it  is  not  a  case  in  which  the  County 
Court  had  Jurisdiction.    Comp.  Stat.,  p»  746,  §  44. 

Wolcott  4*  McNeil,  for  Respondent. 
No  brief  on  file. 

Hetdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Mcrrav,  C.  J., 
concurred. 

The  Constitution  permits  the  Legislature  to  confer  on  the  County 
Court  jurisdiction  in  **  special  cases,'' and  it  is  now  necessary  to  con* 
aider  what  was  meant  by  the  term  special  cases.  If  there  is  no  limit  to 
it,  then,  the  Legislature  is  unrestrained  from  giving  to  that  Court  all 
the  originnl  powers  of  the  other  Courts.    In  Hudson  v.  Caulfield,  and 


Digitized  by  LjOOQ  IC 


u 


.TAXUARV  TERM. 


i.  D.  WfUon  aiifi  others.  fUrrfondenta,  •  Richard  Bt^rrjrman  and  others,  AppelUntn. 


in  Reed's  lieirs  v,  McCormIek,  we  examined  this  proposition,  and  came 
to  the  conclusion  that  each  branch  of  the  jndicial  department  had  its 
functions  assigned  by  the  Constitution,  and  was  beyond  the  control  of 
either  of  the  other  departments  of  the  Goternment,  as  far  as  its  powers 
and  jurisdiction  were  concerned.  * 

In  consonance  with  the  opinions  in  those  cases,  we  think  that  the 
term  '*  special  cases''  was  not  meant  to  incltide  any  class  of  cases  for 
which  the  Courts  of  general  jurisdiction  had  always  supplied  a  remedy. 

The  "  special  cases/'  therefore,  must  be  confined  to  such  new  cases  as 
are  the  creation  of  statutes,  and  the  proceedings  under  which  are  un- 
known to  the  general  framework  of  Courts  of  Common  Law  and  Equity. 
The  action  to  prevent  or  abate  nuisances  is  not  one  of  these,  and  is 
amply  provided  for  in  the  Courts  of  general  jurisdiction.  In  conferring 
this  power  upon  the  County  Courts,  the  Legislature  exceeded  its 
eonstitutional  authority,  and  the  portion  of  the  Act  which  contains  it 
is  invalid. 

The  judgment  of  the  County  Court  is  reversed,  and  the  cause  dis*^ 
missed. 


80  mdI  J.  D.  WILSON,  and  others^  Respondents,  v.  RICHARD  BERRY- 
MAN,  and  others,  Appellants. 

Wben  jarors  ap*ee  each  one  to  mark  down  the  sum  he  thinks  proper  to  find  a« 
damairesi,  and  theu  to  divide  the  total  atncfiint  of  th^Re  kuthr  by  the  number  of 
peryoiifi  compofting  the  jury,  which  result  should  be  their  verdict,  a  verdict  thus 
lound  is  irregular,  and  will  be  set  aside. 

Such  verdicts  are  regarded  in  the  same  light  as  gambling  verdicts. 

But  if  such  means  be  adopted  merely  to  arrive  at  a  proper  result  for  the  purpose 
of  determining  what  the  verdict  shall  l>c,  without  any  l^eing  bound  thereby, 
and  afterwards  the  jury  agree  upon  such  sum  as  their  vordict,  the  Court  will 
not  disturb  it. 

The  affidavits  of  jurors  caunot  be  received  to  impeach  their  verdict,  but  they  w 
be  allowed,  in  order  to  substantiate  it. 
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Where  the  affidavit  of  a  juror  ifl  sworn  to  be  correct  by  another  party,  it  may  be 
treated  as  the  lattcr's  original  affidavit. 

^nd  it  seems  that  the  testimony  of  the  Sheriifls  competent  to  dL^close  what  trans- 
pires in  the  jury  room. 

Appeal  from  the  District  Court.  Tenth  Jadicial  District,  Nevada 
Coouty. 

Action  for  damages  done  to  plaintiffs'  flame.  The  jury  rendered  a 
yerdict  for  plaintiffs. 

Upon  the  affidavits  of  Beoj.  L.  Conyers,  one  of  the  jury  who  ren- 
dered the  verdict;  and  of  the  under  Sheriff  of  Nevada  county,  who  was 
present  at  the  deliberations  of  the  jury,  defendants  moved  for  a  new 
trial.    The  Court  overruled  the  motion,  and  defendants  appealed. 

The  purport  of  the  affidavits  appears  in  the  opinion  of  the  Court. 

Foote,  Aldrich,  Leigh  Sf  Sieicart,  for  Appellants. 

I.  The  Court  should  have  granted  the  motion :  4  John?.,  487. 
Graham  on  New  Trial,  106.  1  Con.,  238.  3  Caines,  57.  15  Johns., 
87.     10  Wend.,  595.     Graham's  Prac,  274. 

II.  If  the  affidavit  of  the  juror  is  inadmissible,  that  of  the  under 
Sheriff  is  sufficient  t  4  Ch.  Gen.  Prac,  54.  1  T.  R.,  U.  Graham 
onN.  T.,  111,112. 

Churchman  and  Gardiner,  for  Respondents. 
No  brief  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydknfeldt,  J., 
concurred. 

In  this  case,  the  jury,  for  the  purpose  of  arriving  at  a  verdict,  agreed 
that  each  member  should  set  down  a  sum  according  to  his  own  judg- 
ment; that  the  aggregate  should  be  divided  by  twelve,  and  that  the 
quotient  should  be  returned  as  the  verdict;  which  was  done. 

The  rule  in  such  cases  has  been  held  to  be,  that  if  such  means  is 
adopted  merely  to  arrive  at  a  proper  result  for  the  purpose  of  deter 
tnining  what  the  verdict  should  be,  without  being  bound  thereby,  and 
afterwards  the  jury  agree  upon  such  sum  as  their  verdict,  that  it  will 
be  good.  But  on  the  other  hand,  if  the  jury  resort  to  this  or  any  other 
similar  means  of  arriving  at  a  verdict,  and  agree  to  be  bound  by  the 
contingent  result,  without  reserving  to  themselves  the  right  to  dissent 
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therefrom,  such  proceeding  will  be  improper.  (4th  Johnson,  487;  Ist 
Gowen,  238.)  Such  verdict«  are  regarded  in  the  same  light  by  the 
Courts  as  gambling  yerdi('t>,  and  will  invariably  be  set  aside,  jnst  as  if 
the  jury  had  thrown  dice,  or  resorted  to  any  species  of  gaming,  to 
determine  the  amount. 

It  is  urged  in  this  case  that  there  was  no  safficient  affidavit  of  the 
fact,  to  warrant  the  Court  in  setting  aside  the  verdict.  It  is  said  that 
a  juror  cannot  impeach  his  own  verdict,  and  that  the  only  affidavit  is 
that  of  a  juror,  which  the  under  Sheriff  swears  is  true. 

Granting  this  doctrine,  which  will  hardly  be  disputed  at  this  day, 
the  statement,  as  drawn  up  by  him,  is  sworn  to  as  correct  by  the  Sheriff, 
and  may  properly  be  treated  as  his  original  affidavit. 

There  is  one  other  question  connected  with  this  case,  and  that  is  as 
to  the  competency  of  the  Sheriff  to  disclose  what  transpired  in  the  jury 
room.  It  has  been  suggested  that  every  verdict  may  be  set  aside  upon 
the  affidavit  of  a  corrupt  officer,  and  that  public  policy  imperatively 
demands,  that  the  secrets  of  the  jury  room  should  not  be  revealed. 

There  are  many  arguments  in  favor  of  this  position,  and  not  among 
the  least  is,  that  of  independence  of  opinion  which  would  be  thus  se- 
cured. In  most  of  the  cases,  however,  in  which  this  question  has 
occurred,  the  verdict  has  been  set  aside  upon  the  testimony  of  Sheriffs, 
and  no  objection  seems  to  have  been  taken  to  the  competency  of  such 
evidence.  Although  jurors  will  not  be  allowed  to  impeach  their  own 
verdict,  still  they  will  be  permitted  to  substantiate  it,  and  this  will 
always  be  found  a  sufficient  check  against  collusion  or  corruption  on 
the  part  of  the  officer  having  them  in  charge. 

We  are  of  opinion  that  the  rerdict  in  this  case  is  void;  for  these 
reasons,  the  judgment  is  reversed  with  costs,  and  a  new  trial  ordered. 
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SAMUEL  NORRIS,  Respondent,  v.  JOHN  LAPSLEY  and  WIL- 
LI  AM  MULDROW,  Appellants. 

Before  an  action  can  be  bronjrht  for  interference  with  a  vested  right,  the  plaintiff 
must  full  J  comply  with  the  laws  in  relation  thereto. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District,  Sacra- 
mento County. 

This  was  a  bill  for  an  injunction  to  prevent  the  defendants  from  exer- 
cising ferry  privileges  on  the  Amerieuu  river.  The  Court  granted  the 
injunction,  and  defendants  appealed.  The  opinion  of  the  Court  cou- 
tains  the  facts. 

L,  Sanders,  Jr.,  for  Appellants. 

Robinson  Sf  Beatty,  for  Respondents. 

Bryan,  J.,  delivered  the  opinion  of  the  Court.  IIeydenfeldt,  J., 
concurred. 

The  respondent  in  this  cause  obtained  from  the  Board  of  Supervisors 
for  Sacramento  county,  whilst  in  existence,  a  license  for  a  ferry  privi- 
lege,  to  exist  for  one  year;  the  Board  of  Supervisors  being  discon- 
tioned  by  Act  of  the  Legislature,  he  continued  to  run  his  ferry  boat 
after  the  expiration  of  the  term  of  his  license,  without  filing  a  new 
bond  from  the  date  of  the  expiration  of  his  license,  and  without  paying 
or  tendering  quarterly  the  per  centage  due  the  State  from  his  receipts, 
as  is  required  by  law. 

The  plaintiff  being  in  this  situation  in  regard  to  his  ferry,  has  no 
right  of  action,  as  against  another  who  may  be  at  the  time  running  a 
ferry  boat  within  one  mile  of  his  crossing. 

The  respondent  himself  must  have  fully  complied  with  the  laws,  to 
entitle  him  to  bring  suit  for  an  interference  with  his  ferry  privileges, 
and  to  entitle  him  to  claim  a  renewal  of  his  license,  as  a  vested  right, 
in  the  privileges  of  keeping  and  maintaining  his  ferry. 

The  order  granting  an  injunction  is  reversed  with  costs. 
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ANDREW  A.  RUSSELL,  Respondent,  v.  FRANCISCO  S.  AL- 
VAREZ,  Appellant. 

Id  ED  action  for  freight  money  brought  in  the  Courts  of  this  State,  it  is  Dot  a 
Fufficient  answer  to  set  up  that  tbcTessel  has  t>een  libelled,  for  the  non-delivery 
of  freight,  in  the  District  Court  of  the  United  States;  both  actions  may  proceed 
at  the  same  time  without  the  fear  or  danger  of  any  collision  or  clashing  of 
jurisdiction. 

'     Appeal  from  the  District  Court  of  the  Twelfth  Jadicial  District,  San 
Francisco  County 

Assumpsit  for  freight  dne  on  a  charter  party.  The  defendant  plead 
in  abatement  the  pendency  of  an  action,  for  the  non-delivery  of  freight, 
between  the  same  parties,  in  the  District  Court  of  the  United  States. 
Plaintiff  demurred  to  this  plea,  and  the  Court  sustained  the  same,  and 
OTerruled  a  motion  for  a  new  trial.    Defendant  appealed. 

Haight  and  Gary  for  Appellant. 

The  Court  erred  in  sustaining  plaintiff's  demurrer  to  defendant's  an- 
swer in  the  nature  of  a  plea  in  abatement  Hart  r.  Granger,  1  Conn., 
153.  Embree  r.  Hanna,  5  Johns.,  lOL  Douglas  v,  Hoag,  1  lb.,  288. 
Engle  V.  Nelson,  1  Penn.,  442.  Scott  v.  Coleman,  5  Litt.,  349. 
Schenck  v.  Schcnck,  5  Halst..  276.  Gelston  r.  Hoyt.  3  Wheat,  314. 
Wallace  v,  McConnell,  13  Peters,  15  L  Mulloy  r.  Backer,  5  East, 
321.     Aug.  on  Carriers,  §  391. 

Burritt  and  Gorham  for  Rpspondcnt. 

The  judgment  of  the  Court  below,  sustaining  the  plaiutiff^s  demurrer, 
was  correct  Peck  v.  Bull,  8  B.  Mon..  428.  Downer  v.  Garland,  21 
Term.,  362.  Qninebaug  Bank  r.  Tarbox,  20  Conn.,  510.  Walsh  r. 
Durgiu,  12  Johns.,  99.  2  Sumner,  593.  Wadleigh  v.  Yeazie,  3.  lb., 
168.     Newel  v.  Newton,  10  Pick.  471.     Colt  r.  Partridge,  7  Met.,  570- 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt, 
J.,  concurred. 

In  an  action  for  freight  money  brought  in  the  Courts  of  this  State, 
it  is  not  a  sufficient  answer  to  set  up  that  the  vessel  has  Ijeen  libelled, 
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William  W.  Chipman  and  Gideon  Aufhinbauf h,  Appellant!,  r.  Joseph  Emeric,  Eetpondent. 

for  the  noD-deliverj  of  freight,  ia  the  District  Court  of  the  United 
States;  both  actions  may  proceed  at  the  same  time  Without  the  fear  or 
danger  of  any  collLsion  or  clashing  of  jarisdiction. 
Judgment  affirmed. 


WILLIAM  W.  CHIPMAN  and  GIDEON  AUGHINBAUGH, 
Appellants,  v.  JOSEPH  EMERIC,  Respondent. 

Whare  a  lease  coolains  a  oorenant  against  assignmcgit,  and  the  restriction  is  once 
remoTed,  it  operates  as  a  removal  of  the  restriction  fbrever. 

It  seems  that  such  a  restriction  would  not  in  any  case  be  enforced  so  as  to  work 
a  forfeiture.  It  is  a  restraint  against  alienation,  and  is  against  the  policy  of 
the  law. 

The  premises  in  dispute  were  leased  for  six  years.  The  provisions  of  the  lease 
were,  that  the  lessees  should  build  a  wharf  on  the  land,  but  stipulated  for  no 
particular  time.  Held,  that  the  lessor,  before  the  expiration  of  the  term,  could 
nave  no  legitimate  cause  of  complaint. 

A  oorvenant  **  to  let  the  lessor  have  what  land  he  and  his  brothers  might  want  for 
cultivation,"  cannot  be  enforced,  for  uncertainty. 

Pleadings  must  be  most  strongly  taken  against  the  pleader. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District,  Ala- 
meda County. 

ActioD  brought  to  recover  the  possession  of  a  portion  of  a  tract  of 
land,  described  in  the  complaint  as  the  Encinal  de  San  Antonio. 

In  February,  1851,  Antonio  M.  Peralta  leased  to  Payot  &  Depaa- 
sier,  the  premises  in  dispute,  for  the  term  of  six  years.  The  provisions 
of  the  lease  were:  First,  That  the  lessees  should  not  assign  to  any 
person  without  obtaining  the  consent  of  the  lessor:  Second,  That  the 
lessees  were  to  build  a  wharf  on  the  land:  Third:  That  the  lessor 
should  have  what  land  he  wanted  for  cultivation.  After  underletting 
part  of  the  premises  to  the  plaintiffs,  Payot  &  Depassier  assigned  the 
leasehold  to  Emeric,  the  respondent,  with  the  consent  of  Peralta. 
Afterwards,  and  before  the  commencement  of  this  action,  Emeric  as- 
signed and  delivered  possession  to  one  Hibberd. 


I  88   5«l| 
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William  W.  Chipnian  and  Oideoo  Augfainbaugh,  Appellants,  r.  Joseph  Emeric,  BetpoDdent. 

Subseqnent  to  the  assignment  made  bj  Payot  &  Depassier,  Chip- 
man  &  Anghinbangh,  the  plaintiffs,  purchased  the  laud  from  Peralta, 
and  took  a  deed  for  the  same,  and  a  short  time  afterwards  made  a 
demand  upon  Emeric  for  certain  land  for  agricultural  purposes,  which 
demand  Emeric  refused.  This  action  was  brought  before  the  expira- 
tion of  the  lease,  and  up  to  the  time  of  the  commencement  of  this  suit, 
the  wharf  had  not  been  erected.  Upon  this  state  of  facts,  the  Court 
gave  judgment  for  the  defendant,  and  denied  a  motion  for  a  new  trial. 
Plaintiffs  appealed. 

A,  M,  Crane  and  Chas,  H,  S.  Williams,  for  Appellants. 

The  defendant  has  failed  to  fulfil  the  conditions  upon  which  the  land 
was  held;  because:  First^  He  assigned  the  lease  to  Hibberd,  without 
appellant's  consent;  Second,  Of  the  failure  to  build  the  wharf.  See 
Bleecker  v.  Smith,  13  Wend.,  350;  Third,  Of  the  refusal  to  deliver  up 
to  appellants  that  part  of  the  land  which  they  demanded  for  cultiva- 
tion. See  Dygert  v,  Matthews,  11  Wend.,  35.  Oakley  v.  Stanley, 
5  lb.,  523.     ^orman  v.  Wills,  17  lb.,  136. 

E.  W,  F,  Sloan,  for  Respondent. 

1.  The  assignment  was  made  to  Emeric  with  the  consent  of  Peralta; 
such  license  once  given,  removes  the  restriction  forever.  See  Bum- 
poor's  case;  1  Smith's  Ld.  C,  15,  and  note. 

2.  The  provision  respecting  the  giving  of  land  by  the  lessee  to  the 
lessor,  was  a  mere  personal  privilege,  and  the  defendant  was  right  in 
refusing  plaintiff's  demand.    Emerson  v.  Fish,  6  Greenl.,  205. 

3.  The  covenant  for  building  a  wharf  does  not  stipulate  when  it  shall 
be  built,  and  the  inference  is,  that  the  lessee  has  the  whole  term  to 
complete  it. 

Hetdbnfeldt,  J.,  delivered  the  opinion  of  the  Court.    Murray,  C.  J., 
concurred. 
The  appellants  centend  that  the  lease  is  void,  for  three  reasons: 

1.  The  assignment  to  Hibberd,  without  appellant's  consent. 

2.  The  failure  to  build  a  wharf. 

2  The  refusal  to  let  plaintiffs  have  the  amount  of  land  they  de- 
manded. 

As  to  the  first  point,  the  Court  below  found  as  a  fact,  that  Peralta, 
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the  first  grantor,  had  consented  to  the  assignment  of  the  lease  to 
Kmeric.  "This,  if  it  was  even  necessary,  is  sufficient  to  abrogate  the 
covenant  against  assignment.  It  is  questionable  whether,  in  any  case, 
finch  a  covenant  would  be  enforced  so  as  to  produce  a  forfeiture.  It 
is  in  restraint  of  alienation,  and  therefore  against  the  policy  of  the 
law. 

Second.  The  covenant  to  build  a  wharf  stipulates  for  no  particular 
time,  and  as  it  was  to  be  built  exclusively  for  the  benefit  of  the  lessees 
during  the  continuance  of  their  term,  the  lessor,  before  the  expiration 
of  the  term,  can  have  no  legitimate  cause  of  complaint. 

Third.  The  covenant  to  let  the  lessor  have  what  land  he  and  his 
brothers  might  want  for  cultivation,  is  a  mere  personal  privilege.  It 
was  doubtless  made  upon  some  opinion  which  the  leasees  formed  as  to 
the  quantity  they  might  require,  and  cannot  be  construed  to  extend  to 
any  quantity  which  might  be  demanded  by  any  successor  to  the  lessor's 
rights^  whose  means  of  employing  capital  and  labor  in  agriculture 
might  be  so  far  beyond  those  of  the  priginal  lessor,  as  to  take  away 
all  the  benefits  of  the  lease  from  the  lessees.  Indeed  the  provision  is 
too  indefinite  to  be  enforced  in  favor  of  any  one« 

It  is  also  assigned  as  error,  that  the  appellants  have  the  right  to  the 
land  free  from  the  lease,  because  the  latter  was  not  recorded  when  they 
took  their  deed  of  purchase.  Pleadings  must  be  most  strongly  taken 
against  the  pleader.  In  their  declaration  they  fail  to  allege  a  want  of 
notice  of  the  lease.  On  the  contrary,  they  set  it  out  as  if  it  were  fully 
known  to  them  before  their  purchase,  and,  as  they  then  go  on  imme- 
diately following,  and  aver  a  want  of  notice  of  the  assignment  to 
Emeric,  the  inference  is  irresistible,  that  they  had  notice  of  the  lease. 
It  18  equivalent  to  a  direct  averment  of  that  fact. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 
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JAMES  B.  TOWNSEND,  Respondent,   v,   B.  S.  BROOKS,   Ap- 
pellant. 

The  Distrlet  Courts  hare  no  appellate  jarisdiction. 

The  action  of  forcible  entpv  and  detainer  i«  a  summary  proceeding.  nroTided  br 
statute,  aud  does  not  belong  to  the  Bistriet  Courts,  by  virtue  of  their  original 
common  kKW  jurisdiction  over  the  subject  matter  in  eontroversj. 

Although  tbe  County  Court  is  authorized  to  try  such  cases  on  appeal,  di  novOf 
still  such  a  trial  is  an  exercise  of  appellate  and  not  of  original  jurisdiction. 

Appeal  from  tbe  District  Court  of  the  Fourth  Judicial  District,  SaD 
Francisco  County. 

The  facts  appear  in  the  opinioD  of  the  Court. 

Appellant /wo.  jocr*.,  argued — That  the  order  of  the  County  Court, 
transferring  the  cause  to  the  District  Court,  was  unlawful,  as  the  Dis- 
trict  Court  has  no  power  to  try  appeal  cases.  It  should  have  been 
transferred,  if  at  all,  to  another  County  Co«rt. 

Respondent  pro  se, 

1.  The  County  Court  being  authorized  by  statute  to  tfy  cases  like 
th«  present,  de  novo,  such  a  trial  or  examinatioo  it  an  exercise  of  orig- 
inal, and  not  of  appellate  jurisdiction.  Marbury  «^.  Madison,  1  Cranch, 
175.     Mitchell  u.  Lennox,  14  Wend.  666. 

2.  Tbe  action  of  the  District  Court  also,  in  trying  the  cause  anew, 
on  a  transfer  from  the  County  Court  for  disability  of  the  Judge,  was,, 
likewise,  the  exercise  of  *'  original  jurisdiction." 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt,  J., 
concurred. 

This  was  an  action  of  forcible  entry  and  unlawful  detainer,  originally 
commenced  before  a  Justice  of  the  Peace. 

An  appeal  was  taken  from  the  judgment  of  the  Justice,  to  the  Coun- 
ty Court,  and  afterwards  transferred  from  the  County  to  the  District 
Court,  in  consequence  of  the  disqualification  of  the  County  Judge. 

In  Caulfield  v,  Hudson,  we  decided  that  the  District  Court  had  no 
nppellate  jurisdiction.  The  act  concerning  **  Forcible  Entries  and  Un- 
lawful Detainers,"  confers  original  jurisdiction  in  these  cases  upon  Mag- 
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istrates'  Courts,  and  the  remedy  being  a  summary  one  provided  by 
statute,  does  not  belong  to  the  District  Courts,  by  virtue  of  their  ori* 
ginal  common  law  jurisdiction,  so  that  the  District  Court  had  neither 
original  or  appellate  jurisdiction  over  the  subject  matter  in  con- 
troversy. 

If  the  District  Court  could  not  entertain  an  appeal  direct  from  the 
decision  of  the  Justice,  it  would  be  absurd  to  contend  that  the  cause, 
having  been  appealed  to  any  other  Court,  might  be  transferred  to  the 
District  Court. 

The  argument,  that  because  the  County  Court  is  authorized  to  try 
these  cases  de  novo,  on  appeal,  such  a  trial  or  examination  is  an  exer- 
cise of  original  and  not  appellate  jurisdiction,  involves  a  contradietion 
of  terms,  and  is  not  warranted  by  reason  or  authority. 

The  appeal  is  dismissed,  and  the  judgment  of  the  District  Court  re- 
rersed,  with  costs. 


EGERY  &  HINCKLEY,  Respondents,  v.  WILLIAM  BUCHA- 
NAN, and  his  Sureties,  Appellants. 

A  SheriiT's  retom  is  not  traversable,  and  a  Court  will  not  permit  it  to  be  attack- 
ed collaterally,  even  if  the  o£Bcer  ia  shown  to  have  been  guilty  of  ft'aud  and 
collasion. 

Where  a  Sbf  riff  failB  to  pay  over  money  collected  on  execution,  the  action  should 
be  for  a  false  return. 

The  statute  penalties  against  Sheriff^,  for  the  non-payment  of  moneys  collected 
on  execution,  are  only  recoverable  when  the  Sberitf,  by  his  return,  admits  the 
collection  of  the  money,  but  refUses  to  pay  it  over. 

The  law  presumes  that  every  officer  will  faithftilly  perform  his  duties,  until  the 
contrary  is  shown. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,  San 
Francisco  County. 

On  the  4th  day  of  August,  1852,  the  respondents  commenced  an 
action  by  attachment,  in  the  District  Court  of  the  Fourth  District, 
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agaiDst  T.  A.  Thomas  and  others,  and  sent  their  writ  of  attachment  to 
the  County  of  El  Donido.  On  the  10th  daj  of  August,  1852,  the 
writ  of  attachment  was  levi<^  J  upon  a  quartz  mill  and  machinery  of  the 
said  Thomas  and  others,  by  Buchanan,  one  of  the  appellants,  who  was 
then  the  Sheriff  of  said  County.  On  the  18th  day  of  January,  1853, 
judgment  was  recovered  by  the  respondents  against  Thomas  and  oth- 
ers, for  the  sum  of  $2,345  96.  On  the  same  day  a  general  execution 
was  issued  upon  this  judgment,  and  deliyered  to  Buchanan.  On  the 
18th  March,  1853,  Buchanan  made  a  return  of  *'  nulla  bona,"  On 
the  30th  of  March,  1853,  an  o/io^  execution  was  issued  upon  the  judg- 
ment, and  sent  as  the  first ;  and  on  the  21st  of  April  following,  the 
same  return  was  made  as  before. 

On  the  9th  of  February,  1852,  Nathan  Harris  commenced  an  action 
in  the  District  Court  of  the  Eleventh  District,  for  the  County  of  Kl 
Dorado,  to  enforce  a  mechanic's  lien  upon  the  property  mentioned  ;  and 
on  the  28th  of  May,  1852,  recovered  a  judgment  against  Thomas  and 
others,  for  the  sum  of  $900  and  costs,  and  on  the  2d  day  of  Septem- 
ber, 1852,  an  execution  was  issued,  directing  the  sale  of  the  property 
to  satisfy  the  judgment.  On  the  30th  of  October  following,  the  prop* 
erty  was  sold  under  the  said  judgment,  by  Buchanan,  for  the  sum  of 
$3,000.  The  judgment  in  favor  of  Harris,  was  satisfied  out  of  the 
proceeds  of  the  sale,  and  a  balance  of  $1,897  00  remained  in  the  hands 
of  Buchanan. 

On  the  12th  day  of  August,  1852»  B.  F.  Langford  commenced  an 
action  in  the  District  Court  of  the  Eleventh  District,  for  El  Dorado 
County,  against  the  same  defendants,  to  enforce  a  mechanic's  lien  upon 
the  same  property  for  the  sum  of  $1,200,  and  on  the  10th  day  of  May, 
1853,  recovered  judgment  for  the  sum  of  $1,459  00  and  costs,  and 
directing  the  sale  of  the  property  to  satisfy  the  amount  of  the  judg- 
ment. An  order  of  sale  was  issued  upon  the  judgment,  and  placed  in 
the  hands  of  Buchanan.  On  the  13th  of  May,  1853,  upon  receipt  of 
the  order  of  sale,  Buchanan  applied  the  sum  of  $1,563  45,  (this  being 
the  amount  of  Langford's  judgment,  with  costs,)  of  the  $1,897,  before 
mentioned,  to  the  payment  of  Langford's  judgment  and  costs,  There 
remained  in  his  hands  after  this  application,  the  sum  of  $333  55,  of 
the  proceeds  of  sale  under  Harris'  judgment. 
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On  the  11th  day  of  August,  1852,  A.  L.  Chilton  commenced  an  ac- 
tion, by  attachment,  against  Thomas  and  others,  for  $4,720,  in  the 
said  District  Court  for  El  Dorado  County,  and  on  the  same  day  the 
writ  of  attachment  was  levied  by  Buchanan,  upon  the  property  men- 
tioned. On  the  nth  day  of  May,  1853,  judgment  was  rendered  in 
favor  of  Chilton,  for  the  sum  of  $3,368  50  and  costs,  and  the  judg- 
ment directed  the  sale  of  the  attached  property  to  satisfy  the  amount. 
On  the  1st  day  of  June,  1853,  an  order  of  sale  was  placed  in  the 
hands  of  Buchanan,  in  pursuance  of  this  judgment,  and  on  the  21st 
day  of  June,  1853,  he  applied  the  balance  of  the  proceeds  of  sale  un- 
der Harris'  judgment,  to  writ :  the  buni  of  $333  55,  to  the  payment 
of  the  judgment  in  favor  of  Chilton. 

The  respondents,  on  the  7th  of  December,  1853,  upon  affidavit  and 
motion,  obtained  a  rule  upon  the  appellants,  from  the  District  Court  of 
the  Fourth  District,  for  the  County  of  San  Francisco,  to  show  cause 
why  they  should  not  pay  to  Respondents  the  sum  of  $2,345  96,  the 
amount  of  the  judgment  rendered  in  favor  of  respondents,  with  twenty- 
five  per  cent,  damages,  and  interest  at  the  rate  of  ten  per  cent,  per 
month,  from  the  24th  day  of  January,  1853.  The  appellant,  Bucha- 
nan, appeared,  and  answered  to  the  rule,  and  showed  for  cause  the 
facts  as  they  are  above  set  forth.  After  hearing,  the  Court  made  an 
order  requiring  Buchanan  and  his  sureties  to  pay  to  the  respondents, 
the  sum  of  $1,897,  with  twenty-five  per  cent,  damages  and  interest,  at 
the  rate  of  ten  per  cent,  per  month,  from  the  24th  day  of  Januaary, 
1853,  to  the  time  of  the  entry  of  judgment^ — amounting  to  $6,708  32, 
with  costs.    From  this  order  this  appeal  is  taken. 

L  Aldrich  and  /.  R.  McConndl^  for  Appellants. 

The  remedy  adopted  by  the  respondents  was  improper.  The  ap- 
pellant having  made  his  return  of  " nulla  bona^^  the  Court  below 
could  not  question  it  in  a  summary  proceeding  ;  the  party  aggrieved 
should  have  resorted  to  his  action  for  a  false  return.  20  Wend.,  622. 
12  Ohio  R.,  220.  Sawyer  v.  Curtis,  2  Ashmead,  127.  5  Wharton, 
150.  The  section  of  the  statute  under  which  the  motion  was  made, 
does  not  contemplate  a  case  of  this  kind.   See  Comp.  Laws,  p.  713,  §  9. 

A,  Williams  and  G,  B.  Tingley^  for  Respondents. 
Cited  no  authorities. 
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Hetdenfeldt,  J.,  delivered  the  opiDioo  of  the  Court.  Murray,  C. 
J.,  concurred. 

The  plaintiffs  have  mistaken  their  remedy  ;  they  are  concluded  by 
the  return  of  the  sheriff,  and  their  action  must  be  for  a  false  return. 
A  sheriff's  return  is  not  traversable,  and  a  Court  will  not  permit  it, 
collaterally,  to  be  attacked,  even  if  the  officer  is  shown  to  have  been 
guilty  of  fraud  and  collusion.  Sewell  on  Sheriffs,  38T.  Watoon  on 
Sheriffs,  72. 

It  is  urged,  that  the  statute  of  this  State,  giving  extraordinary 
damages  against  the  sheriff  for  failing  to  pay  over  money  collected  on 
execution,  has  affected  or  altered  the  rule  at  common  law.  There  is 
no  reason  for  this  position,  and  very  strong  reason  against  it.  The 
statute  penalties  are  only  recoverable  when,  by  the  return  of  the 
sheriff,  he  admits  the  collection  of  the  money  and  refuses  to  pay  it 
over.  If  it  were  otherwise,  an  error  in  judgment,  or  even  a  hesitation 
to  decide  between  adverse  claimants,  might  work  the  ruin  of  any  honest 
and  conscientious  officer.  Tlie  statute  gives  twenty-five  per  cent,  dam- 
ages on  the  amount  collected,  and  ten  per  cent,  per  month  in  addition 
from  the  time  of  the  demand.  It  will  hardly  be  pretended  that  cases 
do  not  often  occur,  where  the  sheriff,  on  account  of  contests  between 
creditors,  and  bis  own  inability  to  decide  the  right,  declines  a  demand, 
which  turns  out  to  have  been  justly  and  properly  made.  In  such  a 
case,  to  deprive  him  of  the  benefit  of  his  return,  and  visit  upon  him 
the  heavy  penalties  of  the  statute  for  failing  to  pay  the  money  on  de- 
mand, would  be  a  cruelty  and  injustice  which  the  law  never  contem- 
plated. The  argument  that  sheriffs  will  avail  themselves  of  this  doc- 
trine, and  make  false  returns,  so  as  to  avoid  the  penalties  of  the  Act, 
is  without  any  weight,  and  not  entitled  to  consideration. 

The  law  presumes  that  every  officer  will  faithfully  perform  his  duty, 
and  has  done  so  in  every  instance,  until  the  contrary  is  shown  ;  a 
/orttorif  it  will  never  bend  this  principle  upon  the  hypothesis  that  a 
a  sworn  officer  of  the  law  will  make  it  a  business  to  commit  perjury. 

The  judgment  is  reversed,  and  the  motion  in  the  Court  below  dis- 
missed. 
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JOHN  SANNICKS0N»   Appellant,  t.  EZEKIEL  BROWX,  and 

others,  Respondents. 

AVhere  accounts  bear  upon  thpir  face  the  nt)rds  "audited  and  approved,"  and 
"certiliud  to  be  correct:''  held,  that  this  i;^  lautjuage  piitlicient  to  create  them 
instrumeata  of  writing  within  the  meaning  of  the  statute. 

Such  instruments  are  not  barred  by  that  portion  of  the  statute  of  limitations  ap- 
plying? to  accounts. 

Appeal  from  the  District  Court  of  the  Ei^^hth  Judicial  Dislrict^ 
County  of  Humboldt. 

The  facts  appear  ia  the  opinion  of  the  Court. 

Boils  4*  Juda/t,  and  L.  M.  Burson,  for  Appellant. 

The  Court  below  erred  in  sustaining  the  defendants'  plea  of  the 
statute  of  limitations,  and  giving  judgment  for  the  defendants.  Neigh- 
bors V.  Simmons,  2  Blackf.,  75.  Raymond  v.  Simonson,  4  lb.,  85. 
See  also  Laws  of  Cal,  eh.  31,  §  1.  "An  Act  relative  to  Bonds,  Due 
Bills,  &c.,"  passed  April  20,  1850.     lb.,  ch.  3,  §  IT. 

Walter  Van  Dyke  and  Wm.  /.  Shmr,  for  Respondents, 
The  papers  declared  on  are  not  instruments  of  writing,  within  the 
meaning  of  the  statute  defining  the  time  for  commencing  civil  actions, 
and  are  barred  by  the  provisions  of  said  Art.     Comp.  Iiaws,  p.  818, 
§  IT      Ch.  on  Cont.,  p.  8,  718. 

Bryan^  J.,  delivered  the  opinion  of  the  Court.  IIevdenffldt,  J., 
conenrred. 

This  is  a  suit  brought  in  the  Court  below  upon  a  number  of  accounts 
for  labor  and  services,  and  for  furnishing  goods  and  materials  for  the 
defendants'  use  and  benefit,  which  accounts  purport  to  be  "  audited  an<l 
approved"  by  a  Board  of  Trustees  of  the  *'  Laura  Virginia  Association." 
and  are  in  some  histances,  "  certified  to  be  correct"  by  the  Board  of 
Trustees  of  that  Association.  The  principal  question  raised  by  the 
record  in  the  cause,  is  whether  the  use  of  the  language,  "  audited  and 
approved,"  and  "we  certify  the  above  to  be  correct,"  is  language  sulTi- 
cient  in  the  meaning  of  the  statute  to  warrant  us  in  the  opinion,  that 
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Zeno  B.  Clarke,  ApfMlUnt,  v  George  0.  Perrjr,  Respondent. 


it  constitutes  an  instrument  of  writing,  and  is  not  barred  by  that  por- 
tion of  the  statutes  of  limitation  applying  to  accounts. 

We  are  of  the  opinion  that  the  abore  language,  used  by  the  Trus- 
tees of  *'  The  Laura  Virginia  Association/^  created  a  liability  of  a 
higher  character  than  that  arising  from  a  mere  account,  and  that  it 
constituted  the  matters  sued  upon,  instruments  of  writing  within  the 
meaning  of  the  statute;  and,  that  the  Court  below,  therefore,  errcfd 
in  its  Judgment  of  law  at  the  trial  of  the  cause,  in  holding  the  papers 
sued  upon  to  be  mere  accounts,  and  the  judgment  must  be  reversed. 

There  seems  to  have  been  some  irregularity  in  the  proceedings  at  the 
trial  of  the  cause,  and  we  deem  that  the  ends  of  justice  may  be  better 
subserved  by  ordering  a  new  trial. 

The  judgment  of  the  Court  below  is,  therefore,  reversed  with  costs^ 
and  the  cause  remanded  for  a  new  trial. 


ZENO  B.  CLARKE,   Appellant,  v.  GEORQE  0.  PERRY,  Re- 
spondent. 

The  Probate  Court  is  a  court  of  special  and  limited  jurisdiction.  Most  of  its  general 
powers  belong  peculiarly  and  originally  to  the  Court  of  Chancery,  which  still 
retains  all  of  its  junsdietion. 

Where  a  bill  is  filed  in  Chancery  against  an  Administrator  to  compel  him  to 
account,  by  one  who  has  not  been  an  actual  party  to  a  proceeding  or  settlement 
in  the  Probate  Court,  he  may  totally  dibregard  such  proceeding  or  settlement 

A  settlement  in  the  Probate  Court  is  a  final  settlement,  but  a  complainant  who 
was  no  party  to  it  may  treat  it  as  a  nullity,  and  proceed  to  invoke  the  equit- 
able powers  ot  the  District  Court,  and  compel  the  administrators  to  a  full 
account. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District,  Sa- 
cramento County. 

The  plaintiff  was  a  resident  of  Montreal,  Canada,  and  sole  heir  of 
Charles  P.  Clarke,  a  deceased  intestate.  The  defendant  was  adminis- 
trator in  the  county  of  Sacramento,  ^he  suit  is  brought  to  recover 
the  true  value  of  the  property,  as  shown  by  the  profits  realized  by  de- 
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fendant.  The  complaiot  alleges  that  the  administration  was  condacted 
in  bad  faith,  and  the  settlement  frandalent  and  made  without  notice 
to  plaintiff.  The  defense  was  the  settlement  with  the  Probate  Court. 
At  the  trial,  plaintiff  produced  a  copy  of  the  settlement  of  the  admin- 
istrator with  the  Probate  Coart,  which  defendant  admitted  without 
objection.  Plaintiff  then  offered  to  introduce  testimony  to  sustain  the 
allegations  in  the  complaint,  which  was  refused  by  the  Court.  Plain- 
tiff's counsel  then  asked  the  Court  to  declare  the  law  upon  which  such 
ruling  was  made,  whereupon  the  Court  held,  '*  that  the  allowance  and 
settlement  of  the  estate  by  the  Probate  Court  of  Sacramento  county 
was  conclusive  against  the  plaintiff,  and  that  no  evidence  would  be 
admitted,  proving  or  tending  to  prove  that  the  settlement  of  the  Pro- 
bate Court  was  fraudulent  on  the  part  of  the  defendant,  and  not  made 
according  to  law."  Plaintiff  then  excepted,  and  rested  his  case.  De- 
fendant then  moved  for  a  nonsuit,  which  was  granted.  Plaintiff 
appealed. 

James  H,  Hardy  for  Appellant. 

The  Court  erred  in  refusing  to  admit  the  testimony  offered  by  the 
plaintiff. 

1.  Because  as  the  Probate  Court  is  an  inferior  Court  of  limited  and 
defined  powers,  every  fact  neqpssary  to  show  regularity  and  legality  in 
the  settlement  should  appear  upon  the  record,  and  it  was  error  in  the 
Court  to  consider  the  settlement  proven.  19  Johns.,  33.  8  Con.,  311. 
Peacock  v.  Bell,  1  Saund.,  73.  5  Cranch,  173.  1  Peters,  C.  C.  R.,  30. 
3  Wend.,  267. 

2.  Courts  will  ioterfere  after  settlement,  and  set  aside  a  decree  in 
favor  of  a  party  interested  who  has  had  no  notice.  Pratt  v.  Northam, 
5  Mason,  95.  Dial  o.  Farron,  1  McMuUan,  292.  Humphries  r.  Bar- 
tee,  10  S.  &  M.,  282.  Clark  r.  Halliday,  9  Mo ,  702.  Enosr.  Smith, 
7  S.  &  M.,  85.    Buckmaster  t?.  Caslin,  3  Scam.,  104. 

3.  An  administrator  is  not  allowed  to  make  profits  out  of  an  estate. 
Laws  of  Cal.  Williams  on  Ex.,  801.  Jamison  v.  Hapgood,  10  Pick., 
77.  And  a  decree  of  a  Probate  Court  can,  for  this  reason,  be  im- 
peached for  fraud.  Callahan  v,  Griswold,  9  Mo.,  782.^  Hall  v,  llam- 
iin,  2  Watts,  354.     1  Green,  263. 

Robinson  i{'  Bcathj  for  Respondent. 
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1.  The  appellant  baring  introduced  in  the  Court  below  the  decree  or 
order  of  the  Probate  Court  on  the  settlement  of  the  final  account  of 
the  administrator,  (the  respondent,)  he  could  not  be  permitted  to 
attack  his  own  evidence. 

2.  The  decree  of  the  Probate  Court  was  conclusive.  6  Pick.,  4C2. 
5  Watts.  90.  4  Washington  C.  C.  R.,  657.  1  Green.,  18.  14  Pick  , 
405.  7  lb,  1.  6  Cowen,  494.  6  Porter.,  236.  2  Cowen  &  HilFs 
Notes,  65-69. 

3.  If  there  was  no  settlement  by  the  Probate  Court,  the  whole  mat- 
ter is  still  pending  before  that  tribunal. 

Hrydenfelpt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred 

The  Probate  Court  is  a  Court  of  special  and  limited  jurisdictions. 
Most  of  its  general  powers  belong  peculiarly  and  originally  to  tlie  Court 
of  Chancery,  which  still  retains  all  of  its  jurisdiction.  Where,  therefore, 
a  bill  is  filed  in  chancery  against  an  administrator  to  compel  him  to 
account,  by  one  who  has  not  been  an  actual  party  to  a  proceeding  or 
settlement  in  the  Probate  Court,  he  may  totally  disregard  such  pro- 
ceeding or  settlement;  and  although  the  settlement  in  the  Probate 
Court  is  a  final  settlement,  the  complainant,  who  was  no  party  to  it, 
may  treat  it  as  a  nullity,  and  proceed  Id  invoke  the  equitable  powers 
of  the  District  Court,  and  compel  the  administrator  to  a  full  account. 
The  Court  below  erred  in  excluding  the  evidence  offered  by  the  com- 
plainant to  sustain  the  allegations  of  his  bill,  and  the  judgment  is 
reversed,  and  the  cause  remandid. 
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Angelic*  T.  Rice,  Appellnntr  c.  Patrick  LeoDard,  and  otber<s  Re^poDcIentii, 


ANGELICA  T.  RICE,  Appellant,  v.  PATRICK  LEONARD,  aud 
others,  Respondents. 

Costs,  by  way  of  indemnity,  ought  not  to  be  taxed  in  case  of  a  nonsuit 

Where  an  action  has  been  commencod  against  several  defendant;!,  and  there  has 
bet-n  a  judgment  in  their  favor,  they  are  not  all  entitled  to  rt'cover  separate* 
costs  to  the  amount  allowed  by  tlit*  Act,  but  can  only  recover  jointly,  as 
though  there  had  been  but  one  dotcnduMt. 

Appeal  from  the  Fourth  Judicial  District,  San  Franci:>co  County, 
l\\  If.  Rhodes,  for  Appellant. 
//.  S.  Love,  for  Respondents. 

McRRAY,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt, 
J.,  concurred. 

Co.sts,  by  way  of  indemnity,  ought  not  to  be  taxed  in  case  of  a  non- 
suit. The  statute  looks  to  an  actual  determination  of  the  cause  upon 
its  merits. 

So,  where  an  action  has  been  commenced  against  several  defendants, 
aud  there  has  been  a  judgment  in  their  favor,  they  are  not  all  entitled 
to  recover  separate  costs  to  the  amounts  allowed  by  the  Act,  but  can 
only  recover  jointly,  as  though  there  had  been  but  one  defendant. 

The  judgment  of  the  Court  below  is  reversed,  with  directions  to  re- 
tax  the  costs,  in  conformity  with  this  opinion. 
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Plumiuer  W.  Wood,  et  al..  ApptlUnta,  r.  G.  P.  Fubesand  n.  H.  FarDham,  Ref^Miidenta, 


PLUMMER  W.  WOOD,  et  al.,  Appellants,  v.  G.  P.  FOBES  and 
H.  M.  EARN  HAM,  Respondents. 

Statutes  fixing  time  for  the  filing  of  papers  are  merelj  director/. 

It  is  always  within  the  power  of  a  Court  when  exercising  proper  discretion,  to 
extend  the  time  fixed  by  law,  whenever  the  ends  of  justice  would  seem  to  de  - 
mand  such  an  extension. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

Charming  G,  Fenner  for  Appellants 

G.  P.  Fobes  and  H,  S.  Love,  for  Respondents. 

Xo  briefs  on  file. 

Bryant,  J.,  delivered  the  opinion  of  the  Court.  Heydenfei.dt,  J., 
concurred. 

This  is  an  appeal  from  an  order  granting  a  new  trial — appellants 
having  recovered  a  verdict  in  their  favor  from  the  jury  in  the  Court 
below.  A  statement  and  motion  for  a  new  trial  .were  made  out,  and 
filed  by  the  attorney  of  the  defendants  below,  ten  days  time  having 
been  given  him  for  that  purpose  by  the  Conrt.  Counsel  for  appellants 
objected,  that  the  Btateraent  was  not  made  out  in  the  time  prescribed 
by  law  on  an  application  for  a  new  trial,  and  moved  to  strike  the  state- 
ment from  the  files. 

The  mofion  was  overruled  by  the  Court,  and  a  new  trial  granted, 
and  from  the  order  overruling  the  motion  and  granting  a  new  trial. 
plaintiflFi  below  appealed. 

This  Court  has  always  held,  that  statutes  fixing  the  time  for  filing 
papers  in  a  cause  are  merely  directory,  and  that  the  Court  has  it  al- 
ways in  its  power,  in  the  exercise  of  a  proper  discretion,  to  extend  the 
time  fixed  by  law,  whenever  the  ends  of  justice  would  seem  to  demand 
such  an  extension. 

It  does  not  appear  that  the  Court  has  abused  its  discretion  in  grant- 
ing the  new  trial  in  the  cause.  The  order  of  the  Court,  overruling 
the  motion  to  strike  the  statement  from  the  files,  and  granting  a  new 
trial,  is  affirmed,  with  costs,  and  the  cause  remanded  to  the  Court 
below. 
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John  Andenon,  App«lUnt,  v.  A.  W.  Potter,  Respondent. 


ST.  GEORGE  SCARLETT,   AppeHant,  t?.  B.  L.  LAMARQUE 

and  others,  Respondents. 

Where  a  party  of  four  or  five  men  enter  a  building  oconpicd  bj  another  in  the 
night  time,  during  the  hours  of  sleep,  and  take  possession,  and  avow  their 
intention  to  keep  possession,  and  actually  do  keep  possession,  it  is  sufficient 
evidence  of  force  to  maintain  the  action  of  forcible  entry  and  detainer. 

Appeal  from  the  County  Court  of  Nevada  County. 

Alexander  Anderson  for  Appellant. 

Dibble  4*  Thayer  fpr  Respondents. 

Hetdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 

Where  a  party  of  four  or  five  men  enter  a  building  occupied  by  ano- 
ther, in  the  night  time,  during  the  hours  of  sleep,  and  take  possession, 
and  avow  the  intention  to  keep  possession,  and  actually  do  keep  pos- 
session, it  is  sufficient  evidence  of  force  to  maintain  the  action  of  forci- 
ble entry  and  detainer. 

The  judgment  is  reversed,  and  the  cause  remanded. 


5b    63 
114    466 


JOHN  ANDERSON,  Appellant, v.  A.W.POTTER,  Respondent. 

That  section  of  the  statute  which  provides,  that  any  other  of  the  next  of  kin  who 
would  be  entitled  to  share  in  the  distribution  of  the  estate  shall  be  entitled  to 
administer,  must  be  construed  to  mean  the  next  of  kin  capable  of  inheriting, 
or  who  would  be  entitled  to  distribution  if  there  be  no  nearer  kindred. 

Appeal  from  the  Probate  Court  of  Nevada  County. 

Alexander  Anderson  for  Appellant. 

Tioeed  Sf  Searles  for  Respondent. 

No  briefs  on  file. 
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JamM  MorritoQ.  Appellant,  v.  Marj  RoMignol,  Renpondent. 


Heydenfeldt,  Jm  delivered  the  opiniou  of  the  Court.  Murray,  C.  J., 
concurred. 

Under  the  statute  regulnt  ing  estates  of  deceased  persons,  the  seventh 
classification  of  persons  entiiied  to  administer,  comprising  "  any  other  of 
the  next  of  kin  who  would  be  entitled  to  share  in  the  distribution  of 
the  estate,"  *must  be  construed  to  mean  the  next  of  kin  capable  of 
inheriting,  or  who  would  be  entitled  to  distribution  if  there  were  no 
nearer  kindred. 

The  decree  of  the  Probate  Court  is  reversed,  and  the  cause  remanded. 


JAMES  MORRISOX,  Appellant,  v.  MARY  ROSSIGXOL.  Re- 

gpondent. 

A  covenant  for  a  lease  to  be  renewed  indefinitely  at  (he  option  of  the  lessee,  is  in 
effect  the  creation  ol  a  perpetuity,  and  is  against  the  policy  of  the  law. 

Where  a  clause  of  renewal  in  a  lease  discloses  no  certain  basis  for  the  ascertain- 
ment of  the  rent  to  be  paid,  such  clause  will  he  held  void  for  uncertainty. 

A  Court  of  Equity  is  always  chary  of  its  power  to  decree  a  specific  performance* 
and  will  withhold  the  exercise  of  its  jiiriFdiction  in  this  respect,  unlc.'^s  there  is 
such  a  degree  of  certainty  in  the  terms  of  the  coutiact  as  will  enable  it  at  one 
view  to  do  complete  equity. 

Appeai.  from  the  District  Court  of  the  Twelfth  Judicial  District,  San 
Francisco  County. 

Bill  for  a  specific  performance.  Action  tried  by  the  Court  below  on 
an  agreed  statement  of  facts.  The  points  in  controversy  are  found 
distinctly  stated  in  the  opinion  of  the  Court. 

Ctockett  4*  Page  for  Appellant. 

1.  The  clause  for  renewal  is  void,  inasmuch  as  it  goes  to  create  a 
perpetuity.     Stat.,  1851,  p.  169. 

2.  It  is  void  for  uncertainty.  The  rent  for  the  new  term  is  not 
fixed  in  the  lease,  and  therefore  it  is  not  technically  a  covenant  for  the 
renewal  of  the  old  lease;  but  a  covenant  for  a  new  lease  for  each  suc- 
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James  Morrimn,  Appellaot,  v.  Harj  Rocsignol,  Ref pondent. 

cessive  year  in  perpetuity.  The  rent  to  be  paid  is  not  fixed  by  the 
lease,  nor  is  there  any  certain  standard  by  which  it  can  be  ascertained. 
Taylor's  Landlord  and  Tenant,  §§  333,  334,  335.  Whitlock  v.  Duf- 
field,  1  Hoff.  Ch.,  110. 

3.  Courts  of  Equity  will  not  decree  a  specific  performance  of  every 
covenant,  regardless  of  its  character.  Tay.  Land,  and  Tenant,  §  338. 
St.  John  V.  Benedict,  6  Johns.  Ch.,  111.  Seymour  v.  Delancey,  6  lb., 
222.  3  Cowen,  455.  lb.,  505.  3  Harris  &  McH.,  326.  2  Story's 
Eq.,  §§  742,  769,  750,  717.  Colson  v.  Thompson,  2  Wheat.,  336. 
Harnett  v  Fielding,  2  Sch.  &  Lefr.,  552. 

Sidney  V.  Smith  If  Chas.  H,  S.  Williams  for  Respondent. 

1.  A  lease  is  never  decreed  void  for  uncertainty,  except  where  the 
Court  is  unable  to  carry  out  the  intention  of  the  parties,  or  where  the 
iotentions  cannot  be  ascertained  from  the  lease.  1  Hoff.,  Ch.  110. 
Abeel  v.  Radcliff,  13  Johns.,  291. 

2.  Where  the  amount  of  rent  is  not  specified,  but  can  be  ascer- 
tained from  the  provisions  of  the  case,  the  same  is  always  upheld. 
Foets  V.  Huntley,  7  Wend.,  214.    Weaver  v.  Wood.  9  Barr.,  220. 

3.  The  covenant  for  renewal  does  not  tend  to  create  a  perpetuity. 
Stat.  1851,  p.  169. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Mdrray,  C.  J., 
concurred. 

A  covenant  for  a  lease  to  be  renewed  indefinitely  at  the  option  of 
the  lessee,  is,  in  effect,  the  creation  of  a  perpetuity;  it  puts  it  in  the 
power  of  one  party  to  renew  for  ever,  and  is  therefore  against  the 
policy  of  the  law. 

Another  and  substantial  objection  to  the  enforcement  of  the  clause 
of  renewal  in  the  lease  disclosed  by  the  record,  consists  in  the  want  of 
any  certain  basis  for  the  ascertainment  of  the  rent  to  be  paid.  It  says 
the  rent  shall  be  stipulated  according  to  the  value  of  the  property. 
But  who  is  to  fix  the  value  of  the  property  ?  Certainly  each  party 
would  have  the  right  to  do  it  for  himself,  in  the  absence  of  any  other 
stipulation.  I  know  of  no  rule  of  law  which  can  compel  a  party  to 
change  his  estimate  of  the  value  of  his  property,  when  by  contract  he 
has  the  right  to  determine  it  for  himsslf.  A  Court  of  Ecjhity  is  always 
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TlM  People  ard.Qt.  Kohler,  BeipondenU,  v.  J.  G.  Hays,  Ute  Sheriff  8ftn  fnocf  eeo  Go  .,AppeUftat. 

chary  of  ita  power  to  decree  specific  performance,  and  will  withhold 
the  exercise  of  its  jurisdiction  in  that  respect,  unless  there  is  such  a 
degree  of  certainty  in  the  terms  of  the  contract  as  will  enable  it  at  one 
view  to  do  complete  equity.  The  maxim  id  certum  est  quod  cerium 
reddi  potest,  is  here  improperly  invoked;  for,  governed  by  the  language 
of  the  lease,  there  is  no  test  by  which  certainty  con  be  attained. 
Tlie  judgment  is  reversed,  and  the  cause  remanded. 


THE  PEOPLE  ex,  rel,  GEORGE  F.  KOHLER,  Respondents,  r. 
JOHN  C.  HAYS,  late  Sheriff  of  San  Francisco  County,  Ap- 
pellant. 

A  purchaser  at  a  Sheriff's  sale,  acquires  no  right  whatever  a^ioBt  the  Sheriff 
for  property  Bold^  ualeBS  at  the  time  of  the  sale  he  pays  (i*wii  ia  ca^  the  whole 
of  the  pui'chase  moucy. 

Appeal  from  the  Superior  Court  of  San  Francisco. 

Mandamus  to  compel  the  appellant  to  execute  certain  deeds  to  prop- 
erty alleged  to  have  been  purchased  by  the  respondent  at  sheriff's 
sale.  The  case  was  tried  without  a  jury  ;  and  upon  the  proofs  sub- 
mitted, the  Court  granted  the  writ.  The  facts  appear  in  the  opinion 
of  the  Court. 

Crockett  (J-  Page^  for  Appellant. 

1.  A  mandamus  will  not  lie  in  this  case  ;  the  plaintiff  having  an 
adequate  remedy  at  law.  People  v,  Lawrence,  6  Hill,  244.  Ex 
parte  Lynch,  2  lb.,  45.  People  v,  Stevens,  5  lb.,  616.  Ex  parte 
Firemen's  Ins.  Co.,  6  lb.,  243.  If  mandamus  will  lie  in  such  a  case,  it 
stands  on  the  same  footing  with  a  bill  in  equity  for  a  specific  perform - 
auce.  When  Courts  will  refuse  the  latter,  see  2  Story's  Eq„  §  742, 
750,  769,  771,  775-6.  The  issuing  of  the  writ  i.s  a  matter  resting  in 
the  discretion  of  the  Court.  6  Bac.  Ab.  Tit.  Mandamus.  1  Cow., 
502.  4  Hill,  581.  2  Burriirs  Prac.  Tit.  Mand.  and  is  never  done 
where  injustice  or  hardship  will  ensue. 
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Tli«  Peoplt  ex  rel.  G.  F.  Kohler,  RMpondenta,  o.  J.  0.  Hays,  Ute  Sheriff  San  Fr&nolioo  Go  Appellant, 

2.  The  plaintiff's  cause  of  action  is  barred  bj  the  statute  of  limi- 
tations. 

8.  The  sale  being  for  cash,  it  was  not  the  duty  of  the  sheriff  to 
tender  a  deed  and  demand  the  purchase  money.  He  had  a  right  to 
disregard  the  bid  if  the  cash  was  not  paid  immediately,  or  at  least 
within  a  reasonable  time. 

4.  The  sale  was  void  under  the  statute  of  frauds,  for  want  of  a 
sufficient  memorandum  in  writing,  made  at  tlie  lime  of  the  sale.  In 
sales  at  auction,  the  memorandum  must  be  made  eo  instanti.  1  Duer 
R.,  131.     Chapman  v.  Harwood,  8  Blackf.  82. 

Brown^  Pratt  if  Tracy,  for  Respondents. 

1.  Mandamus  was  the  proper  remedy.  Rex  v.  Hoy,  1  Wm.  Black., 
610.  Rex  V,  Turkey,  2  Burr,  1000.  Rex  r.  The  Borough  of  Med- 
hurst.  1  Wilson,  283.  1  Cow.,  512.  The  People  r.  Mayor  of  N.  Y., 
10  Wend.,  395.    The  People  v.  Hoskins,  7  lb.,  463. 

2.  The  statute  of  limitations  does  not  apply  to  a  case  like  the 
present.  In  no  event  could  a  suit  have  been  brought  until  tender  and 
demand.  Little  v.  Blunt,  9  Pick.  490.  14  Mass.,  425.  Judah  v, 
Blackf,  324.  Wright  v.  Hamilton,  2  Bailey,  51,  9  N.  H.  259.  3 
English,  429.    Baxter  v.  Gay,  14  Conn.,  119. 

3.  The  payment  of  part  of  the  purchase  money  was  a  part  per- 
formance of  the  contract.  The  delivery  of  the  deed  and  the  payment 
of  the  balance  were  concurrent  acts,  and  neither  party  could  have 
brought  suit  without  showing  that  he  was  ready  and  willing  to  per- 
form his  part  of  the  contract.  Ch.  on  Cont.,  633.  5  B.  &  Adol., 
154.  2  Pick.,  175.  Hunt  t?.  Livermore,  5  lb.,  395.  22  lb.,  485. 
The  sheriff  could  not  rescind  the  contract  without  placing  the  respond- 
ent in  the  same  situation  as  he  was  at  first.    Ch.  on  Cont.,  637. 

4.  Before  the  sheriff  could  have  recovered  the  purchase  money,  he 
roost  have  tendered  a  deed  and  made  a  demand.  2  S.  &  R,  425.  5 
lb.,  223.  Lumpkin  v,  Crawford,  8  Ala.,  153;  and  before  the  sheriff 
coold  have  made  return  that  the  property  was  unsold,  he  must  have 
made  a  demand.  See  Haldship  Case,  2  Penn.  R.,  16.  The  time  that 
has  elapsed  is  no  objection.     4  Ham.,  45.    3  Cow.  89. 

Bryan  J.,  and  Heydexfkldt,  J ,  delivered  separate  opinions. 
Bryan,  J. — In  this  cause,  the  respondent  having,  in  the  summer  or 
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The  People  ex  rtL  O.  F.  Koliler,  Bef>poDd«ntf^  r.  J.  C.  Haj  8,late  Sheriff  San  Fraocleco  Co.  Appellant. 
\ . 

fall  of  1851,  bid  off  at  sberjff  ^s  sale  a  number  of  lots,  said  to  have  be- 
longed to  the  City  of  San  Francisco,  under  a  judgment  entered  in  the 
Superior  Court  in  favor  of  Peter  Smith,  against  the  City  of  San  Fran- 
cisco, and  having  paid  a  small  portion  of  the  purchase  money,  the  res- 
pondent waits  until  the  expiration  of  nearly  two  years,  and  after  most 
of  the  property  had  been  re-sold  by  the  sheriff,  and  then  comes  for- 
ward and  tenders  the  balance  due  upon  his  bids,  and  demands  a  deed 
for  the  property.  The  respondent  also  adds,  that  he  was  always  ready 
to  pay  the  balance  due,  when  the  deed  was  made  out  by  the  sheriff 
and  tendered  to  him,  and  that  he  never  refused  to  pay  the  balance 
due. 

A  sheriff,  by  our  laws,  in  selling  property  under  execution,  is  not 
bound  to  receive  any  bid,  except  for  cash  on  the  whole  amount  of  the 
sale  ;  and  having  received  a  bid  with  but  a  portion  of  the  purchase 
money  paid  at  the  time,  he  may  disregard  the  bid,  and  offer  the  prop- 
erty again  for  sale,  if  the  balance  of  the  purchase  money  is  not  paid 
before  the  return  day  of  the  execution.  A  sheriff  is  not  bound  to  de- 
mand the  purchase  money  before  setting  aside  the  bid,  but  the  delay 
of  the  purchaser  until  the  return  day  of  the  execution  to  .pay  the  bal- 
ance due,  will  be  construed  into  a  refusal  on  his  part  to  pay  the  amount 
of  his  bid  upon  the  property. 

In  this  cause,  the  respondent  delays  until  a  portion  of  the  property 
is  sold  to  other  parties,  and  delays  until  the  expiration  of  nearly  two 
years,  before  he  manifests  any  intention  to  pay  the  balance  and  rely 
upon  bis  bid  for  the  property.  He  has  by  his  own  neglect  lost  all 
right  which  he  might  have  had  in  the  premises. 

It  would  be  a  most  flagrant  violation  of  the  principles  of  justice  to 
allow  a  party  thus  long  to  sleep  upon  his  rights,  and  when  the  proper- 
ty bid  off  has  become  valuable  to  bring  forward  his  stale  claim,  to  the 
injury  of  innocent  parties  in  possession  of  the  property. 

The  judgment  below  must  be  reversed,  with  costs. 

Heydenfeldt,  J. — I  concur,  upon  the  ground  that  a  purchaser  at 
sheriff's  sale,  acquires  no  rights  whatever  against  the  sheriff  for  prop- 
erty sold,  unless  at  the  time  of  the  sale  he  has  paid  down  in  cash,  the 
whole  of  the  purchase  money. 
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The  People  of  the  SsUte  of  OalUornia,  ReBpoodenU,  v.  Plmnmer  W.  Thurston,  AppelUnt. 


THE  PEOPLE  OF  THE  STATE  OP  CALIFORNIA,  Respond- 
ents,  r.  PLUMMER  W.  THURSTON,  Appellant. 

An  iodictment  found  by  a  Grand  Jury  composed  of  twenty-four  persons,  is  worth- 
less, and  all  proceedings  based  upon  it  are  void. 

Appeal  from  the  Court  of  Sessions  of  Yuba  County. 
This  was  a  case  brought  up  for  review  by  writ  of  error.    The 
opinion  of  the  Court  contains  the  material  facts. 

G.  N,  Staezey,  for  Appellant. 

Cited  Black.  Com.,  B.  IV.,  p.  302.  Arch.  Crim.  Prac,  1 61.  Whar- 
tou's  Crim.  L.  169.     2  Mass  ,  U9.     9  lb.,  109  and  note. 

The  Attorney  General,  for  Respondents. 

McRRAY,  C.  J.,  delivered  the  opinion  of  the  Court.  Bryan,  J.,  con- 
curred. 

The  appellant  was  indicted  by  a  Grand  Jury,  composed  of  twenty- 
four  persons.  This  was  erroneous.  The  statute  provides  that  twenty- 
four  shall  be  summoned,  but  limits  the  number  of  those  competent  to 
act  to  twenty-three. 

This  was  the  rule  at  common  law  ;  twenty-three  only  being  taken 
of  the  twenty-four  summoned,  so  that  twelve  might  constitute  a  ma- 
jority.    Sec.  4th,  Blackstone,  sec.  302. 

If  more  than  twenty-three  persons  can  hold  an  inquest  of  the  County, 
there  would  be  no  limit  to  the  number,  and  a  party  might  be  in- 
dicted by  less  than  a  majority  of  the  Jury,  our  statute  having  provided 
that  twelve  Grand  Jurors  may  present  an  indictment.  It  is  said  that 
this  objection  comes  too  late,  and  ought  to  have  been  taken  advantage 
of  before  the  trial. 

It  does  not  appear  upon  the  face  of  the  indictment,  and  it  is  doubt- 
ful if  it  were  known  to  the  prisoner  ;  even  if  such  was  the  fact,  I  re- 
gard the  indictment  thus  found  by  an  illegally  constituted  body  as 
worthless,  and  all  proceeding  based  upon  it  void. 

Judgment  reversed. 
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T«  O.  HcLer&D,  BMpondent,  v.  Hiram  8h&rtser,  Appdll&nt. 


T.  G.  McLERAN,  Respomlent,  v.  HIRAM  SHARTZER,  Appel- 
lant. 

Where  the  object  of  a  notice  of  appeal  is  accomplished,  it  is  immaterial  whether 
the  notice  is  given  or  not 

Where  both  parties  appear,  no  notice  whatever  is  necessary  to  be  shown. 

Appeal  from  the  Coantj  Goort  of  the  Goontj  of  Santa  Glara. 

The  facts,  as  far  as  pertinent  to  the  issae,  are  in  the  opinion  of  the 
Conrt. 

Wallace  4*  Ryland  for  Appellant. 

1.  The  Court  erred  in  sustaining  the  nmtion  to  dismiss  the  appeal. 
The  notice  given  by  the  defendant  was  a  substantial  one,  and  informed 
the  plaintiff  of  his  rights.     3  Cow.,  379.    Hernandez  v.  Simon,  Cal.  R. 

2.  The  respondent  should  have  made  his  objection  at  the  earliest 
opportunity,  and  not  having  done  this,  the  objection  came  too  late.  17 
Johns.,  63.  6  lb.,  296,  323.  4  Cow.,  557.  6  Blackf.,  278.  1  lb., 
115.  273.  2  lb.,  79.  4  lb.,  49.  1  Scam.,  250.  2  lb.,  264.  3  lb., 
50,  274.     6  Ala.,  607,  611.     3  lb,  43. 

Moore  4*  Campbell  for  Respondent. 
No  brief  on  file. 

Heydenfeldt,  J.,  deliTered  the  opinion  of  the  Court.  Mcrrit,  C.  J.. 
concurred. 

The  case  was  in  the  County  Court  on  appeal.  There,  both  partief 
appeared,  and  argued  a  motion  for  continuance,  which  was  granted. 
At  the  next  term,  the  parties  again  appear,  when  the  respondent  ob- 
jecting that  the  notice  of  appeal  was  insufBcient,  moved  to  dismiss  the 
appeal,  which  was  done. 

It  is  unnecessary  to  decide  whether  the  notice  of  appeal  was  in  con- 
formity with  the  statute.  We  have  often  determined,  that  where  the 
object  of  notice  was  accomplished,  it  is  immaterial  whether  there  was 
notice  or  not.  Where  both  parties  appear,  no  notice  whatever  is  ne- 
cessary to  be  shown. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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JamM  M.  BMingn,  Respondent,  r.  Joseph  Roadboase,  Appellant. 


JAMES  M.  BILLINGS,  Respondant,  v,  JOSEPH  ROADHOUSE, 

AppellfiDt. 

The  oroif^eion  of  the  words  **to  pay  to/'  will  not  inyalidate  the  obligation  of  an 
appeal  bond. 

Even  were  this  not  the  case,  where  f-uch  an  omission  occurs  leave  should  be  granted 
to  file  a  good  bond. 

Appeal  from  the  Coonty  Court  of  Santa  Cruz  County. 

The  ease  was  an  appeal  from  a  Justice's  Conrt.  The  words  "  to  pay 
to''  were  omitted  in  the  undertaking.  The  Court  declared  the  omission 
fatal,  and  dismissed  the  appeal.    Defendant  appealed  to  this  Court. 

D.  S,  Gregory  for  Appellant. 

1.  The  bond  is  good  under  the  statute  regulating  appeals.  Prae. 
Act,  §  628.    Amed.  of  1850,  §  20.  Ch.  on  Cont.,  77. 

2.  A  mere  clerical  omission  should  not  iuTalidate  it.    Pr.  Act,  §  71. 

3.  The  Conrt  should  have  given  the  defendant  an  opportunity  of 
filing  a  new  bond,  if  this  was  defectiye. 

J,  H.  Watson  and  R,  F.  Peckkam,  for  Respondent. 
No  brief  on  file. 

Hkydenfbldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 

The  County  Court  dismissed  the  appeal  on  the  ground  that  the  ap- 
peal bond  was  defective.  The  defect  pointed  out  is  so  trifling,  that 
the  obligation  of  the  bond  would  not  be  affected  by  it.  Even  if  it 
were  otherwise,  the  Court  should  have  given  the  party  leave  to  file  a 
good  bond. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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The  Ptople  of  the  State  of  Califomfa,  lUffpondonts,  r  ErneRt  Kohler,  Appellant. 


THE  PEOPLE  OP  THE  STATE  OF  CALIFORNIA,  Respond- 
ents, V.  ERNEST  KOHLER,  Appellant. 

In  cases  of  felony,  the  prisoner  innFt  be  present  during  the  whole  of  his  trial,  and 
where  depositions  are  read  to  a  jury  during  his_absence,  a  new  trial  will  be 
ordered. 

The  reading  of  evidence  taken  by  deposition,  although  done  after  the  jury  have 
retired,  is  as  much  a  part  uf  the  trial  as  any  other. 

In  favor  of  life,  the  strictest  rule  which  has  any  sound  reason  to  sustain  it,  will 
not  be  relaxed. 

Appeal  from  the  Tenth  Judicial  District,  Nevada  County. 
The  prisoner  was  tried  and  found  guiltj  of  murder.    The  facts  per- 
tinent to  the  issue  are  contained  in  the  opinion  of  the  Court. 

Rowe  if  Dunn  for  Appellant. 

The  Attorney  General  for  the  People. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Bryan,  J., 
concurred. 

The  bill  of  exceptions  shows  that  after  the  jrtry  retired,  they  returned 
and  asked  to  hear  read  two  depositions  of  witnesses  of  the  defendant. 
The  depositions  were  read  to  them,  and  this  was  done  during  the  ab- 
sence of  the  prisoner.  The  rule  is  familiar  that  the  prisoner,  in  a  case 
of  felony,  must  be  present  during  the  whole  of  his  trial;  and  reading 
evidence  taken  by  deposition,  although  it  was  done  after  the  jury  had 
retired,  is  a  part  of  the  trial  as  much  as  any  other.  In  favor  of  life, 
the  strictest  rule  which  has  any  sound  reason  to  sustain  it,  will  not  be 
relaxed. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 
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Abel  Guj,  and  othen.  Rerpondenti  v.  L  Ueimaoce,  au'l  otl  ers",  Apix'llniitH 


ABEL  GUY,  and  others.  Respondents,  v.  L.  HERMAXCE,  and 
others,  Appellants. 

The  right  of  the  State  to  lauds  nnder  water,  where  the  tide  ebbs  and  flows,  is 
fouuded  upon  her  sovereign  control  over  the  easement,  or  right  of  navigation. 

Whi-re  this  casemont  is  doslroyed.  the  right  of  the  State  ceases,  except  to  prose- 
cute for  perprestare,  and  have  the  easement  restored. 

The  Legislature  cannot  exercise  judicial  functions. 

That  portion  of  an  Act  proscribinsr  that  no  injunction  shall  Iwi  issii'^d  against  the 
CommiKsioners,  appointed  for  the  sale  of  the  JState  interest  within  the  water 
line,  is  invalid. 

The  right  of  a  party  to  have  his  title  to  land  protected  from  a  sale  which  may 
create  a  cloud  upon  it,  upheld. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  an  appeal  from  an  order  granting  an  injunction  restraioing 
the  defendants  from  selling  certain  property  in  the  City  of  San  Fran- 
cisco. On  the  18th  day  of  Alay,  1853,  the  Legislature  of  California 
passed  an  Act  entitled,  "  An  act  to  provide  for  the  sale  of  the  interest 
of  the  State  of  California,  in  the  property  within  the  water  line  front 
of  the  City  of  San  Francisco."  The  defendants,  in  pursuance  with  the 
term9  of  the  Act,  were  duly  appointed  Commissioners,  to  examine  into, 
and  make  sale  of  such  interest ;  and  as  such,  advertised  the  property 
of  the  plaintififs  for  sale,  in  order  to  satisfy  whatever  interest  the  State 
of  California  might  have  therein. 

The  case  was  submitted  to  a  referee  to  report  upon  the  facts  ;  who 
foond  that,  at  one  time  the  land  in  dispute  Vas  for  the  most  part  be- 
low high  water  mark;  but  before  the  State  of  California  was  admitted 
into  the  Union,  the  same  had  been  wholly  reclaimed,  and  was  covered 
with  buildings,  and  a  part  used  as  public  highways.  That  the  title 
of  the  plaintiffs  was  derived  from  grants  issued  by  Francisco  Guer- 
rero, and  F.  M.  Leavenworth,  Alcaldes  of  San  Francisco,  and  that 
they  were  in  possession  of,  and  entitled  to  the  premises.  Upon  this 
state  of  facts,  the  Court  granted  a  perpetual  injunction,  as  aforesaid. 
10 
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Ab«l  Qny.  and  oth«rs,  ReKpondeDti,  «.  L.  HermaDCt,  and  others,  AppellanU. 

•  George  C.  Bates,  for  Appellants. 

.  1.  The  Court  had  no  jurisdiction  to  grant  an  injunction,  or  to  in- 
terfere with  the  acts  of  the  Commissioners,  it  being  expressly  forbid- 
den by  statute,  and  the  judgment  rendered  is  null  and  void.  See 
Comp.  Laws,  p.  771,  §  14.  7  Johns.  Ch.  314.  13  Term ,  175.  2 
Hill,  159. 

2.  The  judgment  rendered  upon  the  report  of  the  referee  was  erro- 
neous, because  the  property  was  reclaimed  by  the  plaintiffs  without 
authority  of  law.  Even  admitting  the  report  to  be  correct,  the  land 
belonged  to  the  State,  and  not  to  the  plaintiffs.  15  Howard,  426. 
13  lb.,  26.     3  lb.,  212.     9  lb.,  477.     16  Peters.,  3G7. 

Crockett  and  Page,  for  Respondents. 

1.  The  Legislature,  in  prescribing  that  no  injunction  should  issue 
against  the  Commissioners,  exceeded  its  authority.  It  cannot  ex- 
ercise judicial  functions.  The  Governor  v.  Porter,  5  Humph,  165. 
Ogden  V,  Blackledge,  2  Cranch,  272.  Ashley's  case,  4  Pick.  23. 
The  Legislature  cannot  grant  an  appeal,  review,  or  new  trial,  in  a  case 
already  decided.  Lewis  v,  Webb,  2  Greenl.,  326.  Durham  v.  Lew- 
iston,  4  lb.,  140.     1  N.  H.,  199.     2  Chipman,  77.     1  Aiken,  314. 

2.  The  land  in  question  having  been  reclaimed  before  the  State  of 
California  was  admitted  into  the  Union,  no  title  whatever  can  vest  in 
the  State.  The  authorities  cited  by  the  appellants  sustain  this  pro- 
position. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

1.  The  right  of  the  State  to  lands  under  water  where  the  tide  ebbs 
and  flows,  is  founded  upon  her  sovereign  control  over  the  easement,  or 
right  of  navigation.  Where,  therefore,  the  easement  is  destroyed,  the 
right  of  the  State  ceases,  ^cept  to  prosecute  for  perpresture,  and  have 
the  easement  restored. 

2.  The  Legislature  cannot  exercise  judicial  functions,  and  therefore 
cannot  except  one  case,  or  one  party,  from  the  operation  of  a  general 
rale  of  law,  either  as  to  right  or  remedy.  That  portion  therefore  of 
the  Act  of  May,  1853,  entitled,  ''  An  Act  to  provide  for  the  sale  of 
the  interest  of  the  State  of  California  in  the  property  within  the  water 
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John  Cojle.  and  others.  Appellants,  o.  AUx.  Baldwin,  and  othenh  Respondents. 

liue/'  &c.,  which  prescribes  that  no  injanctioQ  shall  be  issued  agaiost 
the  Commissioners  is  invalid. 

3.  The  right  of  a  party  to  have  his  title  to  land  protected  from  a 
fiale  wliich  might  create  a  cload  upon  it,  was  upheld  by  this  Court  in 
the  cases  of  Smith  v,  Morse,  2  Cal.  524.    Shattuck  v.  Carson,  2  Cal.  588 

Judgment  affirmed. 


JOHN  COYLE,  and  others,  Appellants,  r.  ALEX.  BALDWIN^ 
and  others,  Respondents. 

Where  a  caasc  is  heard  on  appeal  in  a  County  Court,  for  the  purpose  of  trying 
the  Bame  cfe  novo^  it  is  the  duty  of  the  Court  to  proceed  with  the  trial  on  the 
merits  of  the  case. 

A  judgement  of  dismissal,  therefore,  upon  the  ground  that  it  did  not  appear  that 
the  defendants  had  notice  of  the  trial  in  the  Court  below,  is  erroneous,  and 
will  be  set  aside. 

Appeal  from  the  County  Court  of  Placer  County. 
The  facts  appear  in  the  opinion  of  the  Court. 

yJames  Churdiman^  for  Appellants. 

Hale  Sf  Ryerson,  for  Respondents. 

No  briefs  on  file. 

H^DENFELDT,  J.,  delivered  the  opinion  of  the  Court.  Murbav,  C. 
J.,  concurred. 

The  County  Court  reversed  the  judgment  of  the  Justice  of  the  Peace, 
on  motion — upon  the  ground  that  it  did  not  appear  that  the  defend- 
ants had  notice  of  the  trial. 

This  was  erroneous  ;  the  parties  were  in  the  County  Court  on  ap- 
peal, for  the  purpose  of  trying  the  ease  de  novo,  and  it  was  the  duty 
of  the  Court  to  proceed  with  the  trial  on  the  merits  of  the  case. 

The  judgment  of  dismissal  it  reversed,  and  the  cause  remanded  for 
trial  in  the  County  Cjurt. 
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W.  W.CbipmftDandO  Aui^hinbaugh.  App«>lao  n.  v.  M.C  Brigf  •  aodJ.  McGowan,  Recpond«nt«« 


WM.  W.  CniPMAN  and  GIDEON  ArOHINBArGH,  Appel- 
lants, t7.  MARTIN  C.  BRIGGS  and  JAMES  McGOWAN,  Re- 
spondents. 

Wherp  a  tract  of  land  sold  tor  a  j^oss  suin — is  dcscribod  by  ppocific  boundaries, 
and  as  containinj^  so  many  acres,  more  or  los— the  vendor  cannot  recover  for 
the  overplus,  if,  in  a  survey  it  be  ascertained  that  more  land  is  contained  in 
the  tract  than  the  precise  amount  named  in  the  deed. 

Appeal  from  the  District  Coort  of  the  Third  Judicial  District,  Ala-* 
meda  County. 

The  following  are  the  facts  as  found  by  the  Court : 
The  action  was  brought  to  compel  the  defendants  to  re-convey  cer- 
tain land  alleged  in  the  complaint  to  have  been  deeded  through  mis- 
take. The  deed  described  the  tract  as  containing  thirteen  and  one- 
half  acres,  more  or  less.  After  the  conveyance,  a  survey  for  the  first 
time  was  made  of  the  property,  and  it  was  found  to  contain  eighteen 
and  one-half  acres.  Prior  to  the  sale,  plaintiffs  at  different  periods 
represented  the  tract  to  contain  from  ten  to  sixteen  acres.  Before  the 
sale,  plaintiffs  had  sold  all  the  adjoining  lands,  leaving  this  strip  un- 
connected with  any  other  tract.  On  the  day  of  making  the  deed,  and 
before  the  same  was  made,  the  defendants  objected  to  completing  the 
purchase  until  the  tract  should  be  surveyed  ;  they  were  assured  by 
Chipman,  one  of  the  plaintiffs,  that  the  tract  contained  at  least  thir- 
teen and  one-half  acres.  The  contract  was,  that  neiiher  party  should 
be  responsible  for  excess  of  land  or  deficiency.  The  land  was  sold  in 
gross,  and  not  by  the  acre,  and  the  exact  quantity  of  land  was  not  an 
essential  element  in  the  bargain.  The  Court  gave  judgment  for  the 
defendants,  and  pluiiiiiffs  appealed 

A,  M.  Crane  Rm\  J,  J3.  Toirm^nid,  for  Appellants. 

The  judgment  of  the  Court  below  was  erroneous,  and  cited  Sutton 
t;.  Dillage,  3  Barb.,  529.  Burr  v.  Feeder,  3  Wend.,  412.  Franklin 
Bank  v.  Raymond,  3  Wend.,  69.  1  Yesey,  317.  3  Bro.  Ch.  C,  454. 
5  Vesey,  595.    (i  lb.,  333.     Rosevelt  v,  Fulton,  1  Con  ,  133.     Ship- 
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pen  V.  Swan,  2  Bibb,  82.     1  Dev.  Eq.  R„  379.    Mowatt  v,  Wright, 

1  Wend.,  355.  Smith  v.  Smith,  4  Bibb,  81.  Young  v.  Craig,  2  Bibb, 
270  ;  20  Wend.,  174.     Champlain  v.  Layton,  18  Wend.,  407. 

Noutre  Sf  Johnson^  for  Respondents. 

1.  The  finding  of  the  Court  below  on  the  facts,  is  conclusive.  Gris- 
wold  V,  Sharp,  2  Cal.,  17.  Brown  v.  Graves,  lb.,  118.  Iiigraham  v, 
Gildermester,  lb.,  483. 

2.  The  finding  is  in  accordance  with  the  law.     4  Kent's  Com.,  466. 

2  Johns.  R.,  37.  Morris  Canal  Co.  v.  Emmet,  9  Paige,  168.  1 
Story's  Eq.  Jurisp.,  §§  146,  149,  150.  Powell  v.  Clark,  5  Mass.,  355, 
Snow  V,  Chapman,  1  Root,  528.  Glen  v.  Glen,  4  S.  &  R.,  488.  1  lb., 
166.  Smith  v,  Evans,  6  Binney,  102.  Tweford  v,  Warecup,  Finch 
310.     2  Freeman,  107. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt, 
J.,  concurred. 

Where  a  tract  of  land  sold  for  a  gross  sum  is  described  by  specific 
boundaries,  and  as  containing  so  many  acres,  more  or  less — the  vendor 
cannot  recover  for  the  overplus,  if  on  a  survey  it  be  ascertained  that 
more  land  is  contained  in  the  tract  than  the  precise  amount  named  in 
the  deed. 

In  this  case  there,  does  not  appear  to  have  been  an  understanding 
for  the  sale  of  any  exact  quantity  of  land. 

.  The  findings  of  fact  by  the  Court  below,  are  conclusive  upon  the 
right  of  the  appellant. 

Judgment  affirmed,  with  costi. 
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BUke  E.  noward  and  others,  AppelUnta,  t*.  M.  M.  IlarmaD.  Respondent. 


BLAKE  E.  HOWARD,  pud  others,  Appellants,  v.  M.  M.  HAR- 
Man,  Respondent. 

An  objection  that  a  County  Court  has  no  jurisdiction  in  cases  on  appeal,  where 
jio  appeal  bond  is  given  as  required  by  the  statute,  should  l)e  made  in  the  Court 
below.    It  is  too  late  to  raise  the  question  here. 

Where  such  an  objection  is  made  within  the  proper  time,  it  is  the  duty  of  the 
presiding  Judpc  to  hear  the  excuse  of  the  party  tailing  to  produce  it,  and  if 
sufficient,  to  allow  him  to  Olc  a  bond. 

Appeal  from  the  County  Court  of  Yuba  County. 

The  facts  of  the  case  appear  in  the  opinion  of  the  Court. 

R.  S,  Mesick  for  Appellants. 

The  County  Court  had  no  jurisdiction  of  the  case. 

1 .  Because  there  was  no  undertaking  on  appeal  filed,  as  is  provided 
by  statute.  See  Comp.  Laws  Cal.,  p.  632,  §  62g.  Const.,  Art.  6,  §  9. 
Latham  v.  Edgertou,  9  Cowen,  228.  Ford  v.  The  Commonwealth,  3 
Dana,  46.  Unless  this  was  complied  with,  the  proceeding  would  be 
coram  nonjudice,  and  void.     1  Cal.,  397. 

2.  This  objection  to  the  jurisdiction  is  properly  taken;  such  an  ob- 
jection can  be  taken  at  any  time  and  at  any  stage  of  the  proceedings. 
Comp.  Laws,  p.  526,  §  45.  Stoughton  v.  Mott,  18  Verm.,  18L  La- 
tham V,  Edgerton,  supra.  Borden  v.  Fitch,  15  Johns.,  14L  Mills  v. 
Martin,  19 lb,  33. 

W.  L.  Willis  for  Respondent. 

There  is  no  statement  or  bill  of  exceptions  which  shows  any  other 
state  of  facts,  except  as  is  set  forth  in  the  judgment  of  the  County 
Court.  It  is  a  well  established  rule,  that  this  Court  will  notdisturb 
a  judgment  of  an  inferior  Court,  unless  the  defects  appear  in  the  record, 
or  are  apparent  from  a  bill  of  exceptions.     1  Cal.,  108.     2  lb.,  99, 145. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J.,. 
concurred. 

The  only  point  raised  on  the  part  of  the  appellants  is,  that  the  County 
Court  had  no  jurisdiction,  because  there  was  do  appeal  bond,  as  re^ 
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quired  by  the  statute,  to  efTect  an  appeal  from  Justices  of  the  Peace  to 
that  Court. 

This  objection  was  not  made  in  the  Court  below,  and  it  comes  here 
too  late.  If  it  had  been  made  in  proper  time  before  the  County  Court, 
it  would  have  been  the  duty  of  the  presidinjir  Judge  to  hear  the  excuse 
of  the  party  failing  to  produce  it,  and  if  sufficient,  to  have  allowed  him 
then  to  have  filed  a  bond. 

Judgment  affirmed. 


EDWARD  W.  TAYLOR,  Respondent,  r.  ANDREW  RANDALL, 

Appellant. 

An  affidavit  to  the  effect  that  an  instrument  has1>een  materially  altered,  without 
ebowlng  in  any  manner*  in  what  the  alteration  coiisiKts,  furnishes  but  fet^blc 
ground  upon  which  to  base  a  motion  to  set  aside  a  judgment. 

An  admission  by  an  attorney  of  record  of  the  correctness  of  an  amount  due,  for 
which  judgment  is  taken,  when  not  done  in  traud  of  the  rights  of  his  client, 
destroys  the  effect  of  a  denial  in  an  answer. 

Appeal  from  the  Superior  Court  of  the  city  of  San  Francisco. 
William  /.  Shaw  for  Appellant. 
Campbell,  Taylor  Sf  Beckh,  for  Respondent. 
No  briefs  are  found  on  file. 

Brtak,  J.,  delivered  the  opinion  of  the  Court.  Hetdenfeldt,  J , 
concurred. 

It  appears  from  the  record  sent  up  in  this  cause,  that  the  defendant 
was  sued  for  the  balance  due  upon  a  promissory  note  made  by  him 
payable  to  C.  S.  Wolfe  or  order,  and  transferred  by  him  to  plaintiff,  for 
the  sam  of  four  thousand  dollars,  the  note  drawing  three  per  cent,  per 
month  interest  after  thirty  days  from  date,  and  that  the  same  was 
dated  August  7,  1853.  The  defendant  in  his  answer,  not  being  under 
oath,   avers  that  the  note  has  been  materiallv  altered  and  mutilated. 
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without  pointing  out  in  what  particular  the  alteration  consists,  and 
also  avers  that  he  has  offsets  as  against  Wolfe  the  payee,  and  that  the 
note  was  transferred,  after  it  became  due,  to  plaintiff.  It  also  appears 
that  William  J.  Shaw,  the  attorney  for  defendant,  endorsed  upon  the 
note  an  admission  that  the  amount  for  which  judgment  was  taken  was 
due  upon  the  note;  judgment  was  accordingly  entered  for  that  amount 
in  the  Court  below. 

The  defendant,  upon  an  aflSdavit  made  by  him  setting  forth  that  he 
was  surprised  in  the  bringing  on  of  the  cause;  upon  the  day  judgment 
was  taken  that  he  was  necessarily  absent  from  the  Court;  and  that  on 
account  of  his  absence,  his  counsel  was  not  enabled  to  defend,  moved 
to  set  aside  the  judgment.  He  also  sets  up  in  bis  affidavit,  that  the 
note  had  been  materially  altered  and  defaced,  but  without  stating  in 
what  the  alteration  consisted.  I  think  that  the  Court  below  very  pro- 
perly refused  to  set  aside  the  judgment. 

An  affidavit  to  the  effect  that  an  instrument  had  been  materially 
altered,  without  showing  in  any  manner  in  what  the  alteration  consists, 
would  furnish  but  feeble  ground  upon  which  to  base  a  motion  to  set 
aside  a  judgment. 

The  admission  of  the  attorney  of  record  of  the  correctness  of  the 
amount  due  for  which  judgment  is  taken,  when  not  done  in  fraud  of  the 
rights  of  his  client,  must  destroy  the  effect  of  the  denial  in  the  answer. 
The  motion  to  set  aside  the  judgment  was  properly  ovehruled. 

Judgment  below  affirmed  with  costs. 
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CUNNINGHAM  &  BRUMMAGIM,  Respondents,  v.  STEPHEN 
D.  HARRIS,  Appellant. 

A  sued  B  for  twenty-two  head  of  cattle  and  two  waffon.«,  and  recovered  a  verlict 
for  twelve  head  and  the  wa^on,  which  was  accepted  by  A,  and  allowed  to  stand. 
C,  who  held  under  B,  was  afterwards  sued  by  A  for  the  remainder  of  the  cattle. 
JMd,  that  if  A  had  commenced  another  suit  against  B.  his  foi  m  »r  recovery 
would  have  been  a  complete  bar  to  the  action,  and  tbTit  if  B  could  plead  th« 
former  recovery  in  bar,  so  could  C,  who  claimed  immediately  Ihrou^^h  B. 

Appeal  froia  the  District  Court  of  the  Tenth  Judicial  District,  Yuba 
County. 
The  facts  fully  appear  in  the  opinion  of  the  Court, 

G.  N.  Swezy  for  Appellant, 

Rowe  4*  Dunn  for  Responldents. 

No  Authorities  were  cited  by  coansel. 

Heydknfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.J., 
concurred. 

The  third  instruction  asked  for  by  the  defendant,  and  refused  by  the 
Court,  is  as  follows: 

"That  if  the  jury  find  that  the  plaintiffs  sued  (for  the  same  cattle 
here  in  controversy)  Bryan  k  Saunders,  in  the  action,  of  which  the 
record  of  this  Court  is  in  proof;  and  that  said  defendant  holds  under 
said  Bryan  &  Saunders,  then  the  judgment  and  record  in  said  cause  is 
a  bar  to  this  action  against  this  defendant,  and  plaintiffs  cannot  re- 
cover." 

This  instruction  ought  to  have  been  given:  It  seems  from  the  record 
that  the  origin  of  the  controversy  was  the  delivery  to  Bryan  &  Saun- 
ders by  the  plaintiffs  of  twenty-two  head  of  cattle  and  two  wagons. 
The  plaintiffs  sued  Bryan  &  Saunders  for  the  cattle,  and  recovered  a 
verdict  for  twelve  head  and  the  wagons,  which  had  been  seized  by  the 
Sheriff,  and  were  already  in  the  plaintiffs'  possession.  This  verdict, 
although  it  was  incomplete,  and  upon  its  face  did  not  determine  the 
issae  in  regard  to  the  remainder  of  the  cattle,  yet  was  allowed  to  stand, 
11 
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and  having  been  accepted  \jy  the  plaintiffs,  raust  be  conclusiTe  of  their 
rights  in  the  whole  subject  matte?  of  the  snit.  Its  legal  effect  is,  that 
the  plaintiffs,  by  yirtoe  of  the  evidence,  are  onlj  entitled  to  twelve 
head  of  cattle  instead  of  twentj-two,  as  against  the  defendants,  Bryau 
&  Saunders.  If,  therefore,  the  plaintiffs  had  commenced  another  action 
against  Bryan  &  Saunders  for  the  remainder  of  the  cattle,  their  former 
recovery  would  have  been  a  complete  bar  to  the  action,  because  contro- 
versies must  be  at  some  time  settled,  and  the  same  matter  in  dispute 
will  not  be  allowed  to  multiply  actions  between  the  same  parties.  It- 
follows,  that  if  Bryan  &  Saunders  could  have  pleaded  the  former  re- 
covery in  bar,  so  can  those  who  claim  immediately  through  them. 
Tlie  judgment  is  reversed,  and  the  cause  remanded. 


JAMES  KING  OF  WM.,  Respondent,  v.  JOHN  B.  UALL  and 
nENRY  T.  HUG  GINS,  Appellants. 

^n  action  may  bo  ))rought  by  one  y»crBon  as:ainst  another,  for  the  purpose  of  tic- 
terminiuff  an  adverse  chiini  which  the  latter  makes  against  the  former  for  mo- 
ney or  property,  upon  an  alleged  obligation. 

lint  tliis  does'  not  dtprive  the  latter  of  hi«  riu'lit  of  aclicm,  otherwise  ti»e  remedies 
of  arrest  and  allachment  A\ould  be  virtually  denied. 

-An  order  of  injunction,  T\herel)y  the  brinj^intr  of  an  action  is  restrained,  will  be 
reverted,  notwithi^tanding  an  injunction  bond  has  been  given. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District , 
San  Francisco  County. 

The  plaintifif  was  a  resident  of  the  County  of  San  Francisco.  The 
defendants  resided  in  the  County  of  San  Joaquin. 

The  bill  prayed  an  injunction  to  restrain  defendants  from  bringing' 
suit  against  the  })laintiff  in  San  Joaquin  County,  alleging  that  the  same 
would  be  accompanied  with  serious  damage,  hardship,  and  cost  to 
plaintiff,  by  reason  of  his  being  compelled  to  conduct  the  suit  at  an  ad- 
ditional expense,  in  a  distant  county. 

The  action  was  brought  under  the  52tth  section  of  the  Practice 
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Act,  which  provides  that  '*  An  action  may  be  brought  by  one  persoa 
Bgainst  another,  for  the  purpose  of  determining  an  adverse  claim  which 
the  latter  makes  against  the  former,  for  money  or  property,  upon  an 
alleged  obligation." 

The  bill  also  prayed  that  the  defendants  be  restrained  from  com*' 
mencing  any  action  against  the  plaintiff,  to  recover  any  sum  or  sums  of 
money  arising  from  the  breach  of  a  certain  contract ;  and  that  they  be 
compelled  to  set  up  in  their  answer,  any  adverse  claim  which  they 
might  have,  and  that  the  same  be  determined  in  this  action. 

The  Court  below  granted  an  injunction,  restraining  the  defendants 
from  commencing  any  action  against  the  plaintiffs,  and  denied  a  mo- 
tion to  dissolve  the  injunction  upon  condition  that  plaintiff  filed  a  bond 
ill  the  sum  of  $20,000,  conditioned  to  pay  to  the  defendants  whatever 
sum  of  money  that  might  finally  be  adjudged  to  them  in  this  cause. 

Defendants  appealed. 

Calhoun  S^  Blandim^,  for  Appellants. 

The  order  of  injunction  from  which  an  appeal  is  taken  in  this  case, 
was  made  **  in  restraint  of  any  action  "  by  the  appellants  ;  whereas, 
the  complaint  and  affidavit  of  the  appellee  allege,  that  loss  and  injury 
would  result,  if  the  action  was  brought  in  Tuolumne  County,  or  in 
some  other  distant  place  from  San  Francisco. 

On  the  one  hand,  the  order  enjoins  all  actions  in  whatsoever  place  ; 
on  the  other,  the  complaint  and  affidavit  phow  the  grounds  of  injunc- 
tion to  be  good  only  as  to  certain  named  places,  and  therefore  insuffi- 
cient and  bad,  as  to  all  other  places. 

The  order  therefore  is  too  general  in  its  application,  and  is  errone- 
ous in  view  of  the  allegations  of  the  complaint  and  affidavit. 

Janes,  Doyle  4*  Barhc}\  and  Jo.  G.  Baldwin,  for  Respondent. 

That  the  injunction  was  properly  granted,  because  the  intention  of 
the  Act  cited,  is  to  bring  a  threatened  claim  to  a  speedy  termination, 
and  that  in  as  simple  and  expeditious  a  manner  as  poSsible. 

The  object  of  the  injunction  here,  was  not  only  to  hasten  suit,  but 
to  prevent  harrassiug  litigation. 

The  tendency  of  modern  decisions  is  in  favor  of  a  free  exercise  of 
the  power  of  injunction  ;  preventive  justice  is  the  best  kind  of  justice  ; 
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and  the  Courts  will  not  suffer  many  suits  where  one  will  do,  nor  per- 
mit a  party  to  be  put  to  expense  or  inconvenience,  when  no  object  can 
be  obtained  by  It. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Mvkray,  C. 
J.,  concurred. 

Tne  riojht  of  the  plaintiff  to  bring  his  action  and  te§t  the  claim  made 
against  him,  is  very  clear  under  the  provision  of  the  Practice  Act. 

But  there  is  nothing  therein  which  con  warrant  the  inference,  that 
defendants  are  to  be  deprived  of  their  right  of  action.  Nor  upon  any 
principle  ought  it  to  be  permitted  ;  for  if  it  was,  the  defendants  would 
be  deprived  of  the  remedies  of  arrest  and  attachment,  either  of  which 
in  a  proper  case,  they  may  resort  to.  It  is  no  answer  to  say  that  an 
injunction  bond  has  been  given.  The  recovery  upon  that  might  possi- 
bly be  very  limited,  and  at  any  rate,  would  put  the  parties  to  the  cost 
and  delay  of  another  action. 

Order  of  injunction  is  reversed,  and  the  injunction  dissolved. 


JOHN  C.  DUELL,  Respondent,  v.  THE  BEAR   RIVER  AND 
AUBURN  MINING  COMPANY,  Appellants. 

A  new  trial  will  not  be  granted  unkss  tho  record  discloses  a  gross  abuse  of  dis- 
cretion. 

The  verdict  of  a  jury  will  not  l>e  reviewed  where  th«  evidence  is  contradictory, 
or  where  the  jury  reluse  to  give  full  credit  to  the  testimony  c»l  witnesses. 

When  an  estoppel  in  pals  \8  set  up  against  a  vendee,  arising  from  the  declarations 
of  his  vendor,  the  pany  setting  it  up  must  show  that  such  dtviurulious  wore 
the  main  iuducemeut  to  their  act  in  obtaining  tber^glt  in  controversy. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  District, 
Placer  County. 

The  facts  freely  appear  in  the  opinion  of  the  Court. 

Crocker  4*  Bobin^nn^  for  Appellants. 
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Edwards  (J*  English^  for  Respondent. 
No  briefs  on  file. 

Bryak,  J.,  delivered  the  opinion  of  the  Court  Heydenfei.dt,  J.r 
concurred. 

This  is  a  cause  in  which  it  appears  from  the  record,  that  the  Bear 
River  Water  Company  having  used  at  various  places  the  water  they 
were  conducting  for  mining  purposes,  discharged  the  same  into  a 
ravine  filled  for  the  greater  part  of  the  year  with  living  water.  It 
appears,  that  two  ditches  had  been  previously  constructed  upon  the 
ravine,  for  the  purpose  of  using  the  natural  water  running  therein,  one 
called  the  *'  Patterson  Ditch,"  and  another  the  *'  Allen  Ditch  " 

It  also  appears,  that  the  Bear  River  Company,  the  defendants,  in 
order  to  be  able  to  take  up  the  water  which  they  discharged  into  the 
ravine,  and  for  other  purposes,  purchased  out  the  right  of  the  "  Alien 
Ditch,"  and  also  constructed  one  called  the  '*  New  Castle  Ditch," 
leading  from  the  same  ravine.  But  previous  to  the  purchase  of  the 
**  Allen  Ditch,"  and  the  construction  of  the  one  called  the  *'  New  Cas- 
tle Ditch,"  the  defendants,  the  Bear  River  Con)pauy,  assert  and  seek 
to  establish  by  the  evidence,  that  the  owner  of  the  *'  Patterson  Ditch" 
stated  to  the  officers  of  the  Bear  River  Company,  that  he  claimed  for 
his  Ditch  but  twenty- four  cubic  inches  of  water;  and  they  claim  that 
Duell,  the  purchaser  of  the  **  Patterson  Ditch,"  is  limited  to  that 
amount  of  water,  being  bound  by  the  statement  of  Patterson,  in  regard 
to  the  Ditch.  It  seems  that  the  jury  found  the  capacity  of  tlie  "  Pat- 
terson Ditch  "  to  be  greater  than  twenty-four  inches,  and  brought  in 
their  verdict  for  the  plaintiff. 

Upon  the  motion  for  a  new  trial,  the  Court  refused  to  disturb  the 
verdict,  and  from  the  decision  upon  that  motion,  the  appeal  is  taken. 

The  points  raised  by  the  appellants  are.  First — That  the  plaintiff  is 
estopped  by  Patterson's  representations,  from  claiming  priority  to  more 
than  twenty-four  inches  of  water,  as  against  defendants.  To  make  the 
doctrine  of  estoppel  apply,  it  was  for  the  defendants  to  sliow,  that  the 
declarations  of  Patterson  were  inducements  to  the  purchase  of  the 
•*  Allen  Ditch,"  by  the  defendants,  and  inducements  to  the  construc- 
tion of  the  "  New  Castle  Ditch,"  and  that  defendants  were  moved  so 
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to  act,  mainly  upon  such  representations.  This  does  not  appear  in  the 
evidence  in  said  cause. 

The  other  points  made  i'l  'he  case,  all  turn  upon  the  sufficiency  of 
the  testimony  given  before  ihc  jury,  and  the  exercise  of  the  discretion 
of  the  Judge  who  tried  the  cause,  in  refusing  to  grant  a  new  trial. 

This  Court  will  not  reverse  an  order  made  by  a  Jftdge  refusing  to 
grant  a  new  trial,  unless  there  has  been  a  gross  abuse  of  his  discretion 
in  the  premises  ;  nor  will  the  Court  review  the  verdict  of  a  jury  where 
the  evidence  is  contradictory,  or  where  the  jury  refuse  to  give  full 
credit  to  the  testimony  of  witnesses.  Tliere  is  sufficient  evidence  sent 
up  in  this  case  upon  which  to  base  the  verdict  of  a  jury. 

The  judgment  of  the  Court  below  is  affirmed,  with  costs. 


EDWARD  J.  RYAX,  Appellant,  v.  RICHARD  M.  JOH:?fSOW, 

Respondent. 

The  Act  to  prevent  extortion  in  office,  does  not  conflict  with  the  Conftitntion. 

The  Act  regnlatinpf  Fees  in  OlTlce,  is  not  an  Act  of  a  p^enoral  nature,  within  the 
meaning  of  the  Constitution.    It  is  entirely  of  a  specific  character. 

Appeal  from  the  Seventh  Judicial  District,  Marin  County. 

Ryan  sued  Johnson,  a  Justice  of  the  Peace,  for  extorting  illegal 
fees  in  his  official  capacity.  The  defendant  demurred  to  the  jurisdic- 
tion of  the  Court,  and  to  the  complaint  generally.  The  Court  sus- 
tained the  demurrer,  and  dismissed  the  complaint. 

Plaintiff  appealed. 

W.  Skidynore,  for  Appellant. 

That  the  judgment  of  the  Court  below  should  be  rercrscd,  it  being 
contrary  to  law. 

Hanson  Sf  Haralson,  for  Respondent. 

1.     The  Act  of  March,  14  th,  1853— Comp.  L.  Cal.,  214— in  reU- 
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tion  to  extortion  in  office,  is  unconstitutional,  because  it  deprives  the 
defendant  the  right  of  trial  by  jury.  See  Const.  Art.  1,  §  3  ;  Decla- 
ration of  Rights. 

2.  The  Legislature  exceeded  its  authority  in  passing  different  Fee 
bills  for  separate  counties.  See  Const.,  Art.  1,  §  11;  Declaration  of 
Rights. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

The  Act  to  prevent  extortion  in  office,  Cod.  Laws,  214,  is  not  liable  to 
objection  on  the  ground  of  any  conflict  with  the  Constitution.  The 
defendant  may,  by  virtue  of  the  last  section  of  the  A*ct,  have  a  jury  trial 
as  well  in  that,  as  in  any  other  action. 

Nor  is  the  respondent's  objection  well  founded  fo  the  Act  regulating 
Fees  in  Office.  It  is  not  an  Act  of  a  general  nature,  within  the  mean- 
ing of  the  Constitution — it  is  entirely  of  a  specific  character. 

The  demurrer  ought  to  have  been  overruled. 

Judgment  reversed,  and  cause  remanded. 


MARK  L.  POTTER,  Respondent,  v.  JAMES  KNOWLES,  Appel- 
lant. 

Where  two  parties  rely  upon  possession  solely,  as  proof  of  title,  the  presumption 
of  ownership  is  in  favor  of  the  first  possessor. 

Proof  of  possession,  however  short,  will  entitle  a  claimant  to  recover,  unless  the 
defendant  can  account  for  such  possession,  or  show  a  prior  possession  or  title 
in  himself,  or  a  third  person. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  action  was  ejectment  for  a  lot  in  San  Francisco.  The  case 
bein^  tried  by  the  Court  without  a  jury,  the  Court  found  the  following 
facts  : 

That  the  plaintiff  in  the  year  1853,  was  the  lawful  owner  of  the 
premises  in  dispute  ;  that  his  Attorney  permitted  one  Angus  McDoa- 
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nell  to  enter  upon  the  premises,  for  the  purpose  of  g^rading  and  haul- 
ing stone  from  the  same.  That  subsequently,  McDonnell,  without  au- 
thority conveyed,  by  deed,  the  premises  to  one  Taylor,  who  afterwards 
conveyed  the  undivided  half  thereof  to  the  defendant.  The  Court  upon 
this  state  of  facts,  gave  judgment  for  plaiutiflf.  The  defendant  moved 
for  a  new  trial,  on  the  aflidavits  of  McDonnell  and  his  partner,  tending 
to  impeach  plaintiff  ^s  title.  The  Court  overruled  the  motion,  and  de- 
fendant appealed. 

Howard  Sr  Pcrlcij,  for  Appellant. 

That  the  plaintiff  having  declared  on  a  full  legal  title,  he  should 
have  offered  iu  evidence  a  grant  from  the  sovereign  of  the  soil ;  aud 
that  the  new  trial  should  have  been  granted. 

WillSy  ITaight  ^  Gary,  for  Respondent. 

1.  A  new  trial  is  never  granted  to  let  iu  testimony  tending  to  im- 
peach the  credit  of  a  witness.  The  testimony  must  relate  to  some  new 
fact,  upon  wljich  evidence  was  not  given  at  the  trial.  Harrington  v. 
Bigelow,  2  Denio,  109.  People  v.  Sup.  Court  of  N.  Y.,  10  Wend., 
293. 

2.  The  evidence  was  sufficieut  to  justify  the  finding. 

Heydexfei.dt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J  ,  concurred. 

When  McDonnell  the  grantor  of  the  defendant,  went  into  possession 
by  license  or  permission  of  the  plaintiff's  agent,  his  possession  became 
that  of  the  plaintiff — and  upon  tliis  prior  pOvSsession,  the  latter  is  enti- 
tled to  recover.  In  Adams  on  Ejectment,  the  rule  in  such  cases  is 
laid  down  thus: — "It  has  already  been  observed,  that  possession  is 
jnima  facie  evidence  of  ownersiiip  ;  and  as  between  two  parties  who 
rely  upon  possession  solely,  the  presumption  is  in  favor  of  the  first  pos- 
sessor ;  so  that  proof  of  possession  by  a  claimant,  however  short,  will 
entitle  him  to  recover,  unless  the  defendant  can  account  for  such  pos- 
session, or  show  a  prior  possession  or  title  iu  himself,  or  a  third 
person." 

It  only  remains  to  add,  that  the  new  trial  upon  the  affidavits  filed 
Wf.T  properly  denied. 
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WILLIAM  F.  McDERMOTT,  Appellant,  v.  GEORGE  B.  DOUG- 

LASS,  RespoDdent. 

One  of  the  conditions  upon  which  an  appeal  is  allowed"  from  Justice^s  Courts,  is       jcioe  181 
the  payineot  of  the  costs  of  the  motion. 

Appeal  from  the  County  Conrt  of  the  Oonnty  of  San  Joaquin. 

The  action  was  a  petition  for  a  mandamus  to  compel  the  defendant, 
a  Justice  of  the  Peace,  to  certify  an  appeal  taken  from  a  judgment 
rendered  by  him  against  the  plaintiff,  and  to  stay  execution  thereupon. 

The  defendant  requested  the  Court  to  frame  the  following  issue  for 
submission  to  the  jury — **  Did  the  plaintiff,  within  thirty  days  from  the 
rendition  of  judgment  against  him  by  said  Justice,  tender  to  said  Jus- 
tice, or  to  any  one  authorized  by  him  to  receive  them,  his  legal  fees  to 
file  appeal  bond,  and  to  transmit  the  papers  used  in  the  cause  tried  in 
said  Court,  to  the  County  Court."  The  Court  submitted  the  issue  as 
framed,  and  plaintiff  excepted.  The  jury  found  that  plaintiff  did  not, 
within  the  time  prescribed,  tender  any  fees  to  said  Justice  to  file  his 
appeal  bend,  or  for  any  other  purpose.  Whereupon  the  Court  gave 
judgment  for  defendants,  and  overruled  a  motion  for  a  new  trial. 

Plaintiff  appealed. 

Baine  ^  Bouldin^  for  Appellants. 
S.  W.  Brocbijoay,  for  Respondent 
Xo  briefs  on  file, 

Hetdknfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred* 

One  of  the  conditions  upon  which  an  appeal  is  allowed  from  a  Jus- 
tice of  the  Peace,  is  the  payment  of  the  costs  of  the  action.  See  Prac- 
tice Act,  sec.  627. 

Judgment  affirmed. 
12 
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JOHN   McHENRY,  Respondent,   v.   HENRY  M.  MOORE  and 
JOHN  S.  MURRAY,  Appellants. 

A  Court  can  interfere  and  set  aside  the  report  of  a  referee,  upon  theeame  ground 
as  it  will  proceed  to  set  aside  the  verdict  of  a  jury. 

In  a  suit  in  chancery  it  is  perfectly  competent  for  the  Jndge  who  tried 
the  cauflo.  alter  exceptions  have  been  filed  to  the  report  of  a  referee  upon  the 
facto,  and  the  report  set  a^ide  for  cause  shown,  to  take  up  the  testimony  re- 
ported by  the  referee,  find  the  facts,  and  render  a  decree  in  the  cause. 

Whero  there  is  a  large  mass  of  contradictory  evidence  reported,  it  will  be  pre- 
sumed that  the  Court  below  weighed  the  evidence  properly,  in  setting  aside 
the  finding  of  the  facts  by  the  referee. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District,  Ne- 
vada County. 
The  facts  will  be  found  distinctly  stated  in  the  opinion  of  the  Court. 

Alexander  Anderson,  for  Appellant. 

The  decision  of  referees  upon  a  question  of  fact,  will  be  regarded  on 
appeal  as  conclusive  as  the  verdict  of  a  jury,  and  will  not  be  interfered 
with.     Gunter  v.  Sanches,  1  Cal.  R.,  p.  45. 

The  report  of  referees  upon  the  facts  of  a  case,  will  be  considered 
the  same  as  the  verdict  of  a  jury.  Walton  v.  Minturn,  1  Cal.  Rep., 
p.  362. 

Our  statute  concerning  referees,  is  in  aid  of  the  common  law  rem- 
edy by  arbitration,  and  docs  not  alter  its  principles.  The  Court  will 
not  disturb  the  award  of  an  arbitrator  or  report  of  a  referee,  unless 
the  error  complained  of,  whether  of  law  or  fact,  appear  on  the  face  of 
the  report  or  award. 

E.xception  must  be  taken  to  the  rulings  of  the  referee  during  the 
trial,  and  be  certified  by  him.  See  Tyson  v.  Wells  &  Skinner,  2  Cal. 
R.,  p.  122. 

The  report  of  a  referee  has,  under  the  statute,  the  same  legal 
effect  as  the  award  of  an  arbitrator.  His  decision  can  only  be  set 
aside  for  fraud,  or  gross  error  in  law.  If  a  report  of  a  referee  contain 
suflficient  whereon  to  base  a  decree,  it  is  the  duty  of  the  Court  below 
to  enter  judgment  in  accordance  with  the  report,  so  far  as  it  concerns 
the  matter  referred,  and  it  has  no  right  to  entertain  any  objection 
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whatever.  After  the  rendition  of  the  judgment,  the  Court  may  award 
a  new  trial,  and  set  aside  the  report,  for  any  reason  that  would  suffice 
to  set  aside  an  award  of  an  arbitration,  and  for  no  other.  Headly  v. 
Reed.  2  Cal.  R..  322.  HoagJand  v.  Clay,  lb.,  474.  Methodist  Epis- 
copal Church  of  Little  Falls  v.  Tryon,  2  How.  Pr.  R.,  132.  1  Mo- 
neirs  Practice,  699,  and  sec.  6,  p.  729.  Also  Eaton  v,  Benton,  2  Hill, 
676.     Keeler  v.  Firemen's  Ins.  Co.,  3  Hill,  250. 

AVhere  there  is  evidence  on  both  sides,  upon  a  question  of  fact, 
the  verdict  of  a  jury,  or  report  of  a  referee  will  not  be  set  aside,  on  the 
ground  that  it  is  against  the  weight  of  evidence.  Esterly  v.  Cole,  1 
Barb  Sup.  Court  R.,  235. 

A  report  of  a  referee,  like  the  verdict  of  a  jury,  is,  as  a  general 
rule  conclusive,  in  a  case  of  the  conflict  of  evidence.  Watkins  v. 
Stevens,  4  Barb.  S.  C.  R,  168.     Douglass  v,  Tousey,  2  Wend..  352. 

The  report  of  a  referee,  like  the  verdict  of  a  jury,  is  only  to  be  set 
aside,  when  the  finding  is  clearly  against  the  weight  of  evidence,  or 
where,  upon  the  trial,  some  rule  of  evidence  or  principle  of  law  has 
been  violated."    Green  v.  Brown,  3  Barb.  S.  C.  R.,  119. 

The  report  of  a  referee  is  like  the  verdict  of  a  jury.  It  is  conclu- 
sive upon  a  question  of  fact  where  there  is  no  decided  preponderance 
of  evidence  in  favor  of  the  party  against  whom  it  is  made.  Baker  v. 
Martin's  Adm.,  3  Barb.  S.  C.  R.,  634;  also  Quackenbush  v.  Ehk,  5 
Barb.  S.  C.  R.,  469. 

If  there  is  any  evidence  upon  a  question  of  fact,  on  a  hearing  be- 
fore referees,  the  report  of  the  referee  will  not  be  disturbed  on  ac- 
count of  the  decision  made  by  the  referee  upon  that  question,  whatever 
be  the  opinion  of  the  Court,  as  to  the  weight  of  such  evidence.  Camp 
V,  Culver,  5  Barb.  S.  C.  R.,  91.  Spencer  v.  The  Utica  and  Schenectady 
Railroad  Co,  5  Barb.  S.  C.  R.,  337. 

Kowe  <f-  DunUf  for  Respondent. 
^o  brief  on  file. 
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Bryan,  J.,  delivered  the  opinion  of  the  Conrt.  Heybexfeldt,  J., 
concurred. 

This  canse  was  heard  below  upon  a  bill  filed  for  an  account,  and  a 
dissolution  of  co-partnership.  The  matters  of  accouut  were  sent  out 
under  the  order  of  Court  to  a  referee,  to  report  upon  their  condition, 
to  take  testimony,  and  report  facts  to  the  Court.  The  referee  reported 
a  voluminous  mass  of  testimony,  somewhat  contradictory  in  its  charac- 
ter, his  findings  of  the  facts  therefrom,  and  conclusions  of  law  upon 
the  same. 

Exceptions  were  filed  in  Court  to  the  findings  of  the  referee,  as 
being  against  the  testimony,  and  upon  the  further  ground  that  the 
referee  had  exceeded  his  powers  in  finding  conclusions  of  law  ;  the 
Court  set  aside  the  report  of  the  referee  as  fur  as  it  found  the  facts, 
and  applied  the  law,  and  proceeded  upon  the  testimony  reported  to 
find  the  facts  for  itself,  and  render  a  decree  upon  its  own  findings.  It 
is  well  settled,  that  a  Court  can  interfere  and  set  aside  the  report  of  a 
referee,  upon  the  same  ground  as  it  will  proceed  to  set  aside  the  ver- 
dict of  a  jury  ;  so  it  has  been  held,  that  a  Court  of  Chancery  will  set 
aside  a  report  of  a  master  or  referee,  not  only  where  it  is  against  the 
weight  of  evidence,  *  but  where  the  facts  of  the  case  are  various  and 
intricate,  and  the  matters  involved  are  in  doubt  and  obscurity."  1 
Johnson's  Cases,  280,  and  1  Howard's  Practice  Reports,  144. 

It  was  perfectly  competent  for  the  Judge  sitting  in  the  cause,  where 
exceptions  had  been  filed  to  the  report  of  the  referee  upon  the  facts 
(and  the  report  had  been  set  aside  for  cause  shown,)  to  take  up  the 
testimony  reported  by  the  referee,  find  the  facts,  and  render  a  decree 
in  the  cause.  There  was  no  other  course  to  pursue — except  that  the 
Court  should  either  order  a  re-reference,  or  take  the  cause  up  itself, 
upon  the  testimony  which  had  been  taken,  and  decide  upon  it.  A 
Court  of  Equity  had  always  the  power  when  the  report  of  a  master 
was  excepted  to  on  accouut  of  its  incorrect  deduction  of  facts  from 
the  testimony,  to,  in  its  discretion,  either  refer  the  case  back,  or  pro- 
ceed upon  the  testimony  reported,  and  find  the  facts,  and  render  a  de- 
cree accordingly. 

Under  our  practice,  the  correctness  of  the  order  setting  aside  the 
report  of  facts  found  by  the  referee,  if  it  was  questioned  and  excepted 
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to,  can  be  reviewed  upon  appeal  after  final  jadgment.  The  testimony 
taken  does  not  satisfy  us  that  the  order  setting  aside  the  findings  of 
fatUs  by  the  referee  was  incorrect. 

In  a  case  where  there  is  a  large  mass  of  contradictory  evidence  re- 
ported, as  in  this  case,  it  will  be  presumed  that  the  Coart  below 
weighed  properly  the  evidence  in  setting  aside  the  finding  of  facts,  for 
the  reason  that  they  were  against  the  weight  of  testimony.  It  is  true, 
that  the  presumption  is  somewhat  similar  in  favor  of  the  correctness  of 
a  report  of  a  referee,  to  that  of  a  verdict  of  a  jury  ;  but  it  is  not  for  us 
to  say,  from  testimony  of  the  character  given  in  this  case,  that  there 
was  not  good  ground  for  setting  aside  the  report. 

The  Judge  who  heard  the  cause  must  be  presumed  to  have  exercised 
sound  judgment  and  discretion  in  the  premises.  The  findings  of  the 
Court  will  be  taken  to  be  correct,  unless  it  clearly  appears  to  the  con- 
trary. 

We  cannot  discover,  in  the  testimony  sent  up,  such  sufficient  error  in 
the  proceedings  and  findings  of  the  Court,  as  should  lead  us  to  disturb 
the  decree. 

Judgment  affirmed,  with  costs. 


JEFFRIES  BABB,  Respondent,  v.  B.  OAKLEY,  Jr.,  and  L.  F. 
OAKLEY  and  JOHN  DONALDSON,  his  Sureties,  Appellants.  i  5    93 


Where  a  party  offered  to  Purrendor  himself  in  discharge  of  his  sureties :  held,  to 
be  a  good  surrender,  and  a  discharge  of  the  sureties  from  all  liability. 

Appeal  from  the  Superior  Court  of  San  Francisco. 

The  defendants,  L.  F.  Oakley  and  John  Donaldson,  were  sureties 
on  a  bail  bond  for  B.  Oakley.  Judgment  was  obtained  against  them 
ill  the  Court  below.  It  was  in  proof  that  B.  Oakley  had  offered  to 
surrender  himself,  in  discharge  of  his  sureties,  to  the  Sheriff  of  the 
coQoty,  who  refused  to  take  him  in  custody. 
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S.  B.  JacKmd,  Appellant,  v.  J.  Wtutrteobj  uxl  others.  RetpondenU. 


G.  P.  Fobes  for  Appellaots. 
Brosnan  Sf  Groat  for  Respondent. 
No  briefs  on  file. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 

The  oflfer  of  the  defendant,  Oaklej,  to  surrender  himself  in  discharge 
of  his  sureties,  was  a  good  surrender,  and  discharged  them  from  all 
liability. 

The  judgment  is  reversed. 


E.  B.  JACKSON,  Appellant,  r.  J.  WHARTENBY  and  others,  Re- 

spondents. 

When  an  action  has  been  commenced  in  a  District  Court  in  good  faith  for  a  sum 
greater  than  two  hundred  dollars,  exclusive  of  interest,  a  judgment  may  be 
rendered  for  an  amount  less  than  the  sum  limiting  the  jurisdiction  of  the  Court 
in  the  commencement  of  the  action,  us  prescribed  in  the  Constitution. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District,  Ne- 
vada County. 

The  facts  fully  appear  in  the  opinion  of  the  Court. 

E,  W,  Roberts  and  /.  /.  Caldwell  for  Appellant. 

Buckner  Sf  Hill  for  Respondents. 

No  briefs  on  file. 

Bryan,  J.,  delivered  the  opinion  of  the  Court.  Heydenfei,dt,  J., 
concurred. 

The  complaint  in  this  cause  alleges  that  the  defendants  were  indebted 
to  plaintiflf  in  the  sum  of  eight  hundred  and  fifty-one  dollars,  upon  sev- 
eral accounts,  in  favor  of  Bagley  &  Hildreth,  certified  to  by  the  Secre- 
tary of  the  company,  and  transferred,  for  value  received  by  Bagley  & 
Uildreth,  to  plaintiff;  and  also  upon  an  order  for  one  hundred  dollars, 
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drawn  by  George  Hutt  in  fayor  of  Charles  S.  Bagley  npon  William  B- 
Holmes,  another  Secretary  of  the  "  Slate  Creek  Company,"  for  money 
as  wages  due  Hutt,  which  order  was  accepted  by  Holmes,  as  Secretary 
of  the  company,  and  transferred  by  Bagley  &  Hildreth,  or  associates, 
to  the  plaintiff,  for  value  received. 

It  appears  from  the  record  sent  up,  that  after  the  plaintifif  had  closed 
bis  case,  having  introduced  evidence  of  his  claims,  that  the  Court,  upon 
motion  of  defendants'  counsel  for  a  nonsuit,  after  stating  that  there 
was  evidence  sufiBcient  to  sustain  a  judgment  for  the  sum  of  one  hun- 
dred dollars  in  plaintiffs  favor,  proceeded  to  grant  a  nonsuit,  assigning, 
as  a  reason,  that  the  Court  bad  no  jurisdiction  of  such  an  amount. 
Section  6  of  the  sixth  Article  of  the  Constitution,  provides  that  **  the 
District  Courts  shall  have  original  jurisdiction  in  law  and  equity  in  all 
civil  cases  where  the  amount  in  dispute  exceeds  two  hundred  dollars* 
exclusive  of  interest."  The  amount  here  in  dispute,  as  appears  from 
the  record,  was  eight  hundred  and  fifty-one  dollars,  and  the  action  seems 
to  have  been  commenced  in  good  faith  for  that  amount.  Where  an 
action  has  been  commenced  in  a  District  Court  in  good  faith  for  a  sum 
greater  than  two  hundred  dollars,  exclusive  of  interest,  a  judgment  may 
be  rendered  for  an  amount  less  than  the  sum  prescribed  by  the  Consti- 
tution limiting  the  jurisdiction  of  the  Court  in  the  commencement  of  the 
action. 

It  was  error  in  the  Court  to  grant  a  nonsuit  in  this  cause;  judgment 
below  is,  therefore,  reversed  with  costs. 
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J.  R.  WEST,  Respondent,  v.  SMITH  &  DOWNER,  Appellants. 

Questionn  not  directly  involved  upon  appeal,  and  those  which  are  unnecessary 
to  a  judgment  of  affirmance  or  reversal,  will  not  be  considered. 

Appeal  from  the  Snperior  Court  of  the  City  of  San  Francisco.  . 
The  facts  are  found  in  the  opinion  of  the  Court. 

Halleck,  Peachy ^  Billings ^  ^'  Park,  for  Appellants. 

Parsons  Sf  Cook  for  Respondent. 

No  briefs  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Hetdenfeldt,  J., 
concurred. 

In  this  case,  both  parties  agree  that  the  rule  of  damages  adopted  by 
the  Court  below  was  erroneous,  and  our  opinion  is  now  sought  on  other 
points  of  law  arising  in  the  record. 

We  have  invariably  refused  to  decide  questions  not  directly  involved 
in  the  case,  and  necessary  to  a  judgment  of  affirmance  or  reversal  by 
this  Court.  No  briefs  have  been  filed,  and  even  if  there  had  been,  we 
cannot  reasonably  be  expected  to  anticipate  the  rulings  of  the  Court 
below  on  points  that  may  not  arise  on  the  new  trial,  or  to  furnish  in- 
ferior tribunals  with  directions  as  to  the  manner  of  disposing  of  ques- 
tions, which  may  possibly  come  before  them. 

Judgment  reversed. 
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iTOSEPH  T.  McCLINTOCK,  Respondent,  r.   DAVID  BRYDEN    fTT 
and  others,  Appellants. 

A  person  who  settles  for  agricultural  purposes  upon  any  of  the  mining  lands  of 
tbis  State,  settles  upon  such  lands  subject  to  the  rights  of  miners^  who  may  pro- 
ceed in  good  faith  to  extract  any  valuable  metals  there  may  be  found  in  the 
lands  so  occupied  by  the  settler,  in  the  most  practicable  manner  in  which  they 
can  be  extracted,  and  with  the  least  injury  to  the  occupying  claimant*  • 

/ 

Appeal  from  the  District  Coart  of  the  Tenth  Judicial  District,  Ne.. 

vada  Coanty. 

The  facts  are  distinctlj  stated  in  the  opinroa  of  the  Goort 

Dibble  4*  Thayer  for  Appellants. 

Ko  brief  on  file. 

• 

C<mn  4-  Tweed  for  Respondent. 

The  Legislature  has  no  power  to  pass  laws  interfering  with  or  making 
primarj  disposition  of  the  public  lands  in  this  State.  See  Sec.  8,  Act 
of  Congress,  1850,  admitting  California  as  a  State,  &c. 

If  the  Act  of  1852,  Compiled  Laws,  pages  896-8,  is  constitutional, 
and  governing  in  respect  to  mineral  laws,  this  case  is  not  subject  to  its 
provisions,  on  account  of  prior  location  of  the  premises  in  controversy 
in  1850. 

Compiled  Laws  of  California,  pp.  537-539,  §§111,  112,  and  118, 
and  p.  538,  §  115.  Crenshaw  v.  State  River  Company,  6  Randolph, 
245.  Jerome  v.  Ross,  7  Johns.,  815.  Stevens  v.  Buckman,  1  Johns., 
318.  1  Page,  97.  Mitchell  v.  Dow,  6  Vesey,  89.  Eldridge  t?.  Hill 
and  Murray,  1  Johns.,  11.  Livingston  r.  Livingston,  6  Johns.,  497. 
2  Story's  Eq.,  fifth  edition,  sees.  912-920,  and  928-930.  and  959. 
4  Johns.,  69.  Sunol  t).  Hepburn,  1  Cal.,  254.  Blackstone's  Com., 
book  2,  chap.  1.  As  to  possession  and  occupancy,  Kent's  Com.,  Max- 
well r.  Ward.  11  Price,  17.  Robertson  u.  Anderson,  2  Johns.,  204. 
1  Hopkins'  Chancery,  342.  1  Munf.,  373,  395.  26  Wend.,  132.  1 
Dev.  Eq ,  349.    3  Sumner,  70.    4  How.  Sup.  C,  185.    2  Dall.,  406-8. 

Bbtan,  J.,  delivered  the  opinion  of  the  Court.     Hetdenfeldt,  J., 

concarred. 

13 
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This  cause  comes  up  upon  an  appeal  from  an  order  granting  an  injunc- 
tion, and  it  will  not  be  necessary  to  notice  many  of  the  points  made  by 
counsel  in  their  briefs  and  arguments  upon  the  hearing  of  the  cause. 

McCIintock,  the  plaintiff  below,  claims  that  he  has  settled  upon,  and 
now  occupies  in  good  faith,  a  tract  of  land  in  the  county  of  Nevada 
fur  grazing  and  agricultural  purposes.  That  he  had  made  large  and 
valuable  improvements  upon  the  same,  and  that  be  had  quietly  and 
peaceably  enjoyed  his  possession,  for  some  years  prior  to  the  entry  of 
defendants,  in  the  business  of  farming  and  grazing,  The  defendants 
below  set  forth  in  their  answer,  that  the  land  so  claimed  by  McCIin- 
tock is  mineral  land,  and  that  whilst  engaged  in  the  business  of  extract- 
ing gold  from  the  earth,  they  advanced  their  works  to  the  enclosure  of 
McCIintock  the  plaintiff,  and  that  the  earth  contained  within  the  en- 
closure of  the  plaintiff  was  valuable  for  gold  mining  purposes. 

The  record  discloses,  that  upon  affidavits^ setting  up  these  facts, 
amongst  others,  the  County  Judge  of  Nevada  County  dissolved  the 
injunction  granted  by  the  District  Judge,  and  that  the  dissolution  of 
the  same  was  followed  by^i  renewed  order  of  injunction  from  the  Dis- 
trict Judge.  It  is  further  shown,  that  the  District  Judge  refused  to 
set  aside  the  writ  of  injunction  upon  application  made  to  him  for  that 
purpose.  The  appeal  having  been  taken  from  the  order  granting  the 
injunction,  we  deem  it  only  necessary  to  notice  the  main  issue  raised  by 
the  bill,  answer,  and  affidavits  in  the  record, 

Tlie  important  question  is  now  presented  to  us,  as  to  what  rights  a 
person  may  acquire,  if  any,  in  the  gold  bearing  districts  of  this  State, 
by  virtue  of  his  prior  possession,  by  means  of  ench)snre8  and  improve- 
ments for  farming  and  grazing  purposes.  It  has  been  the  admitted 
policy  of  the  different  governments  of  the  world  for  many  ages,  when 
those  governments  have  had  jurisdiction  over  soil  containing  valuable 
minerals,  to  reserve  those  lands  for  the  use  of  the  Government,  and 
exclude  them  as  far  as  possible  from  any  claim  of  private  ownership. 
Many  reasons  have  been  given  for  this  policy,  prevailing  from  the  ear- 
liest times.  One,  that  the  Government  having  alone  the  right  of 
coinage,  it  was  incident  to  that  right,  that  it  should  control  the  metals 
to  be  coined;  others  have  thought  that  the  doctrine  became  general  in 
the  days  of  the  feudal  ages,  when  nations  were  almost  constantly  in  a 
Blate  of  war,  and  the  revenues  of  kings  were  much  straitened  by  the 
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frequent  and  heavy  charges  of  expensive  nrmaments.  and  that  tlie 
necessities  of  revenue  and  currency  excluded  the  idea  that  any  subject 
of  the  crown  should,  by  virtue  of  his  ownership  of  lands,  have  it  in  his 
power  to  prevent  the  extraction  from  the  soil  of  the  wealth  so  ranch 
needed. 

But,  whatever  may  have  been  the  origin  of  this  doctrine,  it  is  not 
uncertain  that  it  has  been  acted  upon  down  to  our  own  times. 

The  Government  of  this  State  being  a  government  of  the  people, 
has,  as  far  as  its  action  has  been  determined,  modified  this  claim  to 
the  precious  metals;  and  deriving  its  revenue  from  other  sources, 
has,  by  its  uniform  policy,  permitted  its  citizens,  as  well  as  tl»e  citizens 
and  subjects  of  other  States,  to  use  the  public  lands  for  the  i)urpose 
of  extracting  the  most  valuable  metals  from  their  soil. 

The  General  Government  has,  by  Acts  of  Congress,  reserved  from 
settlement  under  her  laws  regulating  the  occupation  of  the  public  lands, 
all  lands  upon  which  mines  may  exist. 

The  Government  of  the  United  States  will  issue  no  patent  to  a  pre- 
emption claimant  npon  mineral  lands,  who  claims  the  same  for  agricul- 
tural purposes.  The  plaintiff  below  has  then  acquired  no  right  to  his 
settlement  from  the  General  Government.  The  State  of  California 
having  an  undoubted  right  to  pass  laws  regulating  the  manner  of  de- 
fending and  possessing  the  public  lands  within  her  borders,  by  virtue 
of  her  police  powers,  if  she  has  no  higher  right,  has  proceeded  to  define 
what  lands  may  be  possessed  for  agricultural  purposes,  in  the  Act  of 
April  11,  1850,  and  the  Act  of  April  20,  1852,  (see  Compiled  Laws, 
896,)  and  by  the  provisions  of  those  laws,  she  expressly  excepts  from 
their  operation,  and  refuses  to  protect,  any  location  upon  lands  con- 
taining any  of  the  precious  metals.  The  Act  of  April  13,  1850,  passed 
"  for  the  better  regulation  of  the  Mines  and  the  government  of  Foreign 
Miners,**  seems  to  give,  by  necessary  implication,  whatever  right  the 
State  might  have  in  the  mineral  in  the  soil,  and  the  right  to  mine,  to 
all  native  born  or  naturalized  citizens  of  the  United  States  who  may 
wish  to  toil  in  the  gold  placers. 

The  Act  of  1851,  regulating  Proceedings  in  Civil  Cases,  section  621, 
defining,  '*  that  in  actions  respecting  mining  claims,  proof  shall  be  ad- 
mitted of  the  customs,  usages,  or  regulations  established  or  in  force  at 
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the  bar  or  diggings  embracing  snch  claim,''  woald  seem  to  imply  a  per- 
mission, opou  the  p^rt  of  the  State,  to  the  miner  to  seek  whererer  he 
chose  m  the  gold  bearing  districts  for  the  precioos  metals^  and  woald 
seem  to  extend  to  him  whaterer  right  she  might  have  to  the  mineral 
when  foond. 

Bat  the  inqnirj  woald  naturally  arise  here,  as  to  what  right  the 
plaintiff  can  have  in  maintaining  possession  of  the  farm  he  claims,  sit- 
uate upon  mining  lands,  to  the  exclusion  of  the  miner,  whilst  he  is  in 
good  faith  searching  for  gold.  The  policy  of  both  the  General  and 
State  Oevernmenta  has  been  to  reserve  these  lauds  from  settlement  for 
agricultural  purposes.  All  of  the  legislation  of  both  Governments, 
bearing  upon  this  question,  denies  the  claim  of  the  settler  for  agricul- 
tural purposes  upon  mineral  lands:  and  instead  of  denying  to  the  miner 
the  privilege  of  extracting  gold  wherever  found,  the  one,  by  its  tacit 
permission,  and  the  other,  by  the  uniform  tendency  and  iioplication  of 
its  laws,  has  given  him  that  privilege,  and  allowed  him  to  define  and 
regulate  his  location  in  the  mines,  by  the  local  customs  and  laws  pre- 
vailing at  the  place  where  be  is  following  his  mining  avocation. 

It  has  been  contended  in  this  cause,  that  the  location  of  the  plaintiff 
for  agricultural  purposes  upon  the  lands  in  dispute,  had  taken  place 
prior  to  any  legislation  upon  the  subject  of  mining  lands,  and  that, 
therefore,  those  laws  passed  with  reference  to  the  business  of  mining, 
can  have  no  effect  in  denying  his  right  to  his  possession,  because  they 
would  be  retro-active  in  their  operation.  I  cannot  perceive  the  force  of 
this  objection.  The  plaintiff  never  had,  from  the  time  of  his  location, 
any  right,  derived  from  either  Government,  to  the  possession  of  mineral 
lands  enclosed  by  him ,  to  the  exclusion  of  miners  who  were  in  good 
faith  proceeding  to  extract  the  gold  from  the  earth. 

The  plaintiff  is  in  possession  without  showing  a  right  of  property, 
and  relies  upon  his  mere  possession,  by  buildings  and  enclosures,  for  bis 
right  to  recover  in  this  action.  A  bare  prior  possession  of  agricultural 
lands,  which  were  public  lands,  has  been  held  sufficient  in  some  of  the 
new  States  and  Territories  of  the  Union,  to  sustain  ejectment  as  against 
A  person  invading  that  possession. 

The  wants  and  interests  of  a  country  have  always  had  their  due 
weight  upon  Courts  in  applying  principles  of  law,  which  should  shape 
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its  cooditions;  and  rales  mast  be  relaxed,  the  enforcement  of  which 
woald  be  entirely  nnsnited  to  the  interests  of  the  people  thej  are  to 
govern.  In  the  new  agricnltnral  States,  it  was  the  policy  of  the  Go- 
remment,  as  well  as  of  the  people,  that  the  waste  lands  should  be  early 
settled,  cleared,  and  bronght  into  a  state  fit  for  cnltivation. 

The  actnal  settler  upon  these  lands,  over  roach  of  the  territory  of 
the  Union,  was  allowed  the  right  of  pre-emption,  and  the  Government 
recognised  in  him,  by  virtue  of  his  settlement,  a  species  of  property  in 
the  public  lands.  It  was  necessary  for  the  encouragement  of  actual 
settlers,  that  without  legal  title  to  their  property,  and  without  actual 
enclosures,  they  should  be  able  to  remove  any  person  entering  upon 
lands  claimed  by  them.  But  how  is  it  with  the  case  before  us  ?  The 
plaintifif  settles  upon  and  claims  mineral  lands  for  purposes  of  agricul- 
ture, to  the  exclusion  of  miners,  against  the  policy  of  both  the  General 
and  State  Governments,  without  right,  and  claims  protection  in  his 
possession  merely  because  he  was  first  upon  the  ground ;  that  he  had 
fenced  in  a  farm,  and  was  occupied  in  the  business  of  raising  crops. 
The  maxim  of  the  law,  "  qui  prior  est  in  tempore,  potior  est  injure" 
cannot  be  applied  in  protection  of  a  person  who  settles  upon  lands 
reserved  from  settlement  by  the  policy  of  the  law,  as  against  one  enter- 
ing for  a  purpose  encouraged  wherever  minerals  may  be  found. 

To  sustain  the  action  of  ejectment  in  favor  of  a  party  relying  upon 
mere  prior  possession,  the  defendant  in  the  action  is  treated  as  an 
intruder  and  wrong  doer,  who  invades  without  right  in  the  premises. 
The  defendants  below  were  in  the  exercise  of  a  peaceable  and  lawful 
calling,  and  in  their  search  for  gold,  in  the  progress  of  their  works,  they 
discovered  that  the  plaintifif  had  enclosed  ground  in  a  mining  district, 
which  they  believed  to  be  valuable  for  gold  mining  purposes,  and  upon 
which  they  entered  for  the  purpose  of  carrying  on  their  business  of 
extracting  gold.  This  was  not  (in  a  mining  district)  the  act  of  intru- 
ders or  wrong  doers,  but  the  act  of  persons  following  a  lawful  and 
honorable  pursuit,  upon  ground  reserved  to  such  purposes  by  both  the 
policy  and  laws  of  this  State. 

If  the  doctrine  were  otherwise,  it  is  plain  to  perceive,  that  persons 
without  any  right  but  that  of  possession,  could,  under  the  pretence  of 
agriculture,  invade  the  mineral  districts  of  the  State,  and  swallow  up 
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the  entire  mineral  wealth  by  settlements  upon  one  hundred  and  sixty 
acre  tracts  of  land.  It  would  be  using  the  law  to  a  very  bad  purpose 
if  we  should  allow  a  person  who  has  no  evidence  of  title  but  his  im- 
provements, and  no  right  but  that  of  the  naked  possession  be  baa 
usurped,  to  destroy,  for  his  own  benefit,  the  business  of  a  neighborhood, 
and  put  as  well  the  Government,  as  the  mining  public,  at  defiance. 

I,  therefore,  hold,  that  a  person  who  has  settled  for  agricultural 
purposes  upon  any  of  the  mining  lands  of  this  State,  has  settled  upon 
such  lands  subject  to  the  rights  of  miners,  who  may  proceed  in  good 
faith  to  extract  any  valuable  metals  there  may  be  found  in  the  lands  so 
occupied  by  the  settler,  in  the  n  ost  practicable  manner  in  which  they 
can  be  extracted,  and  with  the  Ic.st  injury  to  the  occupying  claimant, 
according  to  the  express  statutes  of  this  State. 

The  order  granting  the  injunction  in  the  Court  below  is,  therefore, 
reversed,  with  costs. 


CARLETON  K.  TINNEY  and  WILLIAM  S.  LITTLE,  Respond- 
ents, T.  WILLIAM  n.  ENDICOTT,  Appellant. 

A  rule  of  Court  requiring  counsel  to  file  and  pubmit  to  the  Court  any  instruc- 
tions they  may  otler  l)efore  the  argument  is  closed,  to  the  jury,  docs  not  operate 
where  the  cause  is  submitted  without  argument. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District,  Ne- 
vada County. 

E.  W.  F.  Sloan  and  Wm,  ill.  Stewart,  for  Appellant. 

Alexander  Anderson  and  Dunn  Sf  Smith,  for  Respondents. 
Ko  briefs  on  file. 

Hevdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

The  third  instruction  asked  for  by  defendant's  counsel,  ought  to  have 
been  given.    The  reason  given  for  the  refusal  is,  that  a  rule  of  the 
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Court  requires  couosel  "to  file  and  submit  to  the  Court  any  iuptruc- 
tions  they  may  offer,  before  the  argument  is  closed,  to  the  jury."     But 
it  appears  by  the  statement  that  the  cause  was  submitted  without  ar- 
gument, so  that  there  was  no  room  for  the  operation  of  the  rule. 
For  this  error  the  judgment  is  reversed,  and  the  cause  remanded. 


THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA,  Respond- 
ents, t?.  AH  CHUNG,  Appellant. 

The  Coart  of  SosHions  must  be  composed  of  three  persons — the  County  Judge  and 
two  Associate  Justices. 

Justices  of  the  Pence  are  not  regarded  by  the  Constitution,  as  supernumerarieB 
to  the  Court  of  Sessions,  they  must,  as  ntctssary  officers,  begin  with,  and  con- 
tinue through  the  trial. 

Appeal  from  the  Court  of  Sessions  of  San  Francisco  County. 

The  prisoner  was  indicted  for  grand  larceny — the  jury  rendered  a 
verdict  of  conviction.  Defendaut's  counsel  moved  for  a  new  trial,  upon 
the  ground  that  the  County  Judge  and  one  Associate  Justice  alone 
composed  the  Court,  during  the  trial  of  the  defendant.  The  Court 
refused  the  motion,  and  defendant  appealed. 

George  B,  Tinglerj^  for  Appellant. 

The  0th  Art,  of  the  Constitution,  sec.  8,  provides  that  the  Court  of 
Sessions  shall  be  composed  of  the  County  Judge  and  two  Associate 
Justices,  for  the  trial  of  criminal  accusations.  The  record  discloses 
that  the  appellant  was  not  so  tried,  and  the  refusal  of  the  Court  below 
to  grant  a  new  trial  was  contrary  to  law. 

J,  R.  McConnell,  (Attorney  General)  for  Respondents. 

The  statutes  and  Constitution  both  provide,  that  the  County  Judge 
and  two  Associate  Justices  shall  constitute  the  Court  of  Sessions.  See 
statutes  of  1853,  p.  84;  also,  see  sec.  8,  of  Art.  6,  of  the  Constitution. 
As  there  is  no  positive  provision  on  the  subject,  and  as  it  is  the  uni- 
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versal  practice  of  Cfonrts  to  traDsact  bnsiness  when  a  majority  of 
members  are  prescDt,  it  would  seem  that  the  defendant  was  properly 
tried.    The  People  r.  White,  22  Wend.,  161. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Hetdenfelot; 
J.,  concurred. 

The  only  question  involved  in  this  case  is,  whether  the  Court  of 
Sessions  can  be  holden  by  the  County  Judge  and  one  Associate,  or  on 
the  other  hand,  is  the  presence  of  all  three  of  the  Judges  necessary. 

The  eighth  section  of  the  sixth  Article  of  the  Constitution  of  the 
State  provides,  that  "  The  County  Judge,  with  two  Justices  of  the 
Peace,  to  be  designated  according  to  law,  shall  hold  Courts  of  Ses' 
sions,  with  such  criminal  jurisdiction  as  the  Legislature  shall  prescribe, 
&c."  In  arriving  at  a  proper  construction  of  this  section,  it  will  be 
necessary  to  refer  to  the  second  section  of  the  same  article  of  the  Con- 
stitution, which  provides,  that  "  The  Supreme  Court  shall  be  composed 
of  a  Chief  Justice  and  two  Associate  Justices,  any  two  of  whom  shali 
constitute  a  quorum."  By  every  sound  rule  of  construction,  the  pro- 
vision in  this  section,  '*  that  two  Justices  of  the  Supreme  Couri 
shall  constitute  a  quorum,"  and  its  o»ission  in  the  eighth,  negatives 
the  presumption  that  less  than  all  three  of  the  Judges  of  the  Court  of 
Sessions  can  properly  constitute  the  Court. 

According  to  the  plain  language  of  the  section,  the  Court  must  be 
composed  of  three  persons — the  County  Judge  and  two  Justices  of  the 
Peace — all  three  of  these  elements  are  necessary  to  constitute  a  unit, 
viz :  the  Court,  if  one  is  wanting  the  whole  does  not  esist  for  any 
purpose. 

Suppose  that  two  Justices  of  the  Peace  should  hold  a  term  of  Court 
in  the  absence  of  the  County  Judge,  is  there  any  doubt  that  all  their 
proceedings  would  be  caram  non  judice,  the  law  requiring  that  the 
County  Judge  should  hold  these  Courts,  and  yet  the  Act  does  not  re- 
quire the  presence  of  the  Judge  with  more  certainty  than  that  of  the 
Justices. 

The  error  of  holding  Courts  of  Sessions  with  less  than  two  Justices, 
probably  arose  from  the  practice  in  other  States,  without  a  proper  dis- 
tinction between  the  Constitution  of  those  States  and  that  of  our  own. 
If  the  second  section  contained  no  provision  for  a  mnjority  composing 
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a  qnornm  of  the  Supreme  Court,  it  maj  be  possible  that,  following  the 
analogy  of  practice  iii  other  States,  we  might  have  decided  that  a  ma- 
jority of  the  members  of  either  Court  were  sufficient  for  the  transaction 
of  business. 

But  the  express  provision  in  the  second  section,  and  the  absence  of 
it  in  the  eighth,  taken  in  connection  with  the  positive  and  unmistaka- 
ble language  of  the  section,  leave  no  room  to  doubt  that  it  was  ex- 
cluded ex  industria  by  the  Convention.  The  case  of  the  People  v. 
White,  22  Wend.,  161,  has  been  cited  by  the  respondents  as  maintain- 
ing a  dififerent  doctrine.  In  that  case  the  Court  held,  that  the  presence 
of  the  Judge  of  the  Circuit  Court  was  unnecessary  to  the  trial,  the 
Court  being  full  and  properly  composed  by  an  Associate  and  two  Al- 
dermen, although  the  Circuit  Judge  had  a  general  right  by  virtue  of 
his  office  to  preside  at  its  sessions,  if  he  chose  to  do  so. 

In  commenting  on  this  case,  the  Court  says,  "  we  admit  that  Judges 
of  a  grade  and  number  enfficient  to  constitute  a  legal  tribunal,  must 
begin  and  continue  through  with  the  trial,  but  that  does  not  include 
supernumeraries.''  This  is  all  that  is  contended  for  in  the  present  case. 
The  Justices  of  the  Peace  are  not  regarded  by  the  Constitution  as  su- 
pernumeraries of  the  Court  of  Sessions,  and  in  the  language  of  the  de- 
cision just  quoted,  they  must,  as  necessary  officers  begin  with,  and  con- 
tinue through  the  trial. 

For  these  reasons  the  judgment  is  reversed,  and  a  venire  de  novo 

awarded. 

14 
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THE  PEOPLE  OP  THE  STATE  OF  CALIFORNIA.  Appellants, 
V.  WILLIAM  AIKENHEAD,  JOHN  YONTZ,  and  others,  his 
Sureties,  Respondents. 

When  an  officer  is  elected  to  a  new  term,  he  should  give  a  new  bond 

The  sureties  on  a  bond  of  an  officer  for  one  term,  will  not  be  liable  for  any  act 
done  by  him  after  election  to  a  second  term. 

It  devolves  upon  an  officer  to  see  that  proper  bonds  are  filed,  and  the  State  has 
no  right  to  visit  upon  a  party  the  laches  of  her  own  officer. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District,  Ala- 
meda County. 

Action  origioally  commenced  in  the  County  of  Santa  Clara.  De- 
fendants moved  for  a  change  of  venue,  and  the  Court  after  due  cause 
shown,  transferred  the  case  to  the  County  of  Alameda.  The  case  was 
tried  by  the  Court,  without  a  jury,  who  found  the  facts  as  follows: 

On  the  4th  day  of  October,  1852,  the  Court  of  Sessions  of  Santa 
Clara  County,  appointed  William  Aikenhead,  County  Treasurer,  in 
place  of  one  Clayton,  resigned.  On  the  following  day,  Aikenhead 
gave  bond,  with  the  defendants  as  sureties,  to  continue  until  his  suc- 
cessor was  qualified.  On  the  2d  day  of  November,  of  the  same  year, 
Aikenhead  was  duly  elected  Treasurer  of  said  County,  and  received 
his  certificate  of  election,  but  never  qualified  or  gave  bond,  and  con- 
tinued to  exercise  his  official  duties.  On  the  7th  of  September,  1853, 
one  Appleton  was  elected  as  his  successor,  but  failed  to  qualify  within 
the  time  prescribed  by  law.  Afterwards,  on  the  1 8th  of  February, 
1854,  the  Court  of  Sessions  appointed  said  Appleton  County  Trea- 
surer. 

The  complaint  alleges,  that  Aikenhead  appropriated  fraudulently,  to 
his  own  use,  certain  moneys  received  by  him  in  his  official  capacity, 
subsequent  to  the  1st  day  of  October,  1853.  This  action  was  brought 
to  recover  the  amount  from  the  defendants,  his  sureties  on  the  bond 
given  October  5,  1852.  Aikenhead  was  not  served  with  process.  The 
Court  below  decided  that  the  sureties  were  not  liable,  and  gave  judg- 
ment for  defendants.    Plaintiffs  appealed. 
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/.  R.  McConnellj  (Attorney  General,)  for  •Appellants,  argued, 
That  the  bond  having  been  given  antil  a  successor  should  be  quali- 
fied, renders  the  respondents  liable.     No  authorities  were  cited. 

Wallace  Sf  RyloAul,  for  Respondents* 

The  sureties  are  not  liable,  because  their  liability  ceased  before  Aik- 
enhead  became  a  defaulter.  4  Blackf.,  2, 15.  6  East,  507.  5  Iredell, 
105.  2Saund.,  411.  8  Mass.,  2*75.  2  Ohio,  344.  6  Howard's  Miss. 
R.,  582.  Rice's  Digest,  158.  Burge  on  Suretyship,  p.  63-12.  Dumas 
r.  Patterson,  9  Ala.,  474.  State  v.  Varranda,  7  Blackf.,  314.  7  Ire- 
dell, 77.  To  render  the  defendants  liable  their  contract  must  be  con- 
strued differently  from  what  they  intended  it.  9  Wheat.,  680.  15 
Peters,  187.  The  sureties  were  not  bound  under  the  new  appointment. 
South  Carolina  Society  t;.  Johnston.  1  McCord,  41.  3  Har.  &  McH., 
216. 

Hetdenfeij)T,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 

The  appointment  of  Aikenhead  as  Treasurer  was  to  continue  until  his 
successor  was  qualified,  and  until  this  took  place,  ordinarily,  his  sureties 
would  be  bound.  But  Aikenhead  was  elected  for  a  new  term  and  ought 
to  have  given  a  new  bond.  It  devolved  upon  another  officer  of  the 
]aw  to  see  to  this>  and  the  sureties  upon  the  bond  may  well  have  rested 
in  security  under  the  impression  that  the  obligations  of  the  law  had 
been  fulfilled.  If  another  than  Aikenhead  had  been  elected  and  failed 
to  qualify,  so  as  to  have  continued  the  latter  in  office,  the  defendants 
would  have  beeu  chargeable  with  notice,  and  indeed  their  continued 
liability  would  have  been  but  an  incident  of  their  contract. 

The  State  has  no  right  to  visit  upon  the  defendants  the  effects  of  the 
laches  of  her  own  officer>  whose  duty  it  was  to  see  that  anew  bond  was 
given. 

Judgment  affirmed. 
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BENJAMIN  R.  BUCKELEW,  Respondent,  v.  JAMES  M.  ES- 
TELL  and  others,  Appellants. 

Questions  »8  to  the  performance  of  the  conditions  contained  in  a  grant,  can  onlj* 
be  made  by  the  grantor;  and  not  by  a  mere  naked  trespasser. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
Marin  County. 

The  action  was  an  application  for  an  injunction  to  restrain  defend- 
ants from  entering  upon  the  plaintiffs  land  and  eemmitting  waste,  by 
cutting  down  valuable  timber. 

W.  Skidmore,  for  Appellants. 

/.  H,  Haralson,  for  Respondent. 

No  briefs  on  file. 

Heydenfeldt,  J.,  delifered  the  opinion  of  the  Court.  Bry jif,  J., 
concurred. 

The  Court  rery  properly  refused  to  dissolve  the  injunction.  There 
are  several  defendants,  and  only  two  hate  answered.  The  answer  ad- 
.  mits  the  grant  through  which  the  complainant  claims  ;  the  question  as 
to  the  performance  of  conditions  in  the  grant  can  only  be  made  by  the 
grantor,  and  not  by  a  mere  naked  trespasser.  The  question  as  to 
boundary  is  the  only  one  which  is  to  be  determined,  and  until  then,  it 
is  proper  that  complainant  should  be  protected  against  the  serious 
damage  of  having  his  trees  cut  down,  especially  as  his  bond  will  fully 
protect  the  defendants  for  any  delay,  if  it  should  turn  out  that  they 
have  the  right. 

Order  aflBrmcd. 
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JOHN  HAMES,  Appellant,  v.  MARTINA  CASTRO,  Respondent. 

Bj  the  Mexican  laws,  all  property  acquired  during  marriage  was  common  pro- 
perty, and  the  wife  could  neither  be  bound  as  security  for  her  husband,  nor 
liable  as  a  joint  contractor,  except  where  it  was  shown  that  the  contract  was 
advantageous  to  the  wife. 

To  establish  that  a  contract  is  advantageous  to  the  wife,  means,  that  it  accrued  to 
the  benefit  of  her  separate  estate. 

Under  the  rule  of  the  Mexican  law,  where  the  wife  is  the  survivor  of  the  hus- 
band, she  is  liable  for  one-half  of  the  community  debts;  but  to  fix  this  liability, 
it  must  be  shown  that  a  fruitless  effort  has  been  made  to  obtain  payment  through 
an  administration  of  the  community  assets,  or  that  there  is  no  common  pro- 
perty, and  that  the  community  is  insolvent. 

Appeal  from  the  District  Coart  of  the  Third  Judicial  District,  Santa 
Cruz  County. 
The  facts  fully  appear  in  the  opinion  of  the  Court. 

D.  S:  Gregory  for  Appellants. 

The  fourth  ground  of  the  defendant's  motion  for  a  nonsuit  was,  that 
the  plaintiff  had  failed  to  show  that  the  defendant  had  derived  any 
benefit  from  the  contract  sued  on.  It  is  not  necessary  to  show  this. 
See  6  How.,  228.  Although  the  wife  may  not  be  bound  by  a  contract 
where  she  signs  as  surety  for  her  husband,  she  will  be  bound  where 
she  jointly  contracts  with  him.  Sprigg  v.  Baisser  and  wife,  3  Cond. 
La.  R.,  451.  And  where  her  name  is  inserted  in  the  act  of  sale,  she 
would  be  bound.     Ibid. 

She  may  contract,  when  authorized  by  her  husband.  Schmidt,  p. 
109,  §  482.  The  concurrence  of  the  husband  in  the  act  of  the  wife 
amounts  to  an  express  authorization,  and  removes  her  disability  to 
contract.  Dunford  v.  Gross,  1  Cond.  La.  Rep.,  690.  Civil  Code  of 
La.,  1719. 

Both  husband  and  wife  are  liable  for  the  debts  of  the  community. 
Schmidt's  Sp.  Law,  p.  14,  §  49.  The  wife,  heir,  heirs  and  assigns, 
have  the  privilege  of  being  able  to  exonerate  themselves  from  the 
community  debts,  by  renouncing  the  community.  Civil  Code,  2314. 
Schmidt,  p.  16,  §§  64,  65,  66.  It  must  be  express,  not  implied.  Code, 
2384.    Schmidt,  p.  16,  §  66.     But  the  wife  who  took  an  active  part  in 
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the  commonity  property,  may  not  renounce.  Code,  2381.  Flood  et 
al.  r.  Shambrough,  3  Cond.  La.  R.,  180.  Lauderdale  r.  Gardiner,  1 
lb.,  690.  The  unauthorized  contracts  of  married  women,  made  valid 
after  the  marriage,  is  dispelled,  either  by  express  or  implied  assent  to 
it.  Civil  Code,  1774.  4  La.  Annual  Rep.,  488.  Schmidt,  p.  109, 
Art.  483.     Faero,  Real.  L.  8.  T  11.  B.  I.    lb.  L.  6,  F.  18,  B.  3. 

The  widow  who  accepts  the  community  property  cannot  renounce, 
but  may  be  sued  in  the  District  Court.  Flood  et  al,^  v.  Shambrough, 
3  Cond.  La.  Rep.,  180.  3  Martin's  R.,  622.  All  property  purchased 
by  husband  and  wife  is  presumed  to  be  community  property.  Love  v, 
Robertson,  1  Texas,  6.     Schmidt's  Sp.  Law,  p.  12,  Art.  43,  44. 

R.  F.  Peckham  for  Respondent. 

The  plaintiff  has  shown  no  advantage  derived  to  the  defendant  under 
the  transaction.  This  was  necessary  to  render  her  liable  by  the  law 
of  the  transaction  known  as  the  law  of  Toro^  cited  in  Panand  v,  Jones, 
2  Cal.,  514.  A  wife  was  not  bound  on  a  contract  executed  jointly  and 
severally  with  her  husband,  unless  it  turned  to  her  separate  advantage. 
Perry  r.  Gerbeau  and  wife,  3  La.  Cond.  R.,  444.  Lawes  r.  Chinn.  3 
lb.,  332.  Dumford  v.  Gross,  3  lb.,  590.  Lombard  v.  Guillet,  2  lb., 
224.  To  render  the  wife  liable,  she  must  renounce  the  law  of  Toro  in 
due  form.  Banks  v.  Jendean,  2  La.  Cond.  R.,  586;  and  a  separate 
advantage  is  the  essence  of  the  obligation,  and  must  be  proved  by  some 
other  evidence  than  that  she  touched  the  money.  Branger  t'.  Kerr,  4 
Cond.  La.  R.,  156. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murrat,  C.  J., 
concurred. 

This  action  is  upon  a  contract  made  during  the  Mexican  dominion, 
and  must  have  its  effect  and  construction  according  to  the  laws  then 
prevailing. 

Several  interesting  questions  entered  into  the  consideration  of  the 
case  at  the  bar,  and  were  argued  with  an  ability  which  displayed  much 
erudition  and  research  on  the  part  of  the  counsel  engaged  on  both 
sides.  But  from  the  view  we  take  of  the  case,  only  one  question  is 
necessary  to  be  considered.  The  proof  shows,  that  at  the  time  of 
making  the  contract,  she  was  a  married  woman,  and  entered  into  it 
jointly  with  her  husband.     By  giving  to  the  evidence  the  construction 
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most  unfavorable  to  the  wife,  the  contract  wonld  appear  to  have  been 
a  joint  purchase  for  the  joint  benefit  of  husband  and  mfe, 

Bj  the  Mexican  laws,  all  property  acquired  during  marriage  is  com- 
mon property.  See  Novissina  Recop.,  ley  1,  tit.  4,  lib.  10.  By  the 
61st  Law  of  Toro,  the  wife  can  neither  be  bound  as  security  for  her 
husband,  nor  liable  as  a  joint  contractor,  except  it  be  shown  that  the 
contract  has  been  advantageous  to  the  wife.  Schraidt^s  Law  of  Spain 
and  Mexico,  sec.  4,  ch.  2. 

To  establish  that  the  contract  was  advantageous  to  the  wife,  means 
necessarily  that  it  accrued  to  the  benefit  of  her  separate  estate,  for 
whatever  the  husband  is  bound  to  furnish  is  expressly  excluded  from 
the  qualification  of  advantage  to  her,  and  there  would  be  no  use  for 
the  rule,  if  her  advantage  was  referred  to  some  new  acquisition  to  the 
common  property.  In  this  case,  the  record  does  not  disclose  any  ben- 
efit to  the  defendant  arising  from  the  contract.  But  it  is  urged  that 
she  is  liable,  bei?ig  the  survivor  of  her  husband,  under  the  rule  of  the 
Mexican  law,  for  one-half  of  the  community  debts.  To  fix  this  liability, 
however,  it  must  be  shown  that  a  fruitless  effort  has  been  made  to 
obtain  payment  through  an  administration  of  the  community  assets,  or 
that  there  is  no  common  property,  and  that  the  community  is  insolvent. 
XlDtil  this  is  done,  the  defendant  cannot  be  made  to  answer  personally 
for  any  part  of  the  debt. 

It  results  from  these  views  of  the  rules  under  the  Mexican  system  of 
jurisprudence,  that  the  Court  was  correct  in  ordering  a  nonsuit,  and 
the  judgment  is  affirmed. 
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Bernard  Bxline,  Regpondent,  v.  S.  P.  Smith  and  A  E  MerarUod,  AppollanU. 


BERNARD  EXLINE,  Respondent,  v.  S.  P.  SMITH  and  A.  R. 
McFARLAND,  Appellants. 

The  Legislature  alone  can  determine  in  what  cases  the  right  of  trial  bj  jury  may 
be  waived. 

The  words  "  prescribed  by  law,''  used  in  the  Constitution,  look  to  actual  legisla- 
tion upon  the  subject  matter,  and  in  no  just  sense  can  be  construtid  into  a  per- 
mission for  the  exercise  of  this  power  by  others. 

Appeal  from  the  County  Court  of  El  Dorado  County. 

Assumpsit  for  work  and  labor  Hone  at  defendants*  request.  At  the 
trial,  defendants  requested  a  jury,  which  the  Court  refused,  and  pro- 
ceed to  try  the  case,  and  upon  the  proofs,  gave  judgment  for  plaintiff. 
Defendants  appealed. 

C.  B.  Patterson  and  A,  C  Campbell  for  Appellant. 
The  ruling  of  the  Court  below  was  incorrect.    Const  U.  S.    Const. 
Cal ,  Art.  I,  §  3. 

Reed  4*  Ankeny  for  Appellant. 
IS'o  brief  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Bryan,  J.,  con- 
curred. 

The  third  section  of  the  first  article  of  the  Constitution  provides  that 
*'  the  right  of  trial  by  jury  shall  be  secured  to  all,  and  remain  inviolate 
foi;  ever;  but  a  jury  trial  may  be  waived  by  the  parties  in  all  civil  cases 
in  the  manner  to  be  prescribed  by  law." 

The  fifih  chapter  of  the  Act  concerning  Civil  Cases,  (page  65,  Re- 
vised Statutes,)  after  providing  the  numerous  cases  in  which  a  jury 
shall  be  deemed  waived,  adds:  "The  Court  may  prescribe  by  rule  what 
shall  be  deemed  a  waiver  in  other  cases." 

The  second  subdivision  of  the  third  section  thus  quoted  is  directly  ia 
conflict  with  the  third  section  of  the  Constitution  of  California.  The 
Constitution  has  imposed  the  power  as  well  as  the  necessity  upon  the 
Legislature,  of  determining  in  what  cases  a  jury  trial  may  be  waived » 
which  cannot  be  transferred  or  delegated  to  any  other  department  of 
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G«orge  Tro&l,  RcipoDdent,  o.  Charlon  V.  Stvart  aol  S.  H.  Bowman,  AppoUants. 

Government.  The  words  "  prescribed  by  law/*  look  to  actual  leglsla* 
tion  upon  the  subject,  and  in  no  just  sense  can  be  extended  to  a  per- 
mission of  the  exercise  of  this  power  to  others. 

The  right  of  trial  bj  jury  is  too  sacred  in  its  character  to  be  frit- 
tered away  or  committed  to  the  uncontrolled  caprice  of  every  judge  or 
magistrate  in  the  State.  Besides,  the  power  to  '*  prescribe  by  law"  is 
legislative,  and  cannot  be  conferred  on  judicial  officers,  as  was  decided 
by  us  in  *'  Burgoyne  t?.  Supervisors." 

From  these  reasons  it  follows,  that,  inasmuch  as  the  appellant  was 
refused  a  jury  trial,  in  consequence  of  a  rule  of  Court  and  not  ou 
account  of  any  statute,  thf*t  the  Court  below  erred. 

Judgment  reversed  with  costs. 


GEORGE  TREAT.  Respondent,  v.  CHARLES  V.  STUART  and 
S.  H.  BOWMAN,  Appellants. 

The  plaintiff  in  an  action  of  forcible  entry  and  detainer,  must  show  an  actual 
peaceable  possession  in  himself  at  the  time  of  the  entry. 

A  landlord  cannot  sue  in  this  form,  in  his  own  name,  for  an  unlawful  entry  upon 
the  pos8<>s8ion  of  his  tenant. 

The  remedy  i«  a  summary  one,  given  by   statute  to  protect  the  possession,  and 
caunut  be  extended  by  implication  to  any  other  than  the  real  occupants. 

Appeal  from  the  County  Court  of  San  Francisco. 

Forcible  entry  and  detainer  for  certain  property  in  San  Francisco. 
Defendants  counsel  requested  the  Court  to  charge  the  jury  that  **plain- 
tiff  in  order  to  recover  must  prove  an  actual  possession  in  himself  and 
not  in  a  tenant^.for  if  a  tenant  was  in  possession  at  the  time  of  the 
entry  the  action  must  be  in  the  tenant^s  name."  The  Court  refused 
the  charge,  and  overruled  a  motion  for  a  new  tr!al,  and  defendants 
appealed. 

Brown,  Pratt  Sf  Tracy ^  for  Appellants. 
15 
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thas    L.  Wilson  aud  Jwhu  Wil'Oo,  Appellan'a,  v.  Feier  La««jn  aud  llenrjr  (Jeiks  Ue^ponlent. 

The  Court  shonld  have  given  the  instruction.  Benuet  v.  Montgomery, 
3  Halst.,  43.  Yoder  v.  Carley,  2  Dana,  245.  5  lb.,  125.  3  A.  K. 
AJarsh.,  127. 

Fen7j3r  6f  Tyler,  for  Respondents,  cited  no  anthority. 

Murray,  C.  J  ,  delivered  the  opinion  of  the  Court.  IlEvnENFELhT, 
J.,  concurred. 

The  plaintiff  in  an  action  of  forcible  entry  and  unlawful  detainer, 
mnst  show  an  actnal  peaceable  possession  in  himself  at  the  time  of  the 
entry.  A  landlord  cannot  sue  iu  this  form  in  his  own  name  for  an  un- 
lawful entry  upon  the  possession  of  his  tenant. 

The  remedy  is  a  summary  one  given  by  statute  to  protect  the  po»- 
Fession  and  cannot  be  extended  by  implication  to  any  others  than  the 
real  otrupants. 

The  refusal  of  the  Court  below  so  to  instrnct  the  jury  was  error, 

Judj^ment  reversed,  with  costs. 


CHAS.  L.  WILSON  and  JOHN  WILSON,  Appellants,  v  PETER 
LASSEN  and  HENRI'  GERKE,  Respondents. 

A  Court  of  Equity  will  not  permit  lltlgration  by  piece  meal.  The  whole  puhject 
matter  and  all  ibo  partii;!*  should  be  before  it,  and  their  resptctive  claims 
determined  once  and  forever. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District, 
County  of  San  Francisco. 

Action  tried  by  the  Court,  without  a  jury. 

The  plaintiffs  to  maintain  their  action,  set  forth  in  their  complaint 
and  offered  in  evidence  two  executory  agreements,  the  first  between  the 
plaintiffs,  John  Wilson  and  Joseph  Palmer,  and  the  defendant,  Peter 
Lassen.  The  other  is  an  alleged  agreement  between  the  plaintiffs  and 
Lassen.  The  first  contract  recites  a  partnership  agreement  for  cultiva- 
ting certain  lands,  and  an  undertaking  upon  the  part  of  Lassen  to  con- 
vey to  John  Wilson  and  Palmer  two-thirds  thereof,  in  order  to  carry 
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CbM.  L.  Wilxon  and  John  Wilson,  AppelltntA,  r.  Pe^er  Lassen  tnd  Henry  Gerke,  Respondent. 

out  the  purposes  of  the  partnership.  Palmer  never  performed,  or  en- 
tered npou  the  performance  of,  any  of  the  provisions  of  this  agreement, 
bat  withdrew  from  the  same  after  giving  doe  notice  to  the  other  par- 
ties. The  second  contract  refers  to  the  conditions  of  the  first  and 
substitutes  C.  L.  Wilson  in  the  place  of  Palmer.  Some  time  after  this 
agreement  had  censed  to  subsist,  Lassen  conveyed  to  Gerke,  the 
defendant,  his  interest  in  the  lands  aforesaid.  The  complaint  docs  not 
aver  performance  upon  the  part  of  the  plaintifis;  and  the  evidence 
adduced  tended  to  prove  that  plaintiffs  had  not  performed  their  part  of 
the  contract. 

The  relief  vsought  for  was  a  cancellation  of  the  deed  from  Lassen  to 
Gerke,  and  an  injunction  restraining  Gerke  from  selling  the  property 
conveyed  by  Fuch  deed.  The  Court  found  the  facts  as  above  stated 
and  gave  judgment  for  the  defendants.  The  plaintiffs  moved  for  anew 
trial,  which  the  Court  denied,  and  plaintiffs  appealed. 

Elisha  Cook  and  S  /.  Field,  for  Appellants. 

The  Court  erred  in  refusing  to  grant  a  new  trial.  I  Selden,  229. 
Story's  Eq.  PI,  §§  805,  806,  807.  Mitford's  PI.,  §  274-277.  3 
Paige.  421.  1  Johns.  Ch.,  298.  2  Yesey,  437.  13  lb.,  118.  14  lb., 
426.  10  Johns  ,  374.  2  Johns.  Ch.,  155.  -3  lb.,  345.  5  lb.,  29.  7 
Watts,  261,  382.  1  Whart,  303.  1  Cow.,  622.  6  Wend.,  226.  3 
Barb.,  ch.  52,  407-  10  lb.,  354.  2  J.  J.  Marsh,  180.  4  Sandf.,  ch. 
594. 

Jolm  S.  Hager  and  Jo.  G.  Baldwin,  for  Respondents. 

1.  Tin's  being  a  bill  in  the  nature  of,  or  for,  the  specific  performance 
of  a  contract,  the  complainant  must  aver  and  prove  the  performance  of 
stipulations  on  his  part.  2  Wheat.,  330.  1  Raud.,  408.  2  Wheat , 
299.     2  Story's  Eq  Jurisp  ,  §§  736,  771. 

2.  The  deed  from  Lassen  to  Gerke  should  not  be  set  aside.  Lassen 
had  a  valuable  property  in  the  estate  mentioned  in  the  agreement;  he 
had  the  interest  of  a  mortgagee.  See  2  S.  and  M.,  294.  This  interest 
he  could  sell  and  did  sell.  See  4  S.  and  M.,  594;  and  Gerke  is  substi- 
tuted to  Lassen's  rights. 

3.  The  contract  set  up  in  the  complaint  is  a  partnership  agreement, 
and  the  bill  should  have  prayed  a  dissolution,  an  accoant,  and  a  parti- 
tion of  the  property. 
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OhM    li.  Wilnon  aod  John  Wilson,  Appwllantt.  v.  Peter  LaM«n  Rod  Hcnrj  Oerke.  ReKpondentp. 


IIetdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 

The  contract  set  op  id  the  complaint  is  a  contract  of  partnership,  and 
the  bill  should  have  been  for  dissolution  of  the  partnership,  an  account, 
and  a  partition  of  the  property.  As  it  is  the  bill  seeks  nothing  which 
a  Court  of  Equity  can  properly  grant.  It  cannot  cancel  the  deed  from 
Lassen  to  Gerke,  because  even  if  all  the  allegations  of  the  bill  are  true, 
Gerke  is  substituted  to  certain  rights  of  Lassen,  and  entitled  to  have 
them  ascertained,  and  secured.  Nor  would  any  such  action  by  the 
Court  have  any  other  effect  than  to  renew  litigation  by  producing  more 
suits,  in  order  to  settle  and  determine  finally,  the  rights  of  all  the  par- 
ties. A  Court  of  Equity  will  not  permit  litigation  by  piece-meal.  The 
whole  subject  matter  and  all  the  parties  should  be  before  it,  and  their 
respective  claims  determined  once  and  forever.  I  ha  ve  reflected  whether 
the  case  should  be  sent  back  with  an  order  to  amend  the  bill,  and  try 
the  cause  upon  proper  pleadings;  but  this  would  produce  an  entirely 
different  case  from  the  one  here  presented,  and  as  this  case  is  no  bar  to 
a  proper  action,  such  a  course  would  only  embarrass  it  with  redundant, 
superfluous,  and  unnecessary  matter;  and  also,  Palmer  ought  to  be  a 
party  to  the  suit  ;  it  is  the  only  proper  and  legal  course  to  determine 
this  suit  on  account  of  the  total  want  of  equity  in  the  bill  therefore  to 
affirm  the  judgment  of  the  Court  below. 

Judgment  affirmed. 
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Ouadalnpe  Bejef,  Respondent,  v.  Henry  L.  Fanrord,  Appellant. 


GUADALUPE  REYES,  Respondent,  v  HENRY  L  SANFORD, 

Appellant. 

The  District  Court  is  a  Court  of  general  original  jurisdiction,  its  process  is  co- 
extensive witli  the  Statt^. 

Causes  may  be  reraored  from  one  district  or  county  to  another  county  or  district 
in  the  manner  provided  by  statute. 

Bnt  it  seems  that  this  would  not  be  permitted,  after  a  party  has  appeared  and 
answered  to  the  merits. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District,  Santa 
Clara  County. 
The  opinion  of  tlm  Court  contains  the  question  in  dispute. 

Smith  Sf  Hardy,  and  L,  Archer,  and  D.  W.  Perley,  for  Appellant. 

Wallace  Sf  Ryland  for  Respondent. 

No  briefs  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt,  J., 
concurred . 

Numerous  errors  have  been  assigned  by  the  appellant,  none  of  which 
are  well  taken.  An  examination  of  the  record  discloses  that  the  cause 
was  properly  tried  by  the  Court  below.  The  question  of  jurisdiction 
has  already  been  decided  by  this  Court. 

The  District  Court  is  a  Court  of  general  original  juris«liction,  its  pro- 
cess is  co-extensive  with  the  State.  Causes  may  be  removed  from  one 
district  or  county  to  another  county  or  district,  in  the  manner  provided 
by  statute;  but  this,  I  apprehend,  would  not  be  permitted  after  the 
party  had  appeared  and  answered  to  the  merits. 

The  appeal  is  clearly  for  delay.  The  judgment  is  therefore  affirmed, 
with  fifteen  per  cent,  damages. 
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ChAtles  K  Smith,  Re<pondeut,  r.  A  D.  Brown,  Qarabhee,  Ac  ,  AppelUn  . 


CHARLES  K.  SMITH,  Respondent,  v.  A.  D.  BROWN,  Garnishee 
of  Hutchinson,  Greene  &  Co.,  Appellant. 

A  p^arnishoe  should  be  allowed  to  amend  his  answer  whenever  it  appearts  that  he 
lias  committed  a  mistake  or  fallea  into  an  error,  wbich  could  not  reasonably 
have  been  avoided. 

This  Court  will  not  interfere  in  thia  respect  with  the  proceedings  of  the  Court 
below,  unless  the  record  nhowM  a  gros*t*  abuse  of  dihcretiou. 

An  order  requirinf?  a  garnishee  to  pay  into  Court  the  amount  for  whicl)  judgment 
has  been  rendered  against  liim,  may  be  considered  as  improper. 

Appkal  from  the  District  Court  of  the  Sixth  Judicial  District,  Sacra- 
mento County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Winans  4*  ITijer  for  Appellant. 

The  Conrt  erred  in  refusing  to  permit  the  appellant  to  amend  bis 
answer.  Carrique  v.  SIdcbottom,  3  Met.,  297.  Pollock  v.  Hunt,  2 
Cal ,  193. 

Harmon  <5*  Sunderland  for  Respondent. 

The  petition  of  Brown  to  amend  his  answer  discloses  no  new  fact 
which,  if  allowed  to  be  shown,  would  change  his  liability,  and  Courts 
will  allow  an  answer  of  a  garnishee  to  be  amended  in  extreme  cases 
only.     Smith  r.  Babcock,  3  Sumner,  583. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt,  J., 
concurred. 

This  appeal  is  taken  from  an  order  of  the  Court  below,  refusing  ap- 
pellant's application  to  amend  his  answer  as  garnishee. 

The  application  was  directed  to  the  discretion  of  the  Conrt,  and  as 
such  discretion  does  not  appear  to  have  been  grossly  abused,  we  will 
not  attempt  to  review  it. 

To  subserve  the  purposes  of  justice,  Courts  should  allow  a  garnishee 
to  amend  his  answer  whenever  it  appears  that  he  has  committed  a  mis- 
take or  fallen  into  an  error  which  could  not  reasonably  have  been 
avoided. 

This  case  shows  no  facts  to  recommend  it  to  the  interposition  of  this 
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William  Wftldron  and  IsratI  Joiner,  Appellant-i,  v.  Charles  Mari>h  and  otberx.  Respondents. 

Court;  but,  on  the  other  hand,  all  the  circumstances  might  very  well 
warrant  the  Court  below  in  the  suspicion  of  fraud,  with  which  it  has 
decided  the  whole  transaction  is  tainted. 

The  whole  proceeding  of  tlie  District  Court  was  irregular.  It  was 
the  duty  of  the  Court  simply  to  render  a  judgment  against  the  gar- 
nishee for  the  amount  found  due,  and  the  order  to  pay  the  same  into 
Court  may  be  considered  as  improper. 

This,  however,  makes  no  difference  in  the  substantial  rights  of  the 
parties,  as  the  plaintiff  is  entitled  to  have  said  money  applied  on  his 
execution. 

Judgment  afiBrmed  with  costs. 


WILLIAM  WALDRON  and  ISRAEL  JOINER,  Appellants,  v. 
CHARLES  MARSH,  and  others.  Respondents. 

An  injunction  will  not  be  granted  in  aid  of  an  action  of  trospas-s  unless  it  appear 
that  the  injury  will  be  irreparable,  and  cannol  be  compensated  in  damages. 

It  is  not  sufficient  that  the  affidavit  should  allp(?e  that  the  injnry  will  be  irrepa- 
ral  le,  ii  must  be  shown  to  the  Court  how  and  why  it  would  be  so,  otherwise 
the  extraordinary  remedy  of  injunction  will  not  be  allowed,  especially  where 
no  action  has  evt-r  determined  the  plaintitl's  right. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District,  Ne- 
vada County. 

The  facts  appear  in  the  opinion  of  the  Court. 

Francis  J,  Dunn  for  Appellants. 

Searles  4*  Ttceed  for  Respondents. 

No  briefs  on  file. 

HEvnENFELDT,  J.,  delivered  the  opinion  of  the  Court.  Mitiray,  C.  J., 
coDcarred. 

An  injunction  ought  not  to  be  granted  in  aid  of  on  action  of  tres- 
pass, unless  it  appear  that  the  injury  will  be  irreparable,  and  cannot  be 
compensated  in  damages. 


5  119 

86  807 

5  lid 

12S  643 


Digitized  by  LjOOQ  IC 


120  JANUARY  TERM. 


W.  0  Stileii  Rnd  natnlct  Darin.  AppelUntn,  v.  Aioo«  T.  Laird,  Respondent. 

In  this  case,  how  the  cutting  of  a  ditch  through  the  plaintiflTs  land 
would  be  such  an  injury  I  cannot  imagine.  It  is  not  sufficient  that  the 
affidavit  alleges  that  the  injury  would  be  irreparable — it  must  be  shown 
to  the  Court  how  and  why  it  would  be  so,  otherwise  the  extraordinary 
remedy  of  injunction  will  not  be  allowed,  especially  where  no  action  has 
ever  determined  the  plaintifiTs  rights. 

The  injunction  in  this  case  ought  not  to  have  been  granted,  and  the 
order  dissolving  it  is  affirmed. 


W.  C.  STILES  and  HAMLET  DAVIS,  Appellants,  v.  AMOS  T- 
LAIRD,  Respondent. 

The  statute  of  this  State,  defining  what  are  nuisances  and  prewriblnj?  a  remedy 
by  action,  docs  not  take  away  any  common  law  remedy  in  the  abatement  of 
nuisances  which  the  statute  does  not  embrace. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District,  Ne- 
vada County. 

Alexander  Anderson  and  /.  IF.  G.  Smith,  for  Appellants. 

The  Court  erred  in  its  charge  to  the  jury,  because  it  is  predicated 
upon  the  doctrine  of  the  common  law,  which  quoad  hoc.  is  not  in  force 
in  this  State.     Comp.  Laws,  pp  666,  §  249,  p  663  §  124. 

As  to  the  right  to  abate  common  nuisances,  see  cases  cited  in  9 
Wend.,  607.  Wetmore  r.  Tracy,  14  Wend.,  250.  Lansing  v.  Smith, 
4  Wend.,  930.  1  Sanf.,  1.  Martin  v.  Nutker,  2  Peere,  Williams,  268. 
An  individual  cannot  maintain  a  private  action  for  damages  on  account 
of  k  public  nuisance,  unless  the  injury  to  him  be  direct  and  special,  and 
not  common  to  others  aifected  by  such  nuisance.  See  also  1  Johns  , 
78.  The  People  v.  the  Corporation  of  Albany,  11  Wend.,  539.  9  lb., 
571.  7  Ad.  &  Ellis  (N.  S.)  339.  Angell  on  Water  Courses,  p.  678. 
Hughes  r.  Hiser,  1  Binney,  463.  Welter  v.  Martin,  7  Mo.,  307.  The 
thing  complained   of  cannot  be  abated   until  it  actually  becomes  a. 
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nuisance.    12  Mod  ,  570.    Holt's  Cases,  499.    Gates  v.  Bliuco,  2  Dana, 
158. 

The  remedy  for  persons  whose  rights  are  put  in^  jeopardy  is  to  seek 
protection  in  a  Court  of  Equity. 

Buckner  Sf  Hill,  for  Respondent. 
No  brief  on  file. 

Bryax,  J.,  delivered  the  opinion  of  the  Court.     IIeydenfeldt,  J., 
concurred. 

This  cause  comes  up  upon  the  following  state  of  facts  : — The  Re- 
spondent purchased  from  miners  upon  **  Lawson's  Ravine,"  in  the 
County  of  Nevada,  certain  mining  claims,  situated  upon  the  ravine, 
which  had  been  held  and  worked  for  several  years  A  large  surplus 
of  water  from  the  debouching  of  foreign  ditches,  passed  through  the 
ravine,  which  was  used  by  the  miners  upon  the  ravine  in  the  washing 
of  the  gold-bearing  earth  and  the  removal  of  tailings  from  their  claims. 
Soljsequently  to  the  location  of  mining  claims  upon  the  ravine  a  portion 
of  the  plaintiffs  below,  erected  a  dam  for  the  purpose  of  turning  the 
water  into  a  mill-race,  and  conducting  the  water  to  a  mill  occupied  by 
Ihcm.  The  respondent  and  others,  mining  upon  the  ravine  complained 
of  the  erection  and  retention  of  the  dam  as  injurious  to  the  free  use  of 
their  mining  property  above  the  dam,  by  flooding  their  ground  with 
water,  and  preventing  an  outlet  to  the  tailings  from  their  claims. 
Notice  was  given,  as  appears  by  the  evidence  sent  up,  to  the  plaintiffs 
below,  10  remove  or  open  their  dam  on  account  of  the  injury  it  was 
working  to  those  above. 

The  plaintiffs  below  not  removing  their  dam,  respondent.  Laird,  with 
others,  proceeded,  as  they  attempted  to  establi:«h  by  proof,  in  a  peacable 
manner  to  remove  the  dam  themselves,  and  abate  the  same  as  a  nuisance. 
This  action  was  brought  against  them  for  damages  in  the  Court 
below  upon  the  account  of  the  removal  above  alluded  to,  and  the  jury 
found  a  general  verdict  for  the  defendants.  The  plaintiffs  appeal  and 
assign  as  error  the  charge  of  the  Court  to  the  jury  and  errors  of  law 
occurring  at  the  trial. 

Appellants'  counsel  relies  for  error — First,  upon  the  charge  of  the 
Court  below,  to  the  effect,  that  if  the  jury  believed  from  the  evidence 
that  plaintiffs  had  so  extracted  the  waters  in  "Lawson's  Ravine"  by 
10 
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means  of  their  dam,  as  to  create  a  nuisance  to  those  working  in  the 
neighborhood  who  were  first  in  their  location  of  claims  upon  the  ravine, 
then  the  jury  should  find  for  the  defendants. 

I  deem  the  iustructions  given  hy  the  Court  to  have  been  proper.  The 
statute  of  this  State  defining  what  are  nuisances  and  prescribing  a 
remedy  by  action,  does  not  take  away  any  common  law  remedy  in  the 
abatement  of  nuisances  which  the  statute  does  not  embrace. 

The  rules  of  the  common  law  were  so  far  adopted  in  this  State  as  to 
supply  any  defect  which  might  exist  in  the  statute  laws  by  furnishing 
additional  remedies  for  the  correction  of  wrongs.  It  matters  but  little 
whether  the  nuisance  complained  of  in  this  cause  is  called  private  or 
public  at  the  common  law;  if  either  it  could  be  abated  by  the  party 
aggrieved,  if  performed  without  a  breach  of  the  peace.  Blackstone  in 
book  3,  page  5,  of  his  Commentaries,  defines  a  nuisance  and  its  remedy 
thus  :  ''Whatsoever  unlawfully  annoys  or  doth  damage  to  another  is  u 
nuisance,  and  such  nuisance  may  be  abated,  that  is  taken  away  or 
removed,  by  the  party  aggrieved  thereby,  so  as  to  connnitno  riot  in  tlie 
doi?ig."  So  it  has  been  held  in  the  English  Courts,  '*that  if  a  person 
upon  his  own  soil  erect  a  thing  that  is  a  nuisance  to  another,  as  by  the 
stopping  a  rivulet,  and  thus  diminish  the  water  used  by  his  catile,  the 
party  injured  may  enter  upon  the  soil  of  the  other  and  abate  the 
nuisance."  2  Smith's  Reports,  page  9.  Comyn's  Digest  Title  Pleader. 
So  the  general  doctrine  has  been  held  in  Hart  v.  The  Mayor  of  Albany. 
9  Wendell.  The  same  doctrine  is  also  held  in  Angell  on  Water  Courses, 
page  426,  that  a  private  nuisance  may  be  abated  by  the  i)arty  aggrieved 
if  it  is  done  peaceably  and  without  a  breach  of  the  {)cace. 

The  obstruction  of  the  water  in  the  Lawson  Ravine  was  a  common 
injury  to  nmny  at  work  upon  the  ravine,  who  had  by  the  necessary  im- 
i>licatiou  of  the  laws  of  the  State  which  relate  to  mines  and  miners,  a 
species  of  property  in  their  njining  grounds,  which  they  had  a  right  to 
protect  (if  they  were  first  in  the  approj)riation  of  the  water  for  mining 
uses)  by  peaceably  abating  the  nuisance.  It  might  also  be  well  deuned 
a  private  nuisance  as  to  the  ))articular  mining  grounds  of  defendants 
injured  by  the  obstruction  (as  in  the  case  above  of  one  obstructing  a 
rivulet  out  of  which  another's  cattle  drank)  and  being  such  a  nuisance 
and  hindrance  to  the  enjoyment  of  a  recoi^niztd  jnoperty  in  this 
StatCj   the   defendants  had  a  right   to   remove  the   dam  if  done   in  a 
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peaceable  manner.  We  will  not  permit  ourselves  to  go  behind  the 
verdict  of  the  jury  to  ascertain  the  facts  as  to  the  priority  of  the  parties 
in  their  location  upon  the  ravine.  From  tlie  verdict  of  the  jury  this 
Court  will  presume  that  the  defendants  were  proven  to  have  had  the 
oldest  right  to  the  natural  flow  of  the  water  in  the  ravine.  Whether 
the  purchase  of  Laird  was  proper  or  not,  could  make  no  difference  in 
this  cause.  Laird  proceeded  with  others  who  were  made  defendants  in 
the  action,  to  remove  the  dam,  all  of  whom  asserted  rights  which  they 
claim  to  have  vested  prior  to  the  erection  of  the  same  by  plaintiffs. 

I  consider  that  the  points  made  upon  appeal  are  not  well  taken,  and 
the  judgment  of  the  Court  below  must  be  affirmed  with  costs. 


/ 


JOHN  B.  PRICE,  Respondent,  v.  PETER  VAX  CAKEGHAN, 

Appellant. 

A  notice  of  appeal  from  a  Justice's  to  a  County  Court,  stating  that  defendant 
appealed  from  the  whole  judgment,  is  a  sufficient  notice  within  the  statute. 

Appeal  from  the  County  Court  of  Santa  Clara  County. 
The  facts  appear  in  the  opinion  of  the  Court. 

Wallace  4*  Ryland  for  Appellant. 

O.  If.  Allen  for  Respondent. 

No  briefs  on  file. 

Bryan,  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt,  J., 
concnrred. 

The  appellant  having  been  defeated  in  an  action  before  a  Justice  of 
the  Peace  for  Santa  Clara  County,  gave  notice  of  appeal  to  the  County 
Court,  and  served  the  same  upon  the  adverse  party,  and  filed  a  proper 
bond  upon  his  appeal.  The  notice  of  appeal  stated  that  he  appealed 
from  **  the  whole  judgment;'*  that  judgment  being  for  one  hundred  and 
seventy  eight  dollars  and  ninety  cents,  debt,  with  ten  percent,  damages 
and  costs  of  suit. 
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There  is  no  dispute,  but  tliat  the  respondent  received  tliis  notice  of 
appeal;  yet  the  Court  below  decided  the  notice  to  bo  insufficient,  and 
dismissed  the  appeal. 

It  is  difficult  to  perceive  upon  what  ground  the  judgment  of  the 
Court  was  based.  The  amendments  to  the  Practice  Act,  Statutes  of 
1854,  page  06,  section  38,  provides,  that  when  the  appeal  is  taken 
upon  questions  of  law  alone,  it  shall  be  heard  upon  a  statement  of  the 
case ;  when  the  appeal  is  taken  upon  questions  of  fact,  or  upon  both 
questions  of  law  and  fact,  the  action  shall  be  tried  anew  in  the  County 
Court,  the  party  being  entitled  to  a  jury  if  he  desires  it.  The  party 
could  readily  discover  whether  the  appeal  was  upon  the  law  merely,  or 
for  the  purpose  of  a  trial  '*  de  novo^  by  looking  at  the  records.  The 
object  of  notice  is  both  to  apprise  the  opposite  party  of  the  appeal, 
and  as  to  what  the  appeal  is  from.  In  this  case,  there  could  be  no 
mistaking  it,  and  there  could  be  nothing  more  definite  than  an  appeal 
from  "  the  whole  judgment." 

The  judgment  of  the  County  Court  dismissing  the  appeal,  is  reversed 
with  costs,  and  the  cause  remanded  for  new  trial. 


SAMUEL  F.  SURVEY,  Respondent,  r.  WELLS.  FARGO  &  CO  , 

Appellants. 

Where  a  check  had  been  lost  and  paid  by  a  banker  upon  a  forced  endorsement, 
hdd^  that  upon  a  suit  for  the  same,  after  a  refui^al  by  the  banker  to  deliver  the 
check  to  the  owner:  in  the  abBcnce  of  rebutting  evidence,  the  measure  of 
damages  must  he.  the  full  value  of  the  amount  for  which  it  was  drawn. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District,  county 
of  Sacramento. 

The  facts  in  this  case  are  as  follows: 

In  April,  1853,  one  Fenn  being  indebted  to  Survey,  went  to  defend- 
ants' Express  Office  in  Nevada,  and  purchased  a  check  or  draft  drawn 
by  Mulford,  their  agent,  on  defendants  at  Sacramento,  for  $715,  and 
inclosed  it  in  a  letter  directed  to  plaintiff  at  Sacramento,  and  de- 
posited it  with   defendants,  as  expressmen,  to  deliver  it.     It  was  duly- 
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taken  by  defendants  to  Sacramento,  and  a  few  days  thereafter  plaintiff 
called  at  defendants'  oflBce  in  Sacramento,  and  they  replied  they  had 
no  letter  for  him.  It  appears  that  a  short  time  previous,  on  the  same 
day,  a  person  who  falsely  rfpresented  himself  to  be  the  plaintiff,  had 
presented  the  check,  demanded  the  $715  named  therein,  and  received 
payment.  The  true  owner  then  demanded  the  check,  and  also  demand- 
ed payment  thereon,  which  the  defendants  refnsed. 

It  was  proved  on  the  trial  that  the  defendants  were  common  carriers 
and  bankers,  and  that  the  carrying  and  delivering  of  letters  was  a 
portion  of  their  usual  daily  business* 

The  jury  found  a  general  verdict  for  plaintiff  for  $715,  the  amount 
of  the  check,  together  with  interest. 

Defendants  made  a  motion  for  a  new  trial,  which  the  Court  over- 
ruled, and  defendants  appealed. 

Winans  4*  Hyer,  for  Appellants. 
No  brief  on  file. 

Crocker  Sf  McKune,  for  Respondent. 

The  verdict  is  in  accordance  with  law  and  evidence,  and  the  motion 
for  a  new  trial  was  correctly  overruled. 

The  defendants  were  clearly  liable  to  the  plaintiffs,  as  common  car- 
riers for  failing  to  deliver  the  letter  and  the  check  to  him. 

An  actual  delivery  to  the  proper  person  is  the  duty  of  the  carrier. 
Ang,  on  Car.,  §  297,  321,  324-325. 

Common  carriers  must  take  care  at  their  peril,  that  the  goods  are 
delivered  to  the  right  person,  for  otherwise  they  will  become  responsi- 
ble.    Story  on  Bail.,  §  543,  547,  450,  570. 

A  delivery  upon  a  forged  order  will  not  discharge  the  carrier.  Ang. 
on  Car ,  §  324.     19  Wend.,  251.    26  lb.,  591. 

The  defendants  were  also  liable  as  bankers,  in  paying  the  check  to 
the  wrong  person  upon  a  forged  indorsement. 

A  forged  indorsement  passes  no  interest,  even  though  the  indorser 
was  ignorant  of  the  forgery.  Ch.  on  Bills,  260.  3  Term  R,  127. 
2  Camp.,  18. 

An  indorsement  even  by  a  person  of  the  same  name,  will  make  no 
diff^erence.    Mead  r.  Noring,  4  T.  R.,  28. 
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A  payment  upon  a  forged  indorsement  will  be  a  mere  nullity.  JSlory 
ou  Prom.  Notes,  §  379. 

A  bunker  is  liable  if  be  refuse  to  honor  the  check  of  his  customer 
having  sufficient  money  in  hand.     Ch.  on  Bills,  281. 

The  plaintiff  demanded  the  check  of  defendants,  it  being  in  their 
possession,  though  after  it  had  been  paid  to  a  stranger.  He  was  en- 
titled to  it,  and  he  could  then  have  indorsed  it  and  held  the  parties  on 
it  liable  if  the  drawers  then  refused  to  pay  it.  The  defendants'  refusal 
to  deliver  it  to  the  person  entitled  to  it,  was  a  conversion  by  them,  for 
which  they  were  liable  in  the  amount  of  the  check.     Ch.  on  Bills,  251. 

The  measure  of  damages  is  prifna  facie  the  amount  due  on  the 
paper,  the  defendants  being  at  liberty  to  reduce  it  by  showing  insolvency^ 
&c.,  of  the  parties  to  it,  but  there  was  no  proof  of  the  kind  in  this  case. 
Sedgwick  ou  Damages,  612  to  514.     Ch.  on  Bills,  251. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C 
J ,  concurred. 

The  6nding  of  the  jury  establishes  the  proposition  that  the  check 
was  the  property  of  the  plaintiff. 

The  only  question  then  is  as  to  the  measure  of  the  damages.  This 
is  said  by  the  appellants  to  be  the  value  of  the  check.  The  legal  pre- 
sumption from  the  fact  of  the  defendants'  refusal  to  deliver  it,  is  that  it 
was  of  the  full  value  of  the  amount  for  which  it  was  drawn,  and  there 
having  been  no  rebutting  evidence  the  verdict  for  that  amount  was 
correct.  Nor  do  we  see  how  the  question  of  value  can  arise,  as  the 
check  was  drawn  by  the  defendants  upon  themselves. 

Judgment  affirmed. 
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THE  PEOPLE  OF  THE  STATE  OP  CALIFORNIA,  Respond- 
ents, i'.  THOMAS  MILGATE.  Appellant. 

'  Pniof  beyonia  n'a^onablt?  doubt  is  necessary  to  establish  a  fact  ajjainst  a  prisoner ; 
but  preponderatiujx  proof,  proof  uccessary  tosiitisfy  a  jury  of  a  fact,,  is  sulli.ient 
to  establish  a  fact  in  his  favor. 

It  is  not  sufficient  to  raise  a  doubt,  oven  tljo'iifh  it  be  a  rea^Jonablc  doubt  of  the 
fact  of  extunuatioii,  simply  b^causj  it  is  uo  proof  of  the  fact. 

The  general  doctrine  appears  to  be,  that  if  a  jury  should  find  the  fact,  that  the 
prison -r  luado  a  felonious  assault  upon  tlie  (Ifm-nsed  with  an  unlawful  wiapon, 
infl:ctin<^  a  mortal  wound,  which  piodnced  instant  d''alh,  an<I  that  there  was 
some  evidence  tending  to  prove  that  such  wound  wasgivmin  the  heat  of  blood, 
in  sudd»'n  and  mutual  comba*;,  but  that  the  proof  of  such  fact  did  not  prepon- 
derate over  the  proof  atrainst  it.  tliou.^h  it  r.ilstd  some  doiint  in  theii  minds 
Iha:  the  matter  of  extenuation  would  not  be  suflicitrntly  made  out,  the  judg- 
ment of  the  Court  would  be  against  th.j  prisoner  for  the  hi^lur  oll'ouae. 

Evidence  of  character  can  only  be  considered  in  reference  to  the  whole  case,  not 
to  any  isolaitd  fact. 

No  inf-Tence  can  be  drawn  by  a  jury  of  the  intention  which  induced  the  corarais- 
^io:l  of  the  offense,  Irom  the  previous  character  of  the  prisoner.  His  intention 
can  only  be  determined  by  his  acts  ;  the  law  will  imply  a  malicious  intention. 

Appeal  from  the  District  Court  of  the  Sixth  Judieinl  District,  Sacra- 
mento County. 

The  prisoner  was  tried  and  found  guilty  of  the  murder  of  one  Henry 
Tillman.  The  facts  and  errors  assigned  will  be  found  distinctly  stated 
in  tlie  opinion  of  the  Court. 

Clark  tj-  Gass,  and  Tod  Robinson,  for  Appellant. 

1.  The  Court  erred  in  ruling  out  the  question,  "  What  was  the  shot 
g-uii  kept  loaded  and  used  for  ?" 

2.  The  Court  erred  in  refusing  the  following  instruction;  "If  the 
jury  believe  from  the  evidence  of  the  defense  introduced  in  justification, 
that  there  is  some  reasonal)le  doubt  whether  or  not  the  prisoner  com- 
mitted the  act  under  a  reasonable  apprehension  of  impending  danger 
and  in  self  defense,  they  must  give  the  prisoner  the  benefit  of  such 
doubt,  and  nnist  find  the  prisoner  not  guilty.  Granger  i\  The  State, 
5  Wrs^-,  459  Young  v.  The  State,  11  Humph.,  200,  Qnisonberry  r. 
Tije  State,  3  Stew,  and  Port.,  315.     Oliver  v.  The  State,  17  Ala.,  598. 
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3.  The  following  instruction  should  have  been  given:  "That  the 
jury  are  at  liberty  to  take  into  consideration  the  peaceable  character 
of  the  prisoner,  in  making  up  their  minds  as  to  the  intention  which 
induced  the  commission  of  the  offense."  Russ.  on  Crimes,  785.  Qui- 
senberry  v.  The  State,  3  Stew,  and  Port.,  215.  Davis  v.  The  State, 
10  Geo.,  105. 

4.  The  Court  erred  in  refusing  to  admit  the  testimony  of  Graham, 
who  told  Milgate  that  Tillman  was  going  armed,  and  cautioned  him  to 
be  on  his  guard. 

James  IT.  Hardy  (acting  Attorney  General)  for  the  People. 

1.  The  Court  properly  refused  to  give  the  first  instruction  asked 
for  by  defendant.  The  reasonable  doubt  which  authorizes  an  acquittal, 
must  arise  from  the  whole  evidence  in  the  case.  It  is  not  sufficient  that 
it  exist  merely  from  the  testimony  of  the  accused.  Arch.  Crim.  Prac, 
215,  and  note.  Commonwealth  v.  York,  9  Met.,  93.  Commonwealth 
V.  Webster,  5  Cush.,  295.     State  v.  Scott,  4  Ired.,  409. 

2.  The  character  of  the  accused  was  properly  submitted  to  the  jury 
in  evidence,  and  they  would  have  the  right  to  consider  it  with  respect 
to  the  whole  case,  and  not  to  any  part  of  it.  It  would  have  no  effect 
other  than  to  operate  upon  the  whole  case,  and  if  the  fact  of  killing 
be  proven,  the  law  presumes  malice; — and  could  it  be  said  that  good 
character  alone  should  be  considered  as  raising  an  adverse  presump- 
tion ?  It  is  only  in  doubtful  cases  that  good  character  can  prevail 
aught.  Commonwealth  v.  Hardy,  2  Mass.,  317.  Commonwealth  r. 
Webster,  5  Cush.,  324.  State  v.  McDaniel.  8  Sra.  &  M.,  401.  The 
instruction  as  to  character  was  not  material,  and  was  not  properly 
drawn.  It  should  have  had  some  bearing  upon  the  crime  charged. 
3  Greenleafs  Ev.,  §  27.     2  Kuss.  on  Crimes,  784. 

MuiiRAY,  C  J.,  delivered  the  opinion  of  the  Court.  ITeydenfeldt, 
J.,  concurred. 

The  first  error  assigned  by  the  appellant  is  the  refusal  of  the  Court 
below  to  permit  one  of  the  witnesses  to  testify  for  what  purpose  the 
shot  gun,  with  which  the  homicide  was  committed,  was  loaded  and 
used.  This  question  was  wholly  immaterial.  It  was  already  in  proof 
by  the  appellant's  own  witness,  that  he  had  gone  to  the  house  anil 
taken  the  gun  for  the  purpose  of  protecting  himself  against  the  de- 
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ceased;  whether  it  was  loaded  with  fine  shot  for  killing  birds  or  not, 
Was  of  no  consequence.  It  is  sufiBcient  that  it  was  unlawfallj  used, 
and  such  use  resulted  in  the  death  of  the  deceased. 

The  second  error,  is  the  refusal  of  the  Court  to  charge  the  jury  that 
*'  if  thej  believed  from  the  evidence  introduced  in  justification  that 
there  is  a  reasonable  doubt  whether  or  not  the  prisoner  committed  the 
act  under  a  reasonable  apprehension  of  impending  danger  and  in  self 
defense,  they  must  give  the  prisoner  the  benefit  of  such  doubt,  and 
must  find  him  not  guilty." 

This  instruction  was  properly  refused  for  two  reasons;  first,  because 
it  was  calculated  to  mislead  the  mind  of  the  jury,  by  directing  their 
attention  exclusively  to  the  evidence  of  justification  adduced  by  the 
defendant's  witnesses.  Suppose,  for  illustration,  that  the  prosecution 
had  proved  by  several  witnesses,  that  the  prisoner  had  made  threats 
that  he  would  kill  the  deceased  on  sight,  and  that  on  learning  that  he 
was  in  the  neighborhood,  had  taken  his  gun,  and  deliberately  shot  him, 
without  any  hostile  demonstrations  having  been  made  against  him:  and 
on  the  trial,  he  had  proved  by  one  or  more  witnesses,  that  he  had  only 
acted  in  self-defense,  would  the  instruction  have  been  proper  ?  Or,  on 
the  other  hand,  ought  not  the  presumption  to  arise,  from  all  the  evi» 
dence  both  for  the  prosecution  and  defense  ?  Second,  The  instruction 
was  improper,  because  a  reasonable  doubt  is  insuflBcient  to  determine 
the  guilt  or  innocence  of  the  prisoner.  The  homicide  being  admitted 
or  proved,  the  law  raises  the  presumption  of  malice,  which  it  is  neces- 
sary for  the  prisoner  to  rebut  by  proof.  Proof  beyond  a4*easonable 
doubt  is  necessary  to  establish  a  fact  against  the  prisoner;  but  prepon- 
derating proof,  proof  necessary  to  satisfy  a  jury  of  the  fact,  is  sufficient 
to  establish  the  fact  in  his  favor.  But  it  must  go  to  this  extent,  other- 
Wise  there  is  nothing  on  which  the  jury  can  fonnd  their  belief,  and 
warrant  them  in  concidering  the  fact  proved.  It  is  not  sufficient, 
therefore,  to  raise  a  doubt,  even  though  it  be  a  reasonable  doubt,  of 
the  fact  of  extenuation,  simply  because  it  is  no  proof  of  the  fact.  2 
Archbold*s  Crim.  Prac.  and  Pleading,  215. 

The  general  doctrine  of  the  books  appears  to  be,  that  if  a  jury  should 
find  the  fact,  that  the  prisoner  made  a  felonious  assault  upon  the  de- 
ceased with  an  unlawful  weapon,  inflicting  a  mortal  wound,  which  pro- 
duced instant  death,  and  that  there  was  some  evidence  tending  to  prove 
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that  snch  wound  was  given  in  the  heat  of  blood  in  sudden  and  mntnal 
combat,  bnt  that  the  proof  of  such  fact  did  not  preponderate  over  the 
proof  against  it,  though  it  raised  some  doubt  in  their  minds,  that  the 
matter  of  extenuation  would  not  be  sufficiently  made  out,  and  the 
judgment  of  the  Court  would  be  against  the  prisoner  for  the  higher 
offense.     (Commonwealth  v,  York,  9  Met.,  93.) 

It  would  be  an  almost  useless  consumption  of  time  to  multiply  au- 
thorities upon  this  point,  as  it  has  been  so  well  settled  on  principle,  that 
but  few  decisions  can  be  found  tending  to  establish  a  different  doctrine. 

The  third  error  assigned  is  the  refusal  of  the  Court  to  charge  the 
jury,  "  that  they  were  at  liberty  to  take  into  consideration  the  peaceable 
character  of  the  prisoner  in  making  up  their  minds  as  to  the  intention 
which  induced  the  commission  of  the  offense  charged."  In  the  case  of 
McDaniels  v.  The  State,  8  S.and  M.,  401.  the  rule  is  laid  down,  •'  that 
where  evidence  touching  the  general  character  of  the  party  is  admit- 
ted, it  ought  manifestly  to  bear  relation  to  the  charge  against  him ;  but 
evidence  of  good  character  in  relation  to  the  particular  crime  charged, 
seems  to  be  only  admissible  in  cases  where  the  guilt  of  the  party  ac- 
cused is  doubtful."  The  same  doctrine  was  substantially  held  in  the 
case  of  the  Commonwealth  v.  Hardy,  2  Mass.,  817. 

In  the  case  under  consideration,  the  killing  was  undisputed,  and  evi- 
dence of  character  had  already  gone  to  the  jury,  which  they  had  a  right 
to  consider  in  reference  to  the  whole  case,  but  not  to  any  isolated  fact*^ 
besides  this,  how  could  the  jury  draw  any  inference  of  the  intention 
which  induced  the  commission  of  the  offense  from  the  previous  character 
of  the  prisoner  ?  His  intention  can  only  be  determined  by  his  acts;  the 
law  will  imply  a  malicious  intention. 

It  might  have  been  proper  to  have  asked  the  instruction  in  relation 
to  the  provocation  which  induced  the  act;  but  the  homicide  having 
been  proved,  no  instruction,  as  to  character,  could  defeat  the  legal 
presumption  of  intention  to  kill. 

Again,  it  is  contended  that  the  Court  erred  in  refusing  to  admit  the 
testimony  of  one  Graham,  that  he  had  told  Milgate  that  the  deceased 
was  going  armed,  and  that  he  had  cautioned  him  to  be  on  his  guard. 
It  was  not  proposed  in  connection  with  this  to  prove  that  the  deceased 
had  made  any  threats  against  the  prisoner;  and  the  fact  of  his  going 
armed  was  no  justification  or  extenuation  whatever. 
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As  to  the  application  for  a  new  trial,  it  seems  to  have  rested  npou 
the  importance  of  showing  that  Cook,  one  of  the  witnesses  for  the  de- 
fense, was  present  at  the  killing,  which  fact  had  been  contradicted  by 
the  prosecution.  The  main  part  of  Cook's  testimony  which  was  relied 
on,  consisted  in  his  proving  that  a  pistol  and  knife  was  found  on  the 
body  of  the  deceased. 

Considering  the  case  upon  the  other  testimony,  as  disclosed  by  the 
record,  it  is  perfectly  immaterial  whether  that  fact  existed  or  not,  and 
if  it  was  clearly  proved  and  uncontradicted,  ought  to  have  had  no 
weight  with  the  jury. 

For  these  reasons,  the  judgment  of  the  Court  below  is  affirmed,  and 
the  Court  below  is  directed  to  appoint  a  day  for  the  execution  of  the 
sentence. 


RICHARD   CHENERY,  Respondent,  v.  EDWIN  C.  PALMER, 

Appellant. 

Where  a  plaintiff  set  up  his  right  to  property,  by  virtue  of  a  couveyance  which 
was  shown  by  the  testimony  of  a  witness,  to  be  a  mortgage,  held  that  the  de- 
fendant on  cross  examination  could  show  that  the  mortgage  bad  been  satisfied. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District,  County 
of  Sacramento. 

The  action  was  trespass  for  wrongfully  taking  from  the  custody  and 
possession  of  the  plaintiff  a  large  number  of  cattle. 

The  defendant  in  his  answer  sets  up  that  the  cattle  were  the  property 
of  one  C.  I.  Hutchinson.  That  prior  to  the  commencement  of  this  suit, 
a  judgment  was  obtained  in  the  United  States  District  Court  for  the 
Northern  District  of  California,  in  favor  of  James  H.  Lucas  and  others, 
against  Hutchinson* 

That  an  execution  was  issued,  and  that  the  cattle  in  controversy 
were  seized  as  the  property  of  Hutchinson,  they  being  at  the  time  of  the 
levy  in  his  possession. 

At  the  trial  plaintiff  in  order  to  prove  his  title  to  the  property,  called 
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Hatchinson,  who  testified  that  he  transferred  the  cattle  to  plaintiff  by 
a  bill  of  sale,  which  although  absolute  upon  its  face  was  intended 
merely  as  a  security  to  indemnify  plaintiff  against  certain  obligations 
he  had  entered  into  for  his  benefit.  The  defendant  attempted  to  show 
by  cross  examination  that  this  conditional  bill  of  sale  which  was  in  the 
nature  of  a  mortgage,  had  been  satisfied.  The  Court  refused  to  admit 
the  testimony.    To  which  ruling  plaintiff  excepted. 

The  defendant  proved  the  matter  set  up  in  his  answer  to  be  true. 
The  jury  found  a  verdict  for  the  plaintiff.  Defendant  moved  for  a  new 
trial,  which  the  Court  denied  and  defendant  appealed. 

Baldwin  Sf  Boicma?t  and  Edwards  S^  English,  for  Appellant. 

The  Court  erred  in  refusing  to  allow  the  defendants  to  cross  examine 
the  witness  as  to  the  fact  whether  the  obligations  to  secure  which  the 
transfer  was  made,  had  been  paid. 

1.  Because  being  a  witness  the  defendant  had  a  right  to  the  fullest 
cross  examination  in  order  to  show  the  memory,  means  of  infoi^ation, 
intelligence  and  fairness  of  the  witness.  1  Gr.  Ev.,  §§  445-446.  Brown 
V.  Burns,  8  Mo.,  2G. 

2.  Because  the  witness  being  permitted  to  testify  that  the  paper  was 
intended  as  a  mortgage,  and  a  mortgage  by  parol,  it  was  certainly  com- 
petent for  the  defendant  to  show  that  the  mortgage  had  been  discharged. 

A  mortgage  is  the  conveyance  of  an  estate  by  way  of  pledge  for  the 
security  of  a  debt,  to  become  void  on  payment  of  it,  4  Kent's  Com., 
138. 

The  object  of  cross  examination  is  to  draw  from  a  witness  a  further 
disclosure  than  was  made  upon  the  examination  in  chief,  in  reference  to 
the  matter  testified  alone.  Harrison  v.  Rowan,  3  Wash .,  C.  C.  R.,  5S2. 
This  further  disclosure  was  prevented  in  this  case. 

Winans  <$•  Hyer  and  Tod  Robinion,  for  Respondent. 
No  brief  on  file 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

The  plaintiff  set  up  his  right  to  the  property  by  virtue  of  a  convey- 
ance which  was  shown  to  be  a  mortgage.  The  defendant  on  the  cross 
examination  attempted   to  show  that  the  mortgage  had  been  satisfied, 
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bat  was  prevented  from  obtaining  an  answer  from  the  witness  on  the 
ground  that  it  was  au  examination  into  matter  not  introduced  by  the 
direct  examination. 

Under  any  rule  the  Court  decided  incorrectly.  If  the  plaintiff  could 
claim  under  the  mortgage,  it  certainly  was  not  new  matter  even  under 
the  rule  which  the  respondent  relies  on,  for  the  defendant  to  show  there 
was  no  mortgage,  by  showing  its  discharge.  This  proof,  together  with 
that  subsequently  offered,  showing  that  the  plaintiff  had  no  possession 
of  the  property  at  the  time  of  the  alleged  trespass,  would  have  been 
conclusive  against  the  plaintiff.  It  would  have  given  him  the  charac- 
ter of  a  stranger  to  the  transaction,  and  consequently  denied  him  the 
right  to  sue. 

The  judgment  is  reversed  and  the  cause  remanded. 


THE  PEOPLE  OP  TUB  STATE  OF  CALIFORNIA,  Respon- 
dents,  V.  DAVID  DAVIDSON  and  MICHAEL  KENNEDY, 
Appellants. 

Under  the  law  of  this  State  an  accessory  is  treated  as  a  principal,  and  as  if  the 
person  charged  assach  bad  committed  the  offense. 

It  is  not  error  to  charge  a  principal  and  accessory  in  the  same  indictment. 

Appeal  from  the  Court  of  Sessions  of  Placer  County. 
The  facts  appear  in  the  opinion  of  the  Court. 

B,  F.  Myers  and  W.  S.  Long,  for  Appellants. 
Argued  that  the  judgment  should  be  reversed,  because  the  indictment 
charged  more  than  one  ofifense. 

/.  il.  McConnell,  Attorney  General,  for  Respondents. 
Cited  Comp.  Laws,  p.  639,  §  IL 

Bryan,  J.,  delivered  the  opinion  of  the  Court.    Heydexfeldt,  J., 
concurred. 
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This  caase  was  tried  in  the  Court  of  Sessions,  for  Placer  Conntj, 
upon  an  indictment  charging  the  defendants  with  an  assault  with  in- 
tent to  commit  murder,  in  the  first  count  of  the  indictment;  and  in  the 
second  count  charging  the  defendant,  Kennedy,  with  aiding  and  abet- 
ting an  assault  with  intent  to  commit  murder,  as  an  accessory.  Upon 
this  indictment,  the  defendant  Davidson,  having  elected  to  be  tried 
separately,  the  jury  found  him  guilty  of  an  **  assanlt  with  a  deadly 
weapon,  with  the  intention  of  committing  great  bodily  injury.'* 

The  indictment  in  charging  Davidson  and  Kennedy  with  an  assault 
with  an  intent  to  commit  murder,  and  afterwards  Kennedy  with  being 
an  accessory,  charges  but  one  oflfepse.  Tne  eleventh  section  of  the  Act 
concerning  Crimes  and  Punishments,  makes  any  person  aiding  or  assist- 
ing, or  advising  and  encouraging  the  perptt ration  of  a  crime,  a  princi- 
pal, and  that  he  or  she  shall  be  punished  accordingly.  Under  the  law 
of  this  State,  the  accessory  is  treated  as  a  principal,  and,  as  if  the  per- 
son charged  as  such  had  committed  the  offense.  It  is  not  error  to 
charge  the  defendant  as  principal  and  accessory  in  the  same  indict- 
ment. 

The  verdict  of  the  Jury  which  finds  the  defendant  guilty  of  an  **  as- 
sault with  a  deadly  weapon,  with  intent  to  commit  great  bodily  in- 
jury," is  regular,  and  we  deem  that  it  finds  the  defendant  guilty  of  a 
public  offense.  Section  424,  of  the  Act  regulating  Proceedings  in 
Criminal  Cases,  provides — that  in  all  cases  a  person  may  be  found 
guilty  of  an  offense,  the  commission  of  which  is  necessarily  included  in 
that  with  which  he  may  be  charged  in  the  indictment. 

To  find  the  defendant  guilty  of  an  **  assault  with  intent  to  commit 
great  bodily  injury,"  is  necessarily  included  in  the  charge  of  an  assault 
with  intent  to  commit  murder.    We  find  no  error  in  the  record  sent  up. 

The  judgment  below  is  therefore  affirmed  with  costs. 
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ARNOLD  ENGELS,  Jr..  Appellant,  v.  EDWARD  D.  HEATLY, 

Respondent. 

Where  a  party  makes  a  purchase  from  an  innocent  agent,  who  afterwards  parts 
with  the  money  of  his  principal,  and  it  afterwards  tunis  out  that  such  purchase 
avails  the  purchaser  nothing :  Bddj  that  no  right  of  legal  complaint  will  lie 
against  the  agent. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District,  San 
Francisco  County. 

The  facts  are  as  follows  : 

On  the  15th  day  of  December,  1852,  Lewis  Reford  and  Thomas  C. 
Thomas  held  a  mortgage  on,  and  were  in  possession  of  the  ship  Thra- 
cian,  and  were  joint  owners  in  the  adventure  of  the  voyage  on  which 
the  ship  was  then  engaged. 

The  defendant  having  instructions  from  Reford,  who  resided  at 
Panama,  to  make  sale  of  his  interest,  did,  on  the  2d  of  February,  1853, 
as  his  agent,  sell  and  transfer  all  of  Reford's  interest  in  and  to  the 
ship  and  adventure,  to  Thomas,  for  the  sum  of  $3,500. 

On  the  15th  day  of  March  following,  pursuant  to  instructions  re- 
ceived from  Reford,  defendant  remitted  the  $3,500  to  Messrs.  Wil- 
liams &  Lockett,  of  Liverpool — at  the  same  time  advising  them  of  the 
source  from  which  this  sum  was  derived.  The  remittance  was  received 
and  duly  acknowledged. 

On  the  12th  day  of  April,  1854,  Thomas  assigned  to  the  plaintiff 
for  a  valuable  consideration,  all  •*  his  right,  title,  and  interest  in  and 
to  any  claim  then  existing,  or  which  might  thereafter  exist,  against  all 
parties,  arising  from  or  out  of  the  sale  of  Reford's  interest  in  the  ship, 
to  Thomas,  by  the  defendant  Heatly,  as  Reford's  agent." 

On  the  31st  of  January,  1853,  Reford's  interest  in  the  ship  was  at- 
t  iched,  at  the  suit  of  Montefore  &  Burgoyne,  and  the  same  sold  at 
sheriff's  sale,  upon  an  execution  issued  upon  the  judgment  obtained  in 
the  suit  in  which  the  attachment  issued. 

Both  Thomas  and  the  defendant,  at  the  time  of  the  sale,  were  una- 
ware of  the  attachment. 

The  suit  is  brought  to  recover  back  the  purchase  money.    Upon  the 
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Statement  of  facts  as  above  rendered,  a  jury  trial  having  been  .waived 
by  both  parties,  the  caused  was  tried  by  the  Court,  who  gave  judgment 
for  the  defendants. 
Plaintiff  appealed. 

Burritt  Sf  Gorham^  for  Appellants. 

1.  The  sale  by  Heatly  lo  Thomas,  conveyed  nothing,  and  the  pur* 
chase  money  paid  by  Thomas  may  be  recovered  back.  Canal  Bank  r. 
Bank  of  Albany,  1  Hill,  287.  Young  v.  Cole,  3  Bingh.,  N.  C,  124. 
Wilson  r.  Milner,  2  Campb.,  452.  Gardner  r.  Gray,  4  lb.,  144.  lb., 
169.     6  Taunt.,  108. 

2.  Heatly  is  liable  because  he  acted  in  the  capacity  of  agent  for  a 
foreign  principal.     Story  on  Agency,  §  268,  et  seg, 

C.  Temple  Efmnett,  for  Respondent. 

However  defective  may  be  the  title  which  Thomas  acquired  by  this 
sale,  in  the  face  of  the  facts  as  given,  Heatly,  the  agent,  cannot  be 
held  answerable  for  it.  2  Kent's  Com,,  630,  and  cases  cited:  Story 
on  Agency,  §§  153,  154,  et  seg.,  and  notes,  and  §  300.  Dunlap's  Pa- 
ley  on  Agency,  p.  181,  and  note.  Rathboner.  Budlong,  15  Johns.,  I. 
Emerson  v.  Providence  Hat  Manuf.  Co.,  12  Mass.  287.  Dubois  r. 
Del.  and  Hud.  Canal  Co.,  4  Wend.,  285. 

Heydenfkldt,  J.,  delivered  the  opinion  of  the  Court.  Bryan,  J., 
concurred. 

The  plaintiff  knew  as  well  as  the  defendant  the  condition  of  that 
which  he  purchased.  It  does  not  appear  that  he  was  in  any  wise  di£* 
turbed  in  his  rights  by  the  seizure  on  attachment.  We  cannot  upon 
this  record  decide  what  the  plaintiff  obtained  by  his  purchase;  but  if 
it  should  avail  hlra  nothing,  he  has  no  right  of  legal  complaint  against 
Heatly,  who  was  an  innocent  agent,  and  had  already  parted  with  the 
money  of  his  principal,  which  he  obtained  by  virtue  of  the  sale  to 
Thomas. 

Judgment  affirmed. 
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PINKHAM  &  Mcdonough,  Appellants,  c.  McFARLAND  & 
ELROD,  ReepoDdents. 

The  power  of  opeDio^  up  a  case  after  it  has  been  once  submitted,  rests  in  the 
sound  discretion  of  the  Court  hearing  the  cause,  and  as  a  general  rule  will 
not  be  reTised. 


mil 


Where  one  party  to  an  action  is  misted  by  the  act  ^^yPher^  Justice  demands 
that  a  new  trial  should  be  granted. 

Apt»EAL  from  the  County  Conrt  of  Yuba  County. 

The  defendants  McFarland  &  Elr^,  were  sued  as  makers  of  two 
certain  promissoiy  notes. 

The  notes  were  regulariy  endorsed  to  the  plaintiffs,  who  brought 
rait  thereupon.  The  answer  of  the  defendants  admitted  the  genuine- 
ness and  execotion  of  the  notes,  but  contained  an  allegation  on  infor^ 
matioR  to  the  effect,  that  the  plaintiffs  were  not  the  legal  owners  or 
holders  of  the  notes,  bat  that  they  had  been  placed  in  their  hands  by 
the  payee  for  collection. 

At  the  trial)  plaintiffs  offered  the  notes  in  evidence  and  rested.  De» 
fendants'  counsel  moved  for  a  nonsuit^  npon  the  ground  that  plaintiffs 
had  not  proved  the  genoiaeness  of  the  indorsements. 

The  Court  granted  a  nonsuit;  whereupon  plaintiffd'  counsel  requested 
of  the  Court  permission  to  prove  the  indorsements — which  request  the 
Court  refused. 

Whereupon,  plaintiffs  appealed^ 

Howe  and  Haun,  for  Appellants^ 
William  L.  Willis^  for  Respondents. 
No  briefs  on  file. 

Murray,  C.  J.»  delivered  the  opinion  of  the  Court.  Hetdknfeldt, 
J.,  concurred. 

The  endorsements  of  the  notes  sued  on  are  not  denied  with  sufficient 

certainty  by  the  answer;  if  they  were,  the  defendants  ought  to  have 

objected  to  their  introduction  in  evidence. 
18 
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As  no  8uch  objection  was  made,  the  plaintiffs  were  warranted  in 
supposing  it  was  waived,  and  the  snbscqncnt  motion  for  nonsnit  was  a 
surprise  upon  them  which  the  Court  should  have  relieved,  by  admitting 
further  testimony. 

The  power  of  opening  up  a  case  after  it  had  been  once  submitted, 
rests  in  the  sound  discretion  of  the  Court  hearing  the  cause,  which  we 
will  not  as  a  generalrule  attempt  to  revise.  In  this  case,  however,  the 
plaintiffs  have  be^B^^  by  the  acts  of  the  defendants,  and  justice 
requires  that  a  ne^^^^phould  be  gfranted^ 

Ordered  according!^ 


5    188 

5    13S 
1 120    690 


HENRY  PIERCE,  Appellant,  v.  HUGH  KENNEDY  and  FORD, 
LATHROP  &  Co.,  Respondents. 

The  liability  of  a  goarantor  on  a  promlssorj  note  is  strictly  that  of  an  indorser. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,  San 
Francisco  County. 

This  action  was  brought  upon  a  promissory  note,  of  which  the  follow* 

ing  is  a  copy  : 

Marysville,  Cal.,  April  12th,  1852. 
$1000.00. 

Sixty  days  from  date  I  promise  to  pay  Henry  Pierce  or  order,  the 
sum  of  one  thousand  dollars,  value  received  of  him. 

HUGH  KENNEDY. 

(Indorsed)  Ford,  Lathrop  &  Co. 

The  complaint  contained  two  counts,  one  charging  the  defendanta  as 
joint  makers,  the  other  charging  Ford,  Lathrop  &  Co.  as  indorsers.  It 
appears  from  the  statement  upon  appeal,  agreed  to  by  the  parties,  that 
on  the  12th  day  of  June  following,  the  day  upon  which  the  note  fell 
due,  Kennedy,  the  maker,  was  absent  from  the  city  of  Marysville,  bnt 
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was  somewhere  Id  the  viciDitj,  and  no  demand  was  made  upon  him  for 
payment  or  left  at  his  former  place  of  residence. 

No  notice  of  demand  or  non-payment  was  given  to  the  indorsers. 

On  the  14th  day  of  the  same  month  the  note  was  presented 
to  the  indorsers  for  payment,  who  declined  paying  the  same,  saying 
that  the  note  was  dae  on  the  14th  of  June,  and  as  it  was  not  pre- 
sented on  that  day,  they  had  a  right  to  consider  it  oaid. 

The  Coart  below  granted  a  nonsuit,  and  plai^Mppealed. 


isider  It  Dau 

# 


Hackett  Sf  Judah^  for  Appellants. 

Benliam  and  Rice  and  Geo.  C,  Bales,  for  Respondeiits. 

No  briefs  on  file. 

Hevdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concnrred. 

The  defendants,  Ford,  Lathrop  &  Co.,  were  guarantors  upon  the  note 
which  is  the  foundation  of  this  action.  1|^eir  liability,  according  to  the 
decision  of  this  Court,  in  Riggs  v,  Waldo,  2  Cal,  485,  is  strictly  that  of 
an  indorser,  and  they  were  entitled  to  notice  of  nonpayment  even 
although  the  circumstance  of  the  maker's  absence  might  have  excused 
a  presentment,  and  demand  upon  him.  The  case  cited  has  been  incor,. 
rectly  reported;  the  facts  in  that  case  should  appear  similar  to  the  facts 
in  this. 

The  Court  below  was  correct  in  granting  a  non-suit,  and  the  judgment 
ii  affirmed. 
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1 80^  MATTHEW  W.  IRWIN,  Respondent,  v.  ROBERT  PHILLIPS 
I  gj  ^  and  others,  Appellants. 

Conrts  are  bound  to  take  notice  of  the  political  and  social  condition  of  the  coantry 
which  they  judicially  rule. 


S^lMid 

3^^HlU 

inlV^^ 


The  policy  of  this  SMJI|M^dicated  by  her  leprislation.  in  confcrrinj^  the  priri- 
lege  to  work  the  ^^^^qually  couferd  the  right  to  divert  the  streams  from 
their  natural  chan^^^^ 


These  two  rigbtRf^tand  npon  an  equal  footing,  and  when  they  conflict,  they  must 
be  decided  by  the  tact  of  priority. 

The  miner  who  Helectw  a  piece  ef  ground  to  work,  must  take  it  as  be  finds  it.  sub- 
ject to  prior  rights  whicli  have  an  equal  equity  on  account  of  an  equal  recogni- 
tion from  the  sovereign  power. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District,  Ne- 
vada County. 

The  material  facta  of  the  case  are  contained  in  the  opinion  of  the 
Court. 

At  the  trial,  the  jury  found  that  the  possession  of  the  plaintiff  was 
anterior  to  that  of  the  defendants,  and  under  instructions  from  the 
Court,  found  for  the  plaintiff. 

Defendants'  counsel  excepted  to  the  ruling  of  the  Court,  and  from 
the  final  judgment  entered  in  the  cause,  appealed. 

Dunn  and  Marshall  for  Appellants. 

I.  The  Court  erred  in  its  instructions  to  the  jury.  1  Ch.  Black., 
205,  and  3  lb.,  218.  Aug.  on  Water  Courses,  p.  140,  and  §§  135,  210, 
216,  101,  332,  241,  350.  352,  114,  115,  127.  128,  133,  140,  and  89. 
Cook  V,  Hull  3  Ma»s.,  263.  Colburn  v,  Richards,  13  Mass.,  397. 
Arnold  v.  Foot,  12  Wend.,  330.  Crooker  v.  Bragg,  10  Wend..  260. 
People  V,  Canal  Appraisers,  13  Wend*,  355.  Summers  r.  Tillotson,  *l 
Pick..  198.  15  Johns.,  217.  Coke  on  Littleton,  132.  Coke's  Inst.,  2. 
Rex  I?.  Yarborough.  3  B.  and  C,  91,  Ang.  on  Water  Courses,  p. 
4,  §  U. 

II.  There  cannot  under  our  law  be  a  prescriptive  right  presumed 
short  of  an  occupancy  of  ten  years  at  least,  as  the  law  makes  no  provi- 
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sion  on  that  head.    See  proof  as  to  length  of  ocenpancy,  and  Piatt  v. 
Root,  15  Johns.,  213.     CoWin  v.  Bennett,  It  Wend.,  564. 

Jo.  G.  Baldicin  for  Respondent. 

1.  The  plaintiff  being  in  possession,  whether  of  pnblie  or  private 
land,  whether  the  possession  be  rightful  or  tortious,  he  may  maintain 
trespass  for  the  invasion.  2  Wheat.  Selw..  1018.  1  Chitty's  PI.,  1 18, 
and  authoriiies. 

2.  It  is  especially  so  here,  where  the  who]f«ikOHrse  of  the  General 
and  State  Governments  has  been  'to  enconrage  rne  settlement  and  ap- 
propriation of  the  poblic  land,  and  especially  the  mining  lands  and 
those  necessary  for  the  purpose  of  mining. 

3.  The  negative  and  positive  policy  of  the  Government,  raises  new 
principles  of  law  and  new  relations  in  reference  to  the  mineral  lands  of 
the  United  States  or  of  this  State;  and,  therefore,  this  Court  must 
apply  new  principles,  or  make  new  principles  for  this  subject,  and  the 
interests  connected  with  it,  so  as  to  advance  the  great  ends  of  this  new 
interest. 

4.  That  this  policy  may  be  stated  with  8ufficient  definitiveness  to 
be  the  right  of  individual  appropriation,  subject  to  such  rules  and  limita- 
tions as  may  be  necessary  to  give  effect  to  two  leading  principles:  First, 
The  most  productive  working  of  the  mines.  Second,  The  interest,  con- 
venience, and  profit  of  the  greatest  number. 

5.  But  these  last  principles  are  subservient  to  another  principle, 
which  is  necessary  to  give  effect  to  these  primary  principles;  and  this 
principle  is  protection  to  labor  and  encouragement  of  it,  which  can 
only  be  given  by  allowing  to  mining  claims  and  appropriations  a  right 
of  property,  with  its  incidents. 

6.  That  the  lands  being  open  to  this  appropriation,  the  rule  of  time 
18  the  role  of  right;  and  the  first  taker  is  to  be  protected  in  his  entry 
and  possession.    This  is  necessary  to  public  peace  and  policy. 

7.  That  there  is  no  difference  between  an  appropriation  of  land  and 
an  appropriation  of  water;  this  being  a  mere  accessory,  as  sand,  gravel, 
gold  dust,  or  any  thing  else,  the  Courts  must  give  effect  to  this  rule 
and  right,  as  to  the  water  as  to  the  land. 

8.  The  water  running  over  public  land  is  an  element,  attached  or 
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coming  oat  of  the  soil,  and  may  be  ased  for  the  purpose  of  working 
oat  the  more  important  interests  connected  with  the  gold 'and  minerals. 

9.  There  is  no  reason  why  lands  or  minerals  (or  those  owning  them) 
in  the  bed  or  near  the  bed  of  a  stream,  shoald  be  preferred,  in  the  nse 
of  this  water,  to  lands  elsewhere,  any  more  than  if  coal  were  an  ele- 
ment of  use  in  working  gold,  it  should  be  held  for  the  use  of  the  land 
immediately  over  it. 

10.  If  there  is,  then  it  mast  be  either  because  there  is  something  in 
some  technical  la^^  of  in  the  nature  of  the  case  which  is  to  give  this 
privilege. 

First,  Technical  law  concedes,  thnt  by  the  common  law,  a  running 
stream  passes  to  the  owners  of  Inml  through  which  it  flows,  a  right  to 
the  water.  But  that  is  on  the  ground  of  ownership.  The  rule  is, 
that  water  is  a  sort  of  property;  and  law  says  who  it  belongs  to.  But 
the  owner  here  is  the  Government — the  Government  does  not  claim 
the  water — it  permits  all  the  property,  land,  water,  gold,  soil,  timber, 
to  be  enjoyed,  and  has  put  no  limitation  on  the  right.  It  is  as  if  no 
one  owned  it;  in  which  case  any  one  could  get  it  for  the  taking  it. 
There  is  no  diflference  between  making  a  reservoir  and  taking  out  a 
bucketful.  Nor  is  there  any  more  reason  in  the  nature  of  things  why 
one  man  should  not  appropriate  all  the  water  in  the  creek,  than  all  the 
gold  on  the  banks  or  in  the  bed. 

Second,  But  before  the  defendant  had  ani/  interest  or  claim,  this 
water  was  diverted,  and  this  dam  made.  Then  the  defendant  squats 
on  his  claim.  Being  a  naked  possessor,  without  title,  he  takes  only 
what  he  seizes;  claiming  every  thing  from  mere  occupation,  he  gets 
only  what  he  squats  on. 

But  how  does  he  claim  the  water  which  was  before  diverted — the 
contents  of  another  man's  dam  ?  The  squatting  privilege,  we  submit, 
does  not  retro-act,  nor  does  it  concede  to  the  sojoarner  of  a  day  the 
right  to  pull  down  all  the  mill-dams  up  and  down  the  creek. 

Here  the  defendant  claims  to  divert  the  water  from  the  bed  of  the 
stream  for  his  purposes,  and  to  trench  on  the  plaintiff's  dam,  npon  the 
ground  that  the  plaintiff  had  vo  light  to  divert  it  I 

11.  If  the  defendant,  by  his  subsequent  location,  got  the  whole 
right  of  the  Government,  he  did  not  get  more  than  the  private  right; 
he  did  not  get  the  chose  in  action— right  to  sue  for  torts  or  trespasses 
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er  anything  of  the  sort;  nor  did  he  get  a  right  to  the  water  before 
diverted. 

12.  If  there  be  any  rule  or  doctrine  which  would  apply  the  water 
of  a  stream  to  the  lands  near  by  the  margin,  how  near  ?  and  ,what  the 
reason  of  any  snch  role  ?  Bat  it  was  not  shown  that  the  application 
asked  for,  was,  in  this  particular  case,  or  as  a  general  rule»  proper,  or 
more  beneficial  to  the  mining  interest  or  to  the  public. 

13.  Not  as  a  general  rule,  for  there  is  no  presumption  that  gold 
follows  the  course  of  streams,  or  of  this  stream ;  or  that  this  was  a 
running  stream ;  or  its  length,  breadth,  or  the  country  through  which 
it  flowed;  or  that  gold  and  water  go  together;  or  that  there  is  most 
gold  where  there  is  most  water;  or  any  general  or  local  facts  showing 
the  application,  or  calling  for  the  rule. 

14.  On  the  contrary,  the  water  of  the  mining  region  being  public 
property,  and  its  use  being  thus  permitted,  the  use  is  a  private  act,  and 
may  be  made  for  the  personal  interest  of  the  locator;  and  prima  facie 
he  is  entitled  to  that  he  has  taken:  and  if  there  is  any  limitation,  the 
party  setting  up  the  limitation  must  show  it.  He  has  not  shown  that 
the  plaintiff  took  too  much,  or  took  it  in  snch  a  way  as  that  the  public 
interest  suffers;  or  that  the  general  interest  represented,  or  the  persons 
engaged  in  it,  suffered  by  this  act,  as  the  representative  act  of  a  prin- 
ciple operating  wrongfully. 

1 5.  This  was  not  a  nuisance — it  was  not  attempted  to  be  abated  as 
a  nuisance — there  can  be  no  nuisance  in  an  allowed  appropriation  of 
public  property.  And  it  worked  no  wrong  to  the  defendants.  Every 
thing  which  annoys  a  man  would  be  a  nuisance  according  to  this  new 
reading  of  that  word.  Besides,  to  establish  this  right  in  the  mines, 
where  every  claim  would  be  a  subject  of  contest,  would  be  to  establish 
the  law  of  force. 

Alexander  Anderson^  also  for  Respondent,  argued — 

1.  Priority  of  location  and  appropriation  of  water-right,  confer  on 
plaintiff  a  right  of  action. 

2.  Defendants  are  trespassers^  and  liable  for  their  torts. 

3.  The  doctrines  of  the  common  law  ;  quoad^  the  rights  incident 
to  riparian  ownership,  and  the  customary  flow  of  water  in  its  natural 
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channel,  are  not  inflexible,  and  most  yield  to  the  varying  and  pecaliai" 
circumstances  of  the  country. 

4.  The  rulings  of  the  Court  are  correct  as  to  the  law  of  the  case. 

5.  The  testimony  does  not  show  that  plaintiff's  dam,  ditch,  and 
reservoir  are  such  obstructions  as  constitnte  a  nuisance,  and,  if  a  nui' 
sance,  whether  private  or  public ;  and  if  private,  then  defendant  had 
DO  right  to  abate  it,  but  by  action  pursuant  to  statute. 

6.  The  right  of  evidence  and  the  law  are  both  in  favor  of  plaintiff, 
and  for  these  reasons  the  judgment  of  the  District  Court  should  be 
affirmed. 

Authorities. — ^The  right  of  private  property  in  a  water  course  is 
derived  from  or  embraced  by  the  ownership  of  the  soil  over  which  it 
naturally  passes.    Angell  on  Water  Courses,  §  6,  p.  3. 

The  right  of  property  in  water  is  merely  usufructuary.  lb.,  §  94-5, 
and  notes.  lb.,  p.  86-t,  and  §  119.  See  also  §  128,  as  to  the  dis* 
tinction  .between  naturaj  and  artificial  wants.     Ibid.,  pp.  130, 131,  132« 

See  vide,  especially  sec.  131  of  same  work,  for  the  doctrine  as  laid 
down  by  Chief  Justice  Shaw  in  Carey  v,  Daniels,  8  Met.,  466,  quali- 
fying the  general  rule  of  public  jurisdiction,  prior  occupation,  &c. 

Quoad,  natural  and  artificial  easements.     See  Aug.,  p.  146,  §  148* 

Easements  in  water  courses  are  created  by  deed,  devise,  or  record, 
§  168;  ergo,  a  man  cannot  claim  title  to  a  water  course  but  by  deed 
and  under  seal.     Aug.,  180. 

A  grant  may  be  presumed  from  an  user  less  than  twenty  years.  lb., 
§  207.     So  a  license,  §  212. 

See  section  225,  lb.,  p.  240,  for  consideration  of  the  rule,  that  the 
mode  or  manner  of  using  water  shall  not  be  materially  varied  to  the 
prejudice  of  others. 

Quoad,  Public,  Common,  and  Private  Property.  See  Vattel,  p. 
109,  ch.  20. 

Quoad,  Eminent  Domain.     lb.,  §  244. 

Quoad,  the  Use  of  Common  Property.     lb.,  §  248-9. 

Quoad,  the  Right  of  Anticipation.     lb.,  §  250,  p.  114. 

For  the  law,  quoad  the  rights  of  riparian  owners  to  divert  water 
courses,  as  recognized  in  the  older  States. 

See  2  "Kinne's  Corap.,  p.  558,  and  cases  cited.  Also,  1  Leigh's  Nisi 
Prius,  p.  564,  §  10,  et  seq. 


Digitized  by  LjOOQ  IC 


JANUARY  TERM.  U5 


Maithaw  W.  Irwin,  Reipondent,  o.  Robert  Phillipsftod  others,  AppelUnt*. 

See  Williams  v.  Morland,  2  B.  and  C.  910,  (9  Eng.  C.  L.,  269.) 
Bealj  r.  Shaw,  6  East.,  214.  Mason  v.  Hill,  (2t  Eng.  C.  L.,  11.) 
Rex  r.  Trafford.  20  Eng.  C.  L.,  198.  8  Bing.,  204,  (21  Eng.  C,  L- 
272.)  Bower  v.  Hill,  1  Bing.,  N.  C,  549,  (27  Eng.  C.  L.,  489.) 
Balston  v,  Brinstead,  1  Camp ,  463.  Franknm  v,  Falmouth,  6  C.  and 
P.,  529,  (25  Eng.  C.  L„  526) 

See,  also,  Gale  &  Whateley^s  Law  of  Easements,  p.  90,  et  seq.]  and 
also,  Tyler  ».  Wilkinson,  4  Mason,  U.  S.  Rep.,  397. 

Heydbnfbldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

The  seyeral  assignments  of  error  will  not  be  separately  considered, 
because  the  whole  merit  of  the  case  depends  really  on  a  single  question, 
and  upon  that  question  the  case  must  be  decided.  The  proposition  to 
be  settled  is  whether  the  owner  of  a  canal  in  the  mineral  region  of  this 
State,  constructed  for  the  purpose  of  supplying  water  to  miners,  has 
the  right  to  divert  the  water  of  a  stream  from  its  natural  channel,  as 
against  the  claims  of  those  who  subsequent  to  the  diversion  take  up 
lands  along  the  banks  of  the  stream,  for  the  purpose  of  mining.  It 
must  be  premised  that  it  is  admitted  on  all  sides  that  the  mining  claims 
in  controversy,  and  the  lands  through  which  the  stream  runs,  and 
through  which  the  canal  passes,  are  a  part  of  the  public  domain,  to 
which  there  is  no  claim  of  private  proprietorship,  and  that  the  miners 
have  the  right  to  dig  for  gold  on  the  public  lands  was  settled  by  this 
Coart  in  the  case  of  Hicks  et  al,  v.  Bell  et  aL,  3  Cal.,  219. 

It  is  insisted  by  the  appellants  that  in  this  case  the  common  law 

doctrine  must  be  invoked,  which  prescribes  that  a  water  course  must  be 

allowed  to  flow  in  its  natural  channel.     But  upon  an  examination  of 

the    authorities  which  support  that  doctrine,  it  will  be  found  to  rest  j 

npoD  the  fact  of  the  individual  rights  of  landed  proprietors  upon  the  I 

stream,  the  principle  being  both  at  the  civil  and  common  law  that  the 

owner  of  lands  on  the  banks  of  a  water  course,  owns  to  the  middle  of 

the  stream,  and  has  the  right  in  virtue  of  his  proprietorship  to  the  use 

of  the  water  in  its  pure  and  natural  condition.     In  this  case  the  lands 

are  the  property  either  of  the  State  or  of  the  United  States,  and  it  is 

not   necessary  to  decide  to  which  they  belong  for  the  purposes  of  this 

It  is  certain  that  at  the  common  law  the  diversion  of  water 
19 
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coorses  could  only  be  complained  of  by  riparian  owners,  who  were 
deprived  of  the  use,  or  those  claiming  directly  under  them.  Can  the 
appellants  assert  their  present  claim  as  tenants  at  will  ?  To  solve  this 
question  it  must  be  kept  in  mind  that  their  tenancy  is  of  their  own 
creation,  their  tenements  of  their  own  selection,  and  subsequent,  in  point 
of  time  to  the  diversion  of  the  stream.  They  had  the  right  to  mine 
where  they  pleased  throughout  an  extensive  region,  and  they  selected 
the  bank  of  a  stream  from  which  the  water  had  been  already  turned, 
for  the  purpose  of  supplying  the  mines  at  another  point. 

Courts  are  bound  to  take  notice  of  the  political  and  social  condition 
of  the  country,  which  they  judicially  rule.  In  this  State  the  larger  part 
of  the  territory  consists  of  mineral  lands,  nearly  the  whole  of  which  are 
the  property  of  the  public.  No  right  or  intent  of  disposition  of  these 
lands  has  been  shown  either  by  the  United  States  or  the  State  govern- 
ments, and  with  the  exception  of  certain  State  regulations,  very  limited 
in  their  character,  a  system  has  been  permitted  to  grow  up  by  the  vol- 
untary action  and  assent  of  the  population,  whose  free  and  unrestrained 
occupation  of  the  mineral  region  has  been  tacitly  assented  to  by  the 
one  government,  and  heartily  encouraged  by  the  expressed  legislative 
policy  of  the  other.  If  there  are,  as  must  be  admitted,  many  things 
connected  with  this  system,  which  are  crude  and  undigested,  and  subject 
to  fluctuation  and  dispute,  there  are  still  some  which  a  universal  sense 
of  necessity  and  propriety  have  so  firmly  fixed  as  that  they  have  come 
to  be  looked  upon  as  having  the  force  and  effect  of  res  judicata 
Among  these  the  most  important  are  the  rights  of  miners  to  be  protected 
in  the  possession  of  their  selected  localities,  and  the  rights  of  those  who, 
by  prior  appropriation,  have  taken  the  waters  from  their  natural  beds, 
and  by  costly  artificial  works  have  conducted  them  for  miles  over  moun- 
tains and  ravines,  to  supply  the  necessities  of  gold  diggers,  and  without 
which  the  most  important  interests  of  the  mineral  region  would  remain 
without  development.  So  fully  recognized  have  become  these  rights, 
that  without  any  specific  legislaiion  conferring,  or  confirming  them,  they 
are  alluded  to  and  spoken  of  in  various  nets  of  the  Legislature  in  the 
same  manner  as  if  they  were  rights  which  had  been  vested  by  the  most 
distinct  expression  of  the  will  of  the  law  makers;  as  for  instance,  in  the 
Revenue  Act  "canals  and  water  races"  are  declared  to  be  property 
subject  to  taxation,  and  this  when  there  was  none  other  in   the   State 
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than  sach  as  were  devoted  to  the  use  of  mining.  Section  2  of  Article 
IX  of  the  same  Act,  providing  for  the  assessment  of  the  property  uf 
companies  and  associations,  among  others  mentions  ''dam  or  dams, 
canal  or  canals,  or  other  works  for  mining  purposes.'*  This  simply  goes 
to  prove  what  is  the  purpose  of  the  argument,  that  however  much  the 
policy  of  the  State,  as  indicated  by  her  legislation,  has  conferred  the 
privilege  to  work  the  mines,  it  has  equally  conferred  the  right  to  divert 
the  streams  from  their  natural  channels,  and  as  these  two  rights  stand 
upon  an  equal  footing,  when  they  conflict,  they  must  be  decided  by  the 
fact  of  priority  upon  the  maxim  of  equity,  qui  prior  est  in  tempore 
fotior  est  injure.  The  miner,  who  selects  a  piece  of  ground  to  work, 
must  take  it  as  he  finds  it,  subject  to  prior  rights,  which  have  an  equal 
equity,  on  account  of  an  equal  recognition  from  the  sovereign  power.  If 
it  is  upon  a  stream  the  waters  of  which  have  not  been  taken  from  their 
bed,  they  cannot  be  taken  to  his  prejudice;  but  if  they  have  been  already 
diverted,  and  for  as  high,  and  legitimate  a  purpose  as  the  one  he  seeks 
to  accomplish,  be  has  no  right  to  complain,  no  right  to  interfere  with  the 
prior  occupation  of  his  neighbor,  and  must  abide  the  disadvantages 
of  his  own  selection. 

It  follows  from  this  opinion  that  the  judgment  of  the  Court  below 
was  substantially  correct,  upon  the  merits  of  the  case  presented  by  the 
evidence,  and  it  is  therefore  affirmed. 
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JOSHUA  W.   RED.MAN   aod   JOHN  YONTZ,   Respondents,  v. 
MARIA  Y.  GULNAC,  AppelUiit. 

After  the  jury  have  once  retired,  it  ia  error  to  allow  them  to  come  into  Court  and 
rtceiTe  iiiblructioDS  in  the  absence  of  the  parties  or  their  counsel. 

Such  in}«tniction  will  l>e  considered  important  if  the  contrary  is  not  shown,  from 
thtf  very  tact  that  the  jury  have  asked  for  them. 

The  certificate  of  the  Judge  ot  the  Court  below  in  a  snflficient  tlulhcntication  of  a 
statement  on  appeal  and  where  a  party  does  not  think  proper  to  file  amend- 
ments, or  the  Judge  to  correct  the  sutement,  the  certificate  ot  that  fact  by  the 
Judge  is  all  that  is  necessary. 

Appeal  from   the   District  Court  of  the  Third  Judicial  District, 
Santa  Clara  County. 
The  opinion  of  the  Court  contains  the  facts. 

A.  C.  Campbell  and  A.  J.   Yates,  for  Appellants. 

Wallace  (J-  Ryland^  for  Respondents. 

No  briefs  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Bryan,  J., 
concurred. 

It  was  error,  after  the  jury  had  retired,  to  allow  them  to  come  into 
Court  and  instruct  them,  in  the  absence  of  the  parties  or  their  counsels. 

Such  instructions  will  be  considered  important  if  the  contrary  is  not 
shown,  from  the  very  fact  that  the  jury  have  asked  for  them.  The  cer- 
tificate of  the  Judge  of  the  Court  below  is  a  sufficient  anthentication  of 
the  statement.  An  appellant  cannot  be  defeated  of  his  rights  by  any 
such  proceeding.  If  the  respondent  did  not  think  proper  to  file  amend- 
ments, or  the  Judge  to  correct  the  statement,  the  certificate  of  thatfaci 
by  the  Judge  is  all  that  is  necessary. 

Judgment  rever.scd,  with  costs,  and  new  trial  granted. 
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CArm^n  O«n»do  Da  JoIidmii  and  others,  Re«poDd«ntii,  v.  Jom  Diego  Sepnlbed^  AppelUat. 


CARMEN  GUIRADO  De  JOHNSON,  and  others,  Respondents,  v. 
JOSE  DIEGO  SEPULBKDA,  Appellant. 

Every  iotendment  mast  be  in  favor  of  a  decifiion  of  the  Court  below,  and  a  caase 
will  not  be  reversed  upon  an  error  of  law,  uulesi*  it  appears  Irom  the  statement 
or  pleadings  in  the  cas«e,  that  the  party  complaining  is  injured  by  such  error. 

The  object  of  a  statement  as  provided  by  onr  statutes  is  to  make  that  record 
which  before  was  not  record,  and  which  rt'sts  only  in  the  i-ecoUection  of  the 
Courts,  or  Counsel,  or  the  minutes  of  tlie  Clerk. 

It  is  not  necessary  to  embody  matter  of  record  in  a  bill  of  exceptions. 

An  Appeal  can  be  heard  upon  a  bill  of  exceptions  taken  at  the  trial,  if  signed 
by  the  Judge. 

Two  or  naore  of  several  co-tenants  cannot  join  in  an  action  of  ejectment. 

Appeal  from  the  District  Court  of  the  First  Judicial  District,  County 
of  Los  Angeles. 

This  was  an  action  of  ejectment  for  an  undivided  estate,  brought  by 
the  plaintiffs,  ns  the  widow,  and  the  heirs  at  law  of  Santiago  Johnson, 
deceased.  It  appears  from  the  complaint  that  the  plaintiffs  are  tenants 
in  common  with  other  co-tenants  not  made  parties.  At  the  trial  the 
jury  returned  a  verdict  ior  the  plaintiffs,  in  accordance  with  the  proof 
adduced.  Defendant  moved  for  a  new  trial,  which  was  refused  by  the 
Court,  and  from  the  final  judgment  entered  in  this  action  defendant 
appealed. 

Hartman  Sf  Norton  and  H.  S,  Love,  for  Appellant. 

1.  Plaintiffs  took  the  estate  as  tenants  in  common.  They  claim  to 
be  seized  of  the  premises,  and  claim  a  right  of  property  and  not  a  mere 
right  of  possession.  Their  freeholds  are  several,  and  not  joint.  The 
widow  claims  an  undivided  half  of  an  undivided  fifth,  and  the  heirs 
claim  the  residue.  Their  claim  being  in  severalty,  they  cannot  main- 
tain a  joint  action  of  ejectment.  Adams  on  Eject.,  186,  187.  Co.  Litt., 
1 95,  197  note.  Roscoe  on  Real  Actions,  7 .  Jackson  v.  Bradt,  2  Caines, 
175.  Malcom  v. Rogers,  5  Cow,  188.  Cole  v.  Irving,  6  Hill,  638. 
Runnington  on  Eject.,  222.  Steams  on  Real  Actions,  172.  2  Bl.  Com., 
194.     Com.  Dig.,  Abatement,  E.  10,  F.  6. 
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OarniPB  Gaindo  De  Johnron  and  olherm  Respondttntp.  t.  Jom  Dirgo  8«palbrd*,  Appellant. 

2.  The  answer  set  op  title  in  third  persons.  This  was  a  good  defense ; 
in  ejectment  the  plaintiff  must  always  recover  on  the  strength  of  his 
own  title,  and  not  upon  the  weakness  of  his  adversary's. 

Scott,  Granger  4*  Brent^  for  Respondents. 

This  Court  can  use  no  papers  upon  the  hearing  of  the  appeal  in  this 
case  except  the  judgment  roll.  No  statement  of  the  case  has  been 
made;  the  papers  filed  &reezj)arte,  and  should  be  disregarded.  See 
Prac.  Act,  §  338,  346 

2.  The  complaint  states  that  the  ancestors  of  complainants  purchased 
of  the  defendant.  The  defense  set  up  is,  that  at  the  time  of  the  sale 
the  title  was  in  third  parties.  This  ihe  defendant  cannot  do  in  order 
to  avoid  his  deed.     14  Johnson,  223.     10  lb.,  291.     17  lb.,  161. 

3.  The  plaintiffs  can  join  in  this  action,  the  joinder  beuig  fixed  by 
statute.     Prac.  Act,  §  12.  13,  14. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt, 
J.,  concurred. 

It  is  insisted  by  the  Respondents'  counsel  that  this  case  comes  up  on 
the  judgment  roll,  and  that  we  cannot  consider  anything  else,  as  there 
is  no  statement  signed  by  the  Judge  of  the  Court  below,  or  agreed  upon 
by  the  parties;  although  not  necessary  to  a  decision,  we  have  determined 
to  settle  the  practice  on  this  point,  to  avoid  lurther  difficulties  and  mis- 
apprehensions. 

On  the  trial  in  the  Court  below  the  appellant  tendered  several  bills 
of  exceptions  to  the  decisions  of  the  Court,  which  were  signed  by  the 
Judge  and  filed  by  the  Clerk,  and  thus  became  records  in  the  case.  As 
before  decided,  the  object  of  a  statement,  as  provided  by  our  statutes, 
is  to  make  that  record,  which  before  was  not  record,  but  rested  only  in 
the  recollection  of  the  Court,  or  counsel,  or  the  minutes  of  the  Clerk; 
and  it  never  has  been  considered  necessary  to  embody  matter  of  record 
in  a  bill  of  exceptions. 

For  these  reasons  this  Court  held  that  it  would  not  review  a  case  on 
testimony  taken  down  at  the  trial,  and  certified  to  us  by  the  Clerk,  or 
upon  errors  purporting  to  have  oeen  noted  in  the  Clerk's  minutes,  but, 
that  the  same  should  have  been  embodied  in  a  bill  of  exceptions  and 
signed  by  the  Judge,  or  agreed  to  by  the  parties. 
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It  is  said  that  if  this  Coart  should  entertain  appeals  upon  bills  of 
exceptions  taken  at  the  trial  and  signed  by  the  Judge,  without  com- 
pelling the  party  to  make  and  serve  a  statement  upon  the  opposite 
party  within  the  time  allowed  by  law,  embracing  such  exceptions  that 
every  case  can  be  reversed  upon  some  abstract  or  irrelevant  point, 
which,  if  it  had  been  properly  pointed  by  a  statement,  would  have  been 
wholly  immaterial.  No  such  result  can  be  properly  apprehended. 
Every  intendment  must  be  in  favor  of  the  decision  of  the  Court 
below,  and  we  have  repeatedly  held  upon  unquestionable  authority  that 
we  would  not  reverse  a  cause  upon  an  error  of  law  unless  it  appeared 
from  the  statement  or  the  pleadings  in  the  case,  that  the  party  com- 
plaining was  injured  by  such  error.  Besides,  it  is  an  easy  matter  for 
cither  party  to  see  that  the  bill  of  exceptions  states  the  error  correctly. 
This  practice  is  frequent  in  many  of  the  States,  and  commends  itself  as 
a  safe  mode  of  preserving  everything  occurring  upon  the  trial.  Having 
thus  alluded  to  the  question  of  practice  we  will  consider  the  main  point 
in  this  case,  viz:  the  right  of  the  plaintiffs  to  maintain  this  action.  It 
appears  from  the  declaration  that  they  are  tenants  in  common  with 
several  other  co-tenants  not  made  parties.  As  such  they  cannot  join  in 
an  action  of  ejectment  under  the  form  of  pleading  adopted  in  this  suit. 

Tenants  in  common  hold  by  several  and  distinct  titles,  but  by  unity 
of  possession,  because  none  knoweth  his  own  severalty,  and  therefore 
they  all  occupy  promiscuously.     2  Black.,  §  191. 

The  rule  which  determines  whether  tenants  in  common  should  sue 
jointly  or  severally  depends  upon  the  nature  of  their  interest  in  the 
matter  or  thing  which  is  in  controversy,  for  injuries  to  their  common 
property,  as  trespass,  quare  datfsum  f regit,  or  nuisance,  &c.,  they 
should  all  be  joined,  but  they  must  sue  severally  in  real  actions,  gene- 
rally, as  they  all  have  separate  titles.     See  Coke's  Litt.,  197. 

In  England  an  action  of  ejectment  founded  on  a  joint  demise  of  seve- 
ral tenants,  in  common,  cannot  be  sustained.  I  am  aware  that  in  some 
States  a  different  practice  obtains,  but  this  is  where  the  old  fictions  of 
the  action  of  ejectment  are  preserved  and  the  plaintiff  declares  on  a 
demise;  for,  as  it  would  be  competent  for  tenants  in  common,  to  convey 
by  deed,  their  interest  in  the  laud  to  a  third  person,  they  may  demise 
it  for  a  term  of  years;  thus  the  plaintiffs  lessors,  who  are  incompetent 
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to  sue  jointly,  rnaj  by  a  fiction  of  law  maintain  their  action  in  the  name 
of  their  lessee. 

It  is  contended  thnt  this  disability  is  removed  by  our  statutes,  which 
allows  all  persons  interested  in  the  snbject  matter  to  join  in  one  action. 
Granting  that  this  provision  extends  to  actions  of  ejectment  brought 
by  tenants  in  common,  in  this  case  the  declaration  shows  upon  its  face 
that  all  the  parties  so  interested  have  not  been  joined. 

For  these  reasons  the  cause  is  reversed. 


JOSEPH  S.  LEAVITT,  Appellant,  v.  FREDERICK  A.  GUSHEE 
and  others,  Respondents. 

In  an  action  charging  conspiracy  to  obtain  a  favorable  compromise  of  suits  abont 
to  be  commenced,  it  is  not  sufficient  merely  to  show  that  there  were  no  groundn 
to  warrant  the  8uit».  It  ought  in  addition  to  be  proved  that  the  intention  ot 
the  parties  were  unfairly  directed  to  the  obtainment  of  such  an  end,  by  under- 
f^tanding  and  agreement  between  them,  which  may  be  shown  either  by  their 
words  or  aciF. 

Appeal  from  the  Superior  Court  of  San  Francisco. 
The  facts  material  to  the  points  decided  will  be  found  in  the  opinion 
of  the  Court. 

B.  S.  Brooks,  for  Appellant. 
No  brief  on  file. 

Iloiladay,  Saunders  <f-  Cary,  for  Respondents. 

Cited:  Piatt  v.  Scott,  6  Blackf.,  389.  4  Denio,  189.  6  Geo.,  492, 
8  Ver.,  141.  12  Met.,  651.  2  Penn.,  531.  2  Paige,  178.  2  Kent. 
Com.,  632.  2  Bailey,  623.  1  Watts,  216.  5  lb.,  259.  5  Peters, 
114.  2  Bibb.,  449.  1  lb.,  168.  2  Rand,  442.  1  Wend,,  355.  3 
Barb.,  369.  2  Denio,  26.  S  lb.,  205.  9  Cow.,  674.  1  Hill,  287. 
7  lb..  159.    9  Pick.,  112. 

Hetdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C^ 
J.,  concurred. 
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In  an  action  charging  conspiracy  to  obtain  a  favorable  compromise 
of  suits  about  to  be  commenced,  it  is  not  suflScient  merely  to  show  that 
there  were  no  grounds  to  warrant  the  suits.  It  ought  in  addition  to 
be  proved  that  the  intention  of  the  parties  was  unfairly  directed  to  the 
attainment  of  such  an  end  by  understanding  and  agreement  between 
them,  which  may  be  shown  either  by  their  words  or  acts. 

If  this  was  not  the  correct  rule,  then  it  would  often  happen  that 
parties  who  were  unwisely  advised  by  their  own  friends  or  counseb 
would  avoid  the  deliberate  and  complete  adjustment  of  controversies  at 
law.     It  is  the  policy  of  the  law  not  to  encourage  such  results. 

Jud'^ment  affirmed. 


ENGELS,  HOOPER  &    CO.,    Respondents,   r.   McKINLEY   & 
GARIOCH,  Appellants. 

The  a#*igmnentof  a  Lease  as  collateral  security  for  the  payment  of  a  debt.  doe» 
Dot  vest  the  estate  in  the  assignee  until  a  breach  of  the  agreement;  and  an 
aiwignee  is  only  entitled  to  the  reversion  by  privity  of  estate,  or  the  actual 
occupation  and  beuellclal  enjoyment. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,  San 
Francisco  county.  Action  for  recovery  of  rent  of  premises  in  San  Fran- 
cisco. 

On  the  15th  of  October,  1852,  the  plaintiffs  leased  to  G.  W.  Mow- 
bray and  A.  J.  Colby,  certain  premises  in  the  city  of  San  Francisco  for 
the  period  of  six  months. 

Some  time  afterwards  Mowbray  assigned  to  the  defendants  the  lease, 
and  the  term  created  by  virtue  thereof,  as  collateral  security  for  a  loan 
of  $4,000.  The  terms  of  the  assignment  were  that  until  the  debt  was 
discharged  Mowbray  was  to  remain  in  possession  of  the  demised  premi- 
ses, and  pay  to  the  defendants  one-half  of  the  net  profits  of  his  business, 
no  til  the  whole  sum  should  be  paid. 

The  defendants  never  entered  upon  the  premises,  and  up  to  the  time  of 
the  abandonment,  Mowbray,  the  assignor,  was  in  possession.     The  case 
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was  tried  by  the  Court,  without  a  jury,  who  gave  judgment  for  the 
plaiutififs,  and  overruled  a  motion  for  a  new  trial.  Defendants  appealed. 

Crockett  J^  Page^  for  Appellants. 

Casserli/  ^  Doyle,  for  Respondents. 

No  briefs  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydekfeldt, 
J.,  concurred. 

Passing  by  the  question  of  the  assignment  by  Mowbray  to  the  de- 
fendants, we  are  of  opinion  that  the  judgment  of  the  Court  below  is  not 
sustained,  by  the  evidence  adduced  on  the  trial.  It  is  shown  by  the 
testimony  of  the  plaintiffs'  own  witness,  nucoutradicted,  that  the  assign- 
ment to  the  defendants  was  made  to  secure  a  loan  of  fonr  thousand 
dollars,  and  that  Mowbray,  the  assignor,  was  to  remain  in  possession 
of  the  premises  until  he  had  discharged  such  debt  and  interest,  paying 
to  the  defendants  one  half  of  the  net  profits,  until  the  full  payment 
thereof,  at  which  time  the  relation  of  the  parties  was  to  cease. 

That  the  defendants  never  had  entered  npon  the  premises,  but  that 
be  (Mowbray)  remained  in  possession  up  to  the  time  of  their  abandon- 
ment. Under  this  state  of  facts  it  is  clear  that  the  assignment  can 
only  be  treated  as  a  secnrity  or  mortgage,  to  secure  the  $4,000  loan. 

The  defendants  were  not  entitled  to  the  possession  of  the  demised 
premises,  except  upon  the  breach  of  the  agreemententered  into  between 
Mowbray  and  themselves,  and  be  might  at  any  time  have  compelled  a 
cancellation  of  the  assignment,  by  payment  of  the  note  and  interest, 
and  one  half  of  the  net  profits. 

It  is  not  sufficient  to  show  that  the  defendants  have  a  paper  title, 
and  a  legal  right,  which  might  have  been  enforced  against  their  assignors. 
They  could  not  be  liable  to  the  reversioner  on  the  ground  of  privity  of 
contract,  but  by  privity  of  estate,  or  the  actual  occupation  and  beneficial 
enjoyment. 

Judgment  reversed,  with  costs,  and  now  trial  ordered. 
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JOSE  JESUS  MARTINEZ,  Appellant,  v.  RAFAEL  GALL ARDO, 

Respondent. 

Where  aa  appeal  is  dismissed  for  want  of  a  proper  bond,  and  no  final  judgment 
has  been  rendered,  an  appeal  can  be  taken  at  any  time  within  the  period 
allowed  by  law. 

Appeal  from  the  District  Court  of  the  First  Judicial  District,  Los 
Angeles  County. 

Norton  if  ITartfnan,  for  Appellant. 

Scott  4*  Granger,  for  Respondent. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Bryan,  J., 
concurred. 

The  appeal  in  this  case  has  once  been  dismissed  for  want  of  a  proper 
bond. 

It  is  now  contended  that  the  appellant  has  lost  his  right  to  a  second 
appeal  by  such  dismissal. 

We  are  not  disposed  to  consider  the  right  lost,  in  consequence  of 
some  mere  technical  or  clerical  mistake. 

There  has  been  no  final  judgment  rendered  in  this  Court,  and  until 
such  judgment,  an  appeal  ought  to  be  entertained  at  any  time  within 
the  period  allowed  by  law. 

Ko  inconvenience  can  result  from  such  a  rule,  as  the  appellant  is 
responsible  in  damages  if  his  appeal  be  frivolous  or  prosecuted  for  delay. 
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DONALD  FRAZIER  and  EDWARD  J.  HASTLER,  Respondents, 
V.  HALL  HANLON,  Appellant. 

To  PURtftin  an  action  of  forcil»le  entry,  or  forcible  and  unlawful  detainer,  actual 
force,  threalis  of  viok'nce  in  the  entry,  or  the  juet  Hppreheusion  of  yiolcuce  \a 
the  pcr>ion,  mu8t  bo  nhown  to  bave  exlBtod,  unless  the  detainer  be  riotous. 

Force,  either  actually  applied  or  justly  to  be  feared  from  the  conduct  of  the  de- 
fendant, is  eKseutial  to  the  support  of  this  action. 

Facts  which  might  constitute  a  mere  trespass  upon  property,  have  never  been 
held  to  sustain  the  action  of  forcible  entry  or  forcible  and  unlawful  detainer. 

Writ  of  Error  from  the  Coanty  Court  of  Sao  Francisco  County. 
The  facts  appear  at  length  in  the  opinion  of  the  Court. 

Croclcctt  4-  -P«<g'^,  for  Appellants,  cited — 

Tay.  on  Land,  and  Tenant,  §§  786,  787.  Saunders  r.  Robinson,  5 
Met.,  343.  Caramack  v.  Macy,  3  A.  K.  Marsh,  296.  17  Wend.,  26L 
2  Ch.  Pr..  231.  State  r.  Gordon,  13  Ired.,  348.  Bell  v.  Pierce,  11 
III.,  92.  Berry  v.  Williams,  1  N.  J.,  423.  Matlock  v.  Thompson,  18 
Ala.,  600.     Commonwealth  v.  Shattuck,  4  Cush.,  141. 

Campbell,  Taylor  if  Beckh,  and  IVtti,  W,  Shepardy  for  Respond" 
ents,  cited — 

Atkinson  v.  Lester,  1  Scam.,  407.  Brnmfield  v.  Reynolds,  4  Bibb, 
388.  Henry  v.  Clark,  Ibid.,  426.  Childress  v.  Black,  9  Yerg,,  317. 
Cought  V.  Lyle,  4  Ala.,  112.     Bent  v.  The  State,  3  Brev.,  414. 

Bryan,  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt,  J., 
concurred. 

This  was  an  action  brought  by  the  respondents  against  the  appel- 
lants before  a  Justice  of  the  Peace  in  and  for  the  County  of  San  Fran- 
cisco, charging  the  defendant  with  making  "forcible  and  unlawful 
entry  upon,  and  unlawfully  and  forcibly  detaining*'  fifty-vara  lot,  No. 
809,  iu  the  city  of  Sen  Francisco. 

It  appears  by  the  record,  that  the  respondents  claimed  the  lot  in 
question,  and  fenced  the  same  in,  and  that  the  lot  remained  in  that 
condition  without  further  improvements  for  some  time  afterwards;  that 
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fiubscqaently  one  Gaulej,  iu  a  peaceable  manner,  entered,  and  erected 
a  division  fence  npon  the  lot,  without  interference  from  any  one,  and 
that  the  same  was  standing  for  two  weeks  afterwards;  that  subse- 
quently, Hanlon  went  upon  the  portion  of  the  lot  fenced  off  by  Gauley. 
in  a  quiet  and  peaceable  manner,  without  violence,  threats,  or  multi- 
tude of  men,  and  having  quiet  possession  of  that  portion  of  the  lot, 
proceeded  to  erect  a  dwelling  house  upon  the  same.  Before  the  com- 
pletion of  his  dwelling,  one  Ewing,  an  agent  of  the  plaintiffs  below, 
called  upon  Hanlon,  and  '^  told  him  that  they  would  have  to  send  some 
men  to  move  the  house,"  and  that  Hanlon  replied,  "  there  were  not 
men  enough  in  San  Francisco  to  do  it,"  and  said  that  he  would  not 
give  up  the  lot  he  was  on — that  he  had  bought  it.  Subsequently,  Han- 
lon proceeded  to  finish  his  dwelling  peaceably  and  without  interruption, 
and  moved  his  family  into  it.  This  is  the  important  portion  of  the 
testimony.  To  sustain  the  action  of  forcible  entry,  or  forcible  and  un- 
lawful detainer,  actual  force,  threats,  or  violence  in  the  entry,  or  the 
just  apprehension  of  violence  to  the  person,  must  be  shown  to  have 
existed,  unless  the  detainer  be  riotous.  To  constitute  a  forcible  entry, 
the  following  rule  is  laid  down  in  Toralinson's  Law  Dictionary,  which 
has  been  referred  to  in  most  of  the  Courts  of  the  different  States  of  the 
Union,  "  A  forcible  entrjr  is  only  such  an  entry  as  is  made  with  a  strong 
hand,  with  unusual  weapons,  an  unusual  number  of  servants  or  attend- 
ants, or  with  menace  of  life  or  limb;  for  an  entry  which  only  amounts 
in  law  to  trespass  is  not  within  the  statute." 

The  same  view  is  taken  in  Williams  v.  Warren,  17  Wendell,  25T,  in 
vhicli  Judge  Cowen  says,  after  reviewing  several  American  cases,  "  The 
tesnlt  seems  to  be,  that  there  must  be  something  of  personal  violence, 
or  a  tendency  to,  or  threat  of,  personal  violence,  unless  the  entry  or  de- 
tainer is  riotous."  In  all  cases,  there  must  be  something  beyond  a 
mere  trespass  upon  the  property.  From  violence  and  force  used  after 
.  entry,  a  jury  might  infer  a  forcible  entry,  and  from  threats,  menaces, 
and  violence  after  entry,  a  forcible  detainer  would  be  inferred.  In  this 
case,  there  is  no  force,  violence,  or  suiBcieut  menace  used  by  the  de- 
fendant, to  justify  either  conclusion,  that  the  entry  or  detainer  was 
forcible  and  unlawful. 

The  defendaut,  upon  being  told  that  his  house  should  be  removed 
froDQ  the  lot,  replies  that  he  had  bought  the  property,  and  that  there 
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were  not  men  enongh  in  San  Francisco  to  remove  him.  This  was  not 
a  menace  of  violence,  but  a  reply  to  a  menace  from  the  agent  of  plain- 
tiffs. Had  the  defendant  have  used  any  menace  and  violence  toward 
the  agent  of  plaintiffs,  it  would  even  then  be  extremely  donbtful  whe- 
ther plaintiffs  could  recover  in  this  form  of  action,  the  entry  being 
peaceable,  and  the  plaintiffs  having  no  improvements  upon  the  premises 
except  their  fence,  and  not  living  upon  any  portion  of  the  lot,  or  using 
it  in  any  manner.  Force,  either  actually  applied,  or  justly  to  be  feared 
from  the  conduct  of  the  defendant,  is  essential  to  the  support  of  thi» 
action.  Facts,  which  might  constitute  a  mere  trespass  upon  property, 
have  never  been  held  to  sustain  the  action  of  forcible  entry,  or  forcible 
and  unlawful  detainer.  The  offense  being  quasi  criminal  in  its  charac- 
ter; and  force  or  menaces  being  necessary  to  constitute  it,  something- 
more  must  be  shown  than  a  mere  wrongful  entry  upon  or  wrongful 
detention  of  property,  to  sustain  an  action  under  the  statute  regulating 
forcible  entries  and  forcible  and  unlawful  detamers. 

The  Court  below  erred  in  refusing  to  grant  a  new  trial  in  the  cause;. 
The  judgment  is  therefore  reversed,  with  costs. 


tS^  A  rehearing  was  granted  the  respondents,  when,  after  a  re-argu- 
ment of  the  case,  IIetdenfeldt,  J.,  at  the  July  term,  delivered  the* 
following  opinion,  in  which  Murray,  C.  J.,  and  Bryan,  J.,  concurred: 

This  case,  after  having  been  decided,  was,  upon  the  application  of 
respondents,  ordered  for  re-argument,  and  it  has  been  carefully  recon* 
sidered,  with  a  view  of  settling,  definitely,  the  only  question  raised — 
whether  actual  violence  or  force  is  necessary  to  be  shown  in  an  action 
under  the  statute,  where  the  complaint  alleges  a  forcible  entry  ? 

The  authorities  upon  this  question  are  various  and  conflicting,  and' 
the  rule  is  often  varied  by  the  decisions  of  the  same  Court.  Our  ob- 
ject is  to  attain  a  rnle  which,  being  sustained  by  the  best  reason,  shall 
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be  uniform  and  consisteat,  and  which  will  consequently  enable  it  strictly 
to  be  adhered  to.  The  necessity  for  this  is  apparent,  when  we  look  at 
the-  variety  and  conflict  of  the  decisions  of  other  States.  In  some,  it  is 
held  that  any  entry  into  the  possession  of  another  is  a  forcible  entry ; 
as  in  the  cases  of  Brumfield  v,  Reynolds,  4  Bibb,  388;  Henry  v.  Clark, 
lb.,  426;  Childress  v.  Black,  4  Yerger,  317;  Bent  v.  The  State,  3 
Brev.,  414;  and  other  cases  cited  by  the  respondents. 

While  in  Williams  v.  Warren,  17  Wendell,  257,  and  a  large  number 
cases  there  cited,  and  others  cited  by  the  appellants,  the  opposite  doc- 
trine is  ably  maintained. 

One  of  the  best  admitted  rnles  of  construction  is  to  give  to  language 
the  meaning  it  has  in  its  ordinary  and  most  comprehensive  acceptation ; 
and  if  we  are  governed  by  this  rule,  it  would  be  an  absurdity  to  declare 
that,  when  the  statute  requires  force,  it  does  not  mean  force,  or  that 
when  there  is  no  force,  the  act  must  yet  be  called  forcible. 

To  my  mind,  there  is  no  necessity  for  so  objectionable  a  construction. 
If  the  statute  otherwise  failed  to  furnish  a  substantial  remedy  in  cases 
like  the  one  under  consideration,  there  would  be  strong  ground  to  argue 
in  favor  of  the  general  principle  of  giving  a  liberal  construction  to  a 
remedial  statute,  although  even  that  might  be  well  answered  by  in- 
voking the  doctrine  of  strict  construction  in  passing  upon  a  penal 
statute;  for  it  is  penal,  as  well  as  remedial. 

But  we  have  had  occasion  to  consider  the  question  of  remedy  once 
before,  and  by  the  conclusion  we  then  attained  it  is  settled  that  our 
Act  of  forcible  entry  and  detainer  furnishes  a  specific  remedy  in  cases 
where  no  force  has  been  used,  and  that  consequently  it  is  only  necessary 
to  change  the  form  of  the  allegation  in  the  complaint  to  entitle  the 
plaintiff  to  maintain  his  action. 

In  the  case  of  Moore  &  Moore  r.  Govsling,  decided  at  this  term, 
the  opinion  says,  **Our  statute  of  forcible  entries  and  detainers 
provides  a  remedy  for  an  unlawful  entry,  and  the  policy  of  it  is 
doubtless  to  avoid  nice  distinctions  as  to  what  constitutes  force  in 
an  entry  upon  lands." 

If,  therefore,  in  the  case  under  review  the  allegation  had  been  of 
unlawful  entry  the  judgment  could  not  be  disturbed,  but  it  is  a  rule 
too  well  established  to  be  in  any  case  unsettled,  that  the  allegata 
and  probata  must  correspond,  and  it  therefore  follows  that  when  a 
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forcible  entry  is  alleged,  a  forcible  entry  must  be  proved.  We  have 
well  considered  the  case  just  cited  of  Moore  &  Moore  r.  Goslin,  and 
we  are  satisfied  that  by  every  rule  of  construction,  we  have  fairly 
arrived  at  the  intention  of  the  Ijegislature.  The  meaning  of  the 
language  used,  the  grammatical  construction  of  the  paragraphs,  the 
evil  to  b^  remedied,  and  the  reason  or  policy  for  extending  the  remedy, 
all  in  our  judgment  concur  to  satisfy  us  that  we  have  attained  a  cor- 
rect conclusion. 

It  follows  from  this  review  of  the  case  that  we  adhere  to  the  doctrines 
announced  in  our  first  opinion,  and  that  therefore  the  judgment  must 
be  reversed. 


HORACE  OUSHEE,  Respondent,  r.  JOSEPH  S.  LEAVITT, 

Appellant. 

la  defense  to  an  action  on  a  promipsory  note  it  is  not  sufficient  to  plead  in  general 
terms  want  of  consideration,  and  that  the  note  was  obtained  by  fraud.  The  an- 
swer should  set  out  the  circumstances  under  which  the  note  was  given,  aod 
point  out  the  facts  which  constitute  the  fraud. 

It  is  not  a  good  plea  to  alleg*^  that  a  note  sued  on  is  the  property  of  another,  and 
not  of  the  plaintitf,  without  showing  some  substantial  matter  of  defense  against 
th<;  one  asiierted  to  be  the  owner,  and  which  could  not  be  set  up  against  the 
plaintiff. 

Appeal  from  the  Superior  Court  of  San  Francisco. 
The  facts  material  to  the  points  decided  will  be  found  in  the  opinion 
of  the  Court. 

B.  S.  Brooks,  for  Appellant. 

Holldday,  Saunders  4*  Cary,  for  Respondent. 

Ko  briefs  on  file. 

Heydenfei.dt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 
In  defense  to  an  action  oa  a  promissory  note,  it  is  not  sufficient  to 
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plead  ia  general  terms  want  of  consideration,  and  that  the  note  was 
obtained  by  fraud.  The  answer  should  set  out  the  circumstances  under 
which  the  note  was  given,  and  point  out  the  facts  which  constitute  the 
fraud. 

Nor  is  it  a  good  plea  to  allege  that  the  note  sued  on  is  the  property 
of  another,  and  not  of  the  plaintiff,  without  showing  some  substantial 
matter  of  defense  against  the  one  asserted  to  be  the  owner,  and 
which  could  not  be  set  up  against  the  plaintiff. 

Judgment  afl3rmed. 


AUGUSTA  JOYCE  and  HELEN  FRANCES  JOYCE,  by  their 
Guardian  JOHN  JOYCE,  Appellants,  v,  CAROLINE  A.  JOYCE 
and  JOHN  M.  HORNER,  Respondents. 

Conrts  will  not  defeat  rights  of  property  on  the  ground  of  fraud,  unless  the  flraud 
be  made  plainly  apparent. 

Courts  of  Equity  will  enforce  the  stipalations  of  a  deed  of  separation  whenever 
it  afftict«  rights  to  property  or  income,  and  sometimes,  where  the  jurisdiction 
has  attached  on  account  of  questions  relating  to  property,  it  will  oven  lend  its 
aid  collaterally  to  enforce  the  stipulation  for  a  separation. 

Where  infants  are  deprived  of  apparent  rights  by  a  decree  of  Court,  they  have 
the  power  in  a  new  action  to  attack  it,  and  this,  too,  whether  or  not  they  were 
made  parties  to  the  first  suit. 

Appkal  from  the  District  Court  of  the  Fourth  Judicial  District,  San 
Francisco  County. 

The  complaint  alleges  that  on  the  10th  day  of  March,  1851,  John 
Joyce  owned  and  was  in  possession'  of  certain  property  in  the  city  of 
Saa  Francisco. 

That,  in  order  to  accommodate  one  E.  Y.  Joyce,  and  enable  him  to 
procure  money  for  his  own  benefit,  the  said  John,  and  Caroline,  his 
wife,  made  and  executed  to  E.  V.  Joyce,  a  conreyance  of  the  property 
without  any  consideration,  with  the  express  agreement  and  under- 
standing, that  as  soon  as  the  said  E.  V.  Joyce  had  accomplished  his 
21 
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purposes,  that  he  would  make  a  re-conveyance  of  the  property  to  John 
Joyce,  free  of  all  incumbrances. 

That  on  the  12th  day  of  July,  of  the  same  year,  E.  V.  Joyce  having 
accomplished  the  purposes  for  which  the  property  was  conveyed  to 
him,  and  acting  under  the  impression  that  John  Joyce  was  in  embar- 
rassed circumstances,  and  that  a  re-conveyance  to  him  would  only  lead 
to  the  sacrifice  of  the  property  by  his  creditors,  made  and  executed  a 
conveyance  of  the  same  to  Caroline  A.  Joyce,  the  sole  consideration 
for  such  conveyance  being  the  previous  agreement  entered  into  with 
John  Joyce. 

That  on  the  24th  day  of  February,  1852,  John  Joyce  and  Caroline 
entered  into  a  contract  of  separation,  one  of  the  terms  of  which  was, 
that  two-thirds  of  the  property  then  standing  in  the  name  of  the  said  • 
Caroline,  should  be  settled  upon  Augusta  Joyce,  and  Helen  Frances 
Joyce,  the  complainants,  and  infan^  children  of  the  said  John  and  Car- 
oline. The  children  remained  in  the  custody  of,  and  under  the  guard- 
ianship of  Caroline  A.  Joyce. 

The  bill  further  alleges,  that  after  such  separation  the  said  Caroline 
entered  into  a  conspiracy  with  one  John  31.  Horner,  to  cheat  and  de- 
fraud the  complainants  of  their  interest  in  the  said  property;  and  that 
in  furtherance  of  such  design,  the  said  Caroline  commenced  an  action 
in  the  District  Court  of  the  Fourth  Judicial  District,  to  annul  all 
right  and  title  of  John  Joyce,  and  the  complainants,  in  and  to  the  said 
property. 

Through  the  instrumentality  of  Caroline,  John  M.  Horner  was  ap- 
pointed a  guardian  ad  litem,  of  the  complainants,  who,  as  guardian, 
fraudulently  confessed  the  whole  cause  of  action.  In  the  month  of 
July,  1854,  the  said  Caroline  obtained  a  decree  vesting  the  property 
in  her,  as  her  sole  and  separate  property,  free  from  all  the  debts  and 
liabilities  of  her  husband,  and  free  from  any  claim  or  pretense  of  title 
on  the  part  of  the  complainants;  and  it  was  further  ordered,  that  the 
said  Horner  should  be  appointed  a  trustee  in  behalf  of  the  said  Caro- 
line, to  take  charge  of  and  manage  the  said  property  for  her  sole  and 
exclusive  benefit,  and  sell,  mortgage,  or  otherwise  dispose  of  the  prop- 
erty in  such  manner  as  the  said  Caroline  might  direct,  accounting  to 
her  alone  for  the  rents,  profits,  or  purchase  money. 
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A.  Jojce  and  U.  F.  Joyce,  Appallnata,  o  Caroline  A  Jojoe  and  J.  M.  Horner,  Re^p^ndiut^. 

The  bill  further  sets  out,  that  the  said  Horner  had  mortgaged  the 
property  for  a  large  sum,  and  was  about  to  create  further  incum- 
brances. 

The  bill  prayed  an  account  and  the  appointment  of  a  receiver,  and 
that  the  defendants  be  enjoined  from  selling  or  further  incumbering  the 
property. 

The  bill  also  prayed,  that  the  decree  obtained  by  the  said  Caroline, 
in  July,  1854,  should  be  auuulled  and  set  aside  on  the  ground* of 
fraud. 

The  defendants  demurred  to  the  complaint,  which  the  Court  below 
sustained;  and  from  the  final  judgment  entered  thereupon,  plaintiffs 
appealed. 

Hoicard  Sf  Perley,  for  Appellants. 

Crockett  Sf  Pag^i  for  Respondents. 

No  briefs  on  file. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

The  conveyance  of  the  lot  by  E.  V.  Joyce  to  Mrs.  Joyce,  instead  of 
her  husband  who  was  the  owner,  will  not  alter  the  character  of  the 
estate  unless  it  was  palpably  done  from  some  fraudulent  motive.  It  is 
insisted  by  the  respondent,  that  the  conveyance  was  so  made  to  de- 
fraud creditors,  but  the  only  thing  said  in  the  bill  on  this  point  is,  that 
E.  V.  Joyce  acted  under  the  impression  that  it  would  be  taken  for  the 
debts  of  the  husband,  and  therefore  conveyed  it  to  the  wife.  There  is 
nothing  however  to  show  that  John  Joyce  co-operated  or  consented, 
nor,  indeed,  that  he  had  any  creditors;  and  although  it  would  have 
saved  much  argument  and  consideration  if  his  bill  had  positively  nega- 
tived such  a  presumption,  yet  the  averment  is  too  feeble  for  a  Court  of 
Equity  to  determine  at  one  sweep  that  he  was  guilty  of  fraud,  and, 
therefore,  deny  his  right  to  his  own  property.  Courts  will  not  defeat 
rights  of  property  on  such  feeble  reasons.  It  is  no  doubt  a  matter  of 
legitimate  inquiry,  and  when  established  as  a  fact,  then  it  will  be  the 
dnty  of  the  Court  to  enforce  the  necessary  legal  result. 

As  the  question  of  property  now  stands  upon  the  face  of  the  bill,  it 
was  common  property.    It  was  conveyed  to  Mrs.  Joyce  upon  the  con- 
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sideration  that  it  was  her  husband's  property  already.  It  certainly 
was  not  derived  to  her  by  gift,  devise,  or  descent — the  only  cases  which 
would  make  it  her  separate  estate.  The  contract  of  separation,  by. 
which  Joyce  conveys  two-thirds  of  the  lot  for  the  benefit  of  his  children, 
was  therefore  valid,  because  he  had  the  right  to  convey  the  whole. 
Courts  of  Equity  will  enforce  the  stipulation  of  a  deed  of  separation 
wherever  it  affects  rights  to  property  or  income,  and  sometimes,  where 
the  jurisdiction  has  attached  on  account  of  questions  relating  to  pro- 
perty, it  will  even  lend  its  aid  collaterally  to  enforce  the  stipulation  for 
a  separation. 

The  decree  which  the  bill  of  complaint  seeks  to  set  aside  for  fraud, 
cannot  be  set  up  as  a  bar  to  this*  action.  By  that  decree,  the  infant 
defendants  are  deprived  of  apparent  rights,  and  being  infants,  they 
have  the  power,  in  a  new  action,  to  attack  it  in  the  same  manner  as  if  * 
they  had  not  been  made  parties  to  it.  Nor  is  it  necessary  for  them  in 
such  a  case  to  show  particular  acts  of  fraud  as  affecting  them.  It  is 
sufficient  that,  by  the  decree,  they  are  deprived  of  property  to  which 
they  are  entitled.  Even  if  the  whole  question  was  fairly  and  fully  sub- 
mitted to  the  Court,  the  decision  operates  as  a  legal  fraud  as  to  them, 
and  they  are  entitled  to  their  own  action  to  defeat  it. 

The  decree  of  the  Court  below  is  reversed,  and  the  cause  remanded. 


JAMES  B.  LARUE,   Respondent,  v,  GEORGE  W.  GASKIXS, 

Appellant. 

Where  the  defendant  claimed  title  to  the  premises  as  part  of  a  pre-emption  claim 
located  by  him,  be  must  prove  an  enclosure  of,  or  marked  and  visible  bounda- 
ries, embracing  the  lot  in  <li8pute. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District,  Ala- 
meda County. 

The  complaint  alleges  that  the  plaintiff  was  in  peaceable  posseasioa 
of  a  certain  lot  situated  in  the  town  of  San  Antonio,  upon  which  he 
had  erected  a  wooden  building.     That  the  defendant  subsequently  en- 
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Jamet  B.  Lmim,  RetpoDdent,  v.  Q«org«  W.  GMkin*,  ApfclUnt. 

tered  apoQ  the  same  unlawfally,  and  destroyed  and  carried  off  said 
building. 

The  plaintiff  iptrodaced  proof  of  possession  and  damage,  and  rested 
his  case.  Defendant  moved  for  a  nonsuit,  npon  the  ground  that  the 
plaintiff  had  not  proved  such  a  possession  as  would  entitle  him  to  re- 
cover.   The  Court  overruled  the  motion,  and  defendant  excepted. 

Defendant  then  offered  to  introduce^  the  record  of  a  pre-emption 
claim  filed  by  him;  proving  his  title  to  the  land  described  in  plaintiff's 
complaint.  The  Court  excluded  the  same.  The  jury  gave  damages 
for  the  plaintiff.  Defendant  moved  for  a  new  trial,  which  the  Court 
denied,  and  defendant  appealed. 

E.  R.  Carpentier  for  Appellant. 

1.  The  District  Court  erred  in  refusing  the  motion  for  a  nonsuit. 
The  plaintiff  had  not  proven  an  actual  and  lawful  possession  of,  nor 

a  legal  title  to,  the  premises,  and  therefore  was  not  entitled  to  recover 
in  trespass.  To  enable  him  to  maintain  this  action,  his  possession  must 
have  been  acttml  and  exclusive,  Stuyvesant  v,  Tompkins,  9  Johns., 
61.  Wickham  v.  Freeman,  12  Ibid.,  183.  Campbell  v,  Arnold,  1 
lb,  611. 

In  this  case,  the  testimony  of  the  plaintiff's  own  witnesses,  introduced 
for  the  purpose  of  proving  possession  of  the  locus  in  quo,  really  estab- 
lished the  fact,  that  the  defendant  had  possession  of  the  land,  or  at 
least,  that  he  enjoyed  it  in  common  with  others.  There  was  no  pre- 
tence of  an  exclusive  possession  in  the  plaintiff,  nor  in  fact  of  any  occu- 
pancy by  him  at  all. 

This  was  an  action  of  trespass  quare  clausum,  and  the  gravamen 
was  the  damage  to  the  land.  The  destruction  of  the  house  was  merely 
matter  of  aggravation,  and  must  only  be  considered  after  it  is  shown 
that  the  plaintiff  was  rightfully  in  possession  of  the  land.  Houghtaling 
17.  Houghtaling,  5  Barb.,  381. 

2.  The  District  Court  erroneously  excluded  proof  of  the  record  of 
possessory  claim  to  the  land  by  the  defendant. 

John  S.  Chipman  for  Respondent. 
No  brief  on  file. 
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JamM  B.  L«rat,  RMpondmit.  «.  Oeorg«  W.  Gukina,  Appellant. 

Bryan,  J.,  delivered  the  opinioo  of  the  Court.  IIetdenfeldt,  J., 
concurred. 

The  record  in  this  cause  discloses  the  fact,  that  there  was  a  dispute 
between  Gaskins  and  Larue,  as  to  the  right  of  possession  to  a  lot  in 
the  town  of  San  Antonio;  Gaskins  claiming  title  to  the  lot,  as  a  part 
of  a  pre-emption  claim  to  land  located  by  him.  But  he  does  not  prove 
an  enclosure  of,  or  any  marked  and  visible  boundaries  embracing  the 
lot  in  dispute.  Larue,  the  plaintiff,  having  erected  a  house  upon  the 
lot,  could  not  be  dispossessed  in  the  manner  sought  by  the  defendant. 

It  does  not  appear  that  the  exclusion  of  the  record  of  the  defendant's 
claim  in  evidence  was  injurious  to  him  upon  the  trial,  since,  if  it  was 
admitted,  it  would  not,  in  itself,  be  evidence  of  a  right  of  possession. 

The  motion  for  a  nonsuit  was  properly  overruled,  as  it  was  the  pro- 
vince of  the  jury  to  pass  upon  the  fact  of  possession,  as  well  as  to  esti* 
mate  the  damages  suffered  by  the  commission  of  a  wrong. 

We  can  perceive  no  error  in  the  proceedings  below.  It  is,  therefore, 
ordered  that  the  judgment  be  affirmed  with  costs. 


Digitized  by  VjOOQ  IC 


APRIL     TERM 


Digitized  by  VjOOQI^ 


Digitized  by  VjOOQ  IC 


CASES  ARGUED  AND  DETERMINED 


THE  SUPREME  COURT- 


APRIL    TERM,     185  5. 


THE  CITY  OP  SAN   FRANCISCO,   Respondent,  v.  KELSEY 
HAZEN,  Appellant. 

The  charter  of  the  City  of  San  Francisco  provides,  that  no  ordinance  or  resolution 
^hall  b*?  passed  except  by  a  majority  of  all  the  members  elected.  The  number 
of  members  elected  being  eight ;  heldj  that  an  ordinance  passed  by  a  vote  of  four 
in  the  affirmative  to  three  in  the  negative,  was  not  passed  by  a  majority  of  all 
the  members  elected,  and  was  therefore  void. 

In  construing  statntes,  force  and  effect  should  be  given  to  every  part  of  them. 

Where  a  law  is  capable  of  two  constructions  that  one  must  be  adopted  which 
will  preserve  the  sense  as  well  of  the  several  parts,  as  of  the  whole  Act. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 


I 


The  action  was  brought  upon  two  promissory  notes  ^ven  by  the 
defendant  for  the  purchase  of  two  lots  in  the  City  of  San  lAiucisco. 

On  the  5th  day  of  December,  1853,  the  Common  Council  of  the  City 
of  San  Francisco  passed  an  ordinance,  providing  for  the  sale  of  certain 
city  property.  The  property  was  sold  under  this  ordinance,  and  the 
defendant  was  one  of  the  purchasers. 

Previous  to  the  passage  of  the  ordinance,  one  of  the  Board  of  As- 
sistant Aldermen  resigned  his  office,  leaving  in  the  Board  only  seven 
members,  one  less  than  the  number  originally  elected  as  provided  for 

by  law. 

22 
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Th«  Oitj  of  Stn  Franelaoo,  Respondent,  v.  Keleej  Haten,  Appellant, 

The  ordinance  antborizing  this  sale  was  passed  by  a  vote  of  four  in 
the  affirmative  to  three  in  the  negative. 

The  first  section  of  the  third  article  of  the  charter  of  San  Francisco, 
passed  April  15,  1851,  and  the  charter  under  which  the  Council  was 
elected  that  passed  this  ordinance,  provides  that  "  the  legislative  power 
of  the  city  shall  be  vested  in  a  Board  of  Aldermen  and  a  Board  of  As- 
sistant Aldermen,  which  shall  each  consist  of  one  member  from  each 
ward,  and  shall  form  the  Common  Council  of  the  city/' 

The  second  section  provides  that  **  a  majority  of  each  Board  shall 
constitate  a  quorum,  but  a  smaller  number  may  adjourn  from  time  to 
time,  and  may  compel  the  attendance  of  absent  members.  Either 
Board  may  originate  or  amend  any  ordinance  or  resolution,  and  no 
ordinance  or  resolution  shall  be  passed  except  by  a  majority  of  all  the 
members  elected." 

The  case  was  tried  by  the  Court  without  a  jury,  who  found  the  facta 
as  above  stated.  The  complaint  contained  the  usual  counts,  to  which 
defendant  pleaded  a  general  denial,  and  failure  of  consideration. 

The  failure  of  consideration  contended  for,  at  the  trial,  was  that  the 
sale  made  under  the  ordinance  before  mentioned,  conveyed  no  title  to 
the  defendant,  because  the  ordinance  authorizing  the  sale  was  void,  in 
consequence  of  its  not  having  been  passed  by  a  majority  of  all  the 
members  elected. 

The  Court  found  that  the  ordinance  was  passed  in  due  form  of  law, 
and  gave  judgment  for  the  plaintiff.     Defendant  appealed. 

Pringle  (J-  Felton  for  Appellant. 

The  ordinance  authorizing  the  sale  of  the  land,  which  is  the  alleged 
consideration  of  the  promissory  notes  declared  on  in  this  suit,  is  void, 
because  no^assed  by  a  legal  majority  in  the  Board  of  Assistant  Al- 
dermen. Tharter  of  the  City  of  San  Francisco.  Art.  Ill,  sec.  2, 
Comp.  Laws  of  Cal,  p.  944.  Ang.  &  Ames  on  Corp.,  sec.  501  to  511, 
p  519.  Exjyartc  Willcocks,  7  Cow.,  492,  and  note.  Rex  v.  Bell- 
ringer.  4  Term  R.,  810.  Rex  v.  Devonshire,  1  B.  and  C,  609.  Rex 
V.  Morris,  4  East.,  26. 


Lorenzo  Sawyer  for  Respondent. 

Argued,  that  as  the  ordinance  was  passed  by  a  majority  of  those 
members  present  and  voting  upon  it,  that  the  judgment  of  the  Court 
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below  was  correct.  King  v.  Hoyt,  6  T.  R.,  430.  King  v.  Gent,  8 
Barn,  and  Cress.,  863.  1  lb.,  609.  King  v.  Coartney,  9  East.,  246. 
4  T.  R.,  823.  King  v.  Miller,  6  lb ,  280.  Cahill  r.  Kalamazoo  Ins. 
Co.,  2  Dong.  Mich.  R.,  13T.    Smith  v,  Morse,  2  Cal.,  654. 

McBRAY)  C.  J.,  delivered  the  opinion  of  the  Conrt .  Heydenfeldt,  J», 
concnrred. 

The  first  and  second  sections  of  the  third  article  of  the  charter  of 
the  city  of  San  Francisco,  passed  April  16,  1851>  provide,  that  "the 
legislative  power  of  the  city  of  San  Francisco  shall  be  vested  in  a  Board 
of  Aldermen  and  a  Board  of  Assistant  Aldermen^  which  shall  each 
consist  of  one  member  from  each  ward,  and  shall  form  the  Common 
Coancil  of  tlie  City.  A  majority  of  each  Board  shall  constitute  a  quo* 
mm,  bnt  a  smaller  number  may  acyourn  from  time  to  time,  and  may 
compel  the  attendance  of  absent  members.  Either  Board  may  origin 
nate  or  amend  any  ordinance  or  resolution,  and  no  ordinance  or  resolu- 
tion shall  be  passed,  except  by  a  majority  of  all  the  members  elected.'' 
The  ordinance  under  consideration  in  this  case  was  passed  by  a  vote 
of  four  in  the  affirmative  to  three  in  the  negative;  there  being  a  vacancy 
in  the  Board  by  reason  of  the  resignation  of  one  member. 

The  first  position  assumed  by  the  appellant  is,  that  the  ordinance  is 
void,  because  five  members,  a  majority  of  eight,  the  whole  number  ori- 
ginally elected,  did  not  vote  in  favor  of  its  passage. 

On  the  part  of  the  respondent,  it  is  claimed  that  the  word  "elected," 
as  used  in  the  second  section  already  quoted,  is  not  to  be  taken  in  its 
past,  bnt  perfect  or  present  sense,  and  must  be  limited  to  those  actually 
in  office,  without  regard  to  those  who  may  have  resigned.    In  con- 
struing statutes,  force  and  effect  should  be  given  to  every  part  of  them. 
Thus,  where  a  law  is  capable  of  two  constructions^  that  d|^  must  be 
adopted  which  will  preserve  the  sense,  as  well  of  the  several  parts,  as 
of  the  whole  Act.    Testing  the  present  case  by  this  rule,  it  is  appa- 
reDt>  that  either  the  second  or  fourth  subdivision  of  the  second  section 
of  the  third  article,  before  quoted,  are  redundant,  if  the  doctrine  con- 
tended  for  by  the  respondent  is  correct;  the  second  subdivision  having 
provided  that  a  majority  of  the  members  elect  shall  constitute  a  quo- 
raiDy  the  fourth  but  re-enacts  the  same  provision.    Such  is  not  the  case. 
The  charter  has  provided  the  number  of  members  in  each  Board;  the 
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second  section  provides  that  a  majority  of  each  Board  shall  constitate 
a  qnorum  for  the  transaction  of  basine5?8.  The  number  of  members 
being  eight,  five  would  constitute  a  quorum;  and  by  the  fourth  subdi- 
vision, a  majority  of  all  the  members  elected  (which  would  be  hve) 
must  vote  in  favor  of  every  ordinance  or  resolution.  If  such  is  not  the 
plain  meaning  of  the  section,  and  if  the  word  "elected'*  is  to  be  taken 
in  its  present  sense  as  applying  to  members  actually  in  office,  it  follows 
as  a  necessary  consequence,  that  by  resignation,  or  otherwise,  the  Board 
may  be  reduced  to  one  member,  and  he  would  be  as  competent  to  act 
as  a  full  Board. 

The  respondent's  counsel  has  very  ingeniously  argued  that  the  words 
**  passed  by  a  majority,"  Ac,  do  not  necessarily  imply  a  consent  or  ac- 
quiescence, but  only  a  presence  or  participation  in  the  act;  as  thus,  if 
five  were  present,  three  voting  in  the  affirmative  and  two  in  the  nega- 
tive, the  ordinance  might  be  said  to  be  passed  by  the  whole  as  a  body. 
To  illustrate  this  position,  we  have  been  referred  to  the  Constitution  of 
the  United  States,  as  well  as  of  this  State;  in  both  of  which,  different 
language  has  been  employed. 

We  think  they  afford  no  argument;  more  especially  when  it  is  appa- 
rent, as  we  have  already  shown,  that  to  maintain  this  constructioD,  a 
part  of  the  section  must  be  treated  as  redundant  and  superfluous,  par- 
ticularly when  the  whole  scope  of  the  charter  shows  clearly  the  inten- 
tion of  the  Legislature  to  fetter  and  curb  the  action  of  the  Council,  so 
as  to  prevent  the  passage  of  any  ordinance  or  resolution,  unless  by  an 
actual  concurrence  of  a  majority  of  all  the  members  elected  to  each 
Board. 

Judgment  reversed,  with  costs. 
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ISAAC  HUMPHREYS,  Respondent,  v.  JAMES  M.  CRANE  and 
GREGORY  YALE,  Appellants. 

An  alteration  In  a  note  which  does  not  vary  the  meaning  of  the  nature  or  subject 
matter  of  the  contract,  is  immaterial. 

Where  an  answer  contains  an  allegation  of  alteration  in  an  instrument  it  most 
state  that  such  alteration  was  made  with  the  knowledge  or  consent,  or  by  the 
authority  of  the  plaintiff. 

Where  in  the  body  of  a  note,  one  party  signs  as  principal,  and  one  as  surety, 
both  are  liable. 

A  mere  neglect  to  sue  the  principal  will  not  exonerate  a  surety. 

In  ca.se8  of  joint  and  several  contracts  an  administrator  cannot  be  joined  with 
the  survivor. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 
Th*e  facts  will  be  found  distinctly  stated  in  the  opinion  of  the  Court. 

Gregory  Yale — pro  se, 
'So  brief  on  file. 

Hoge  Sf   Wilson^  for  Respondent. 

1.  The  defense  as  pleaded  is  not  good,  because  it  is  not  averred  or 
shown  that  the  alteration  was  made  without  the  knowledge,  license  or 
consent  of  the  defendant,  Yale.  Cottero  v.  Williams,  1  Florida,  37,  48. 
Thompson  r.  Williams,  lb ,  66.     U.  S.  v.  Linn,  1  How,,  104. 

2.  It  is  not  alleged  that  the  alteration  was  made  with  the  knowledge 
or  by  the  authority  or  direction  of  the  plaintiff.  Cottero  v.  Williams, 
1  Florida.  49.  lb.,  61.  U.S.  v.  Linn,  1  How.,  110.  Henfree  t?.  Bromley, 
6  Sast,  309.  Wilkes  v.  Caulkes,  5  Har.  and  J.,  36.  Leet;.  Alexander, 
9  B-  Mon.,  25.  Reesr.  Overbaugh,  6  Cow.,  746.  Warring  v.  Smith 
■et  aJ.i  2  Barb.,  Ch.  R.,  119.  Lewis  v,  Payne,  8  Cow.,  71.  Nichols  r. 
Johnson,  10  Conn.,  192. 

3.  The  alteration  of  an  instrument  to  avoid  it  must  be  material. 
Turner  v,  Billagram,  2  Cal.,  523^ 

4:.  An  alteration  is  immaterial,  where  it  is  of  what  the  law  would 
imply,  and  which  does  not  vary  the  nature,  subject  matter,  or  value  of 
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the  contract.  Martendale  r.  Follett,  1  N.  H.,  97.  Hunt  v.  Adams, 
6  Mass.,  619.  Granite  R.  R.  Co.  v.  Bacon,  16  Pick.,  242.  Foote,  v. 
Bragg,  6  Blackf.,  363.  An  alteration  which  does  not  vary  the  mean- 
iDg»  by  a  party  claiming  under  it,  or  by  virtue  of  it,  will  not  destroy  it 
where  the  legal  effect  is  not  made  different.  Kichols  v.  Johnson,  10 
Conn.,  192.  Smith  v.  Crocker,  6  Mass.,  638.  Stone  v,  Wilson,  4 
McCord,  203.  Whiting  v,  Daniel,  1  Hen.  &  Munf.,  291.  Brown  v. 
Pinkham,  18  Pick.,  172. 

6.  The  tearing  off  the  memorandum  did  not  change  the  legal  effect 
and  constrnction  of  the  instrument.  Where  in  the  body  of  a  note  one 
signs  as  principal  and  one  as  surety,  it  has  always  been  held  to  be  made 
by  each  as  an  original  promisor.  Hunt  v.  Adams,  6  Mass.,  361.  lb., 
621.  Frye  v.  Baker,  4  Pick.,  384.  U.  S.  v.  Cushman,  2  Samner, 
436.  6  John.  Ch .,  309.  East  India  Co.  v,  Rodan,  9  Ves.,  464.  Warner 
V.  Helm,  1  Gilman,  230.  Stringfellow  v.  Williams,  6  Dana,  237.  Sny- 
dam  V.  Westfall,  2  Denio,  204.  Wilson  v.  Campbell,  1  Scam.,  494. 
Hunt,  Administrator,  v,  Adams,  6  Mass.,  622.  , 

%.  In  attempting  to  show  want  of  consideration  the  answer  feally 
shows  a  good  and  legal  consideration.  The  consideration  betweeu 
Crane  and  Humphreys  is  sufficient  to  bind  the  surety  of  Crane. 

7.  Mere  delay  to  sue  the  principal  does  not  discharge  the  surety. 
Ch.  on  Con.,  631.  Davis  v.  Huggins,  3  N.  H.,  231.  Baldwin  v.  King, 
2  Johns.,  Ch.  664.  Manning  t*.  Shotwell,  2  Southard,  686.  Buchanan 
V.  Bradley,  4  Har.  &  McHen.,  41.  Croughton  v.  Duvall,  3  Cal.,  60. 
Lennox  v.  Prior,  3  Wheat.,  624.  Pickett  v.  Land,  2  Bailey,  608. 
Hogaboom  v,  Herrick,  4  Term.,  431.  Townsend  v.  Riddell,  2  N.  H., 
461.  De  Huff  v.  Torbett,  3  Yea.,  167.  Mahurin  v.  Pierson,  8  N.  H., 
640.  Ex.  of  Dennis  v.  Rider,  2  McLean,  461.  Crane  v.  Newell,  2 
Pick.,  613  and  note.  Frye  v.  Baker,  4  Pick.,  384.  Jenkins  v.  Clarkson, 
6  and  7  Ohio,  267.  Warner  u.  Beardley,  8  Wend.,  198.  Pintard  v. 
Davis,  7  N.  J.,  632.  The  proper  course  for  the  surety  to  pursue 
would  be  to  pay  the  debt,  and  himself  sue  the  principal,  or  go  into  a 
Court  of  Chancery  and  compel  the  creditor  to  sue  the  pHncipal  1 
Story's  Eq.  Jurisp.,  §  639.  Nesbrit  v.  Smith,  2  Bro.  Ch.,  679.  Hays 
V,  Ward,  2  Johns.  Ch.,  123.  In  mo^  of  the  States  there  are  statutes 
on  the  subject.  There  is  such  a  statute  in  California.  See  Stat.  1861, 
p  134,  §  627. 
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8.  The  administrator  of  Tompkins  was  properly  omitted.  In  cases 
of  joint  contract,  if  one  of  the  parties  die,  bis  executor  or  administrator 
IS  at  law  discharged  from  liability,  and  the  survivor  alone  can  be  sued. 
If  a  contract  is  Joint  and  several,  the  administrator  cannot  be  sued 
jointly  with  the  survivor,  for  the  one  is  charged  dt  bonis  ttstatoris,  and 
the  other  de  bonis  propriis,     2  Ch,  PI.,  pp  39,  40,  and  cases  cited. 

Murray,  C.  J.,  delivered  the  opiuion  of  the  Court.  Heydenfeldt, 
J.,  concurred. 

This  was  an  action  in  the  Court  below  upon  a  promissory  note  made 
by  Crane,  Yale,  and  Tompkins.  Before  suit  was  commenced,  Tompkins 
died,  and  the  suit  was  brought  against  Crane  and  Yale.  Crane  suffered 
a  default,  and  Yale  appeared  and  answered — First,  that  the  defendants, 
Yale  and  Tompkins,  had  signed  said  note  as  sureties,  and  had  made  a 
memorandum  upon  said  note  to  that  effect  upon  the  delivery  thereof, 
which  memorandum  had  been  torn  off  for  the  purpose  of  charging  them 
as  principals  or  makers.  Second,  that  he  was  only  an  accommodation 
iadorser.  Third,  that  said  plaintiff  had  failed  and  neglected  after  the 
maturity  of  said  note  to  enforce  the  payment  thereof  from  said  Crane, 
the  principal.  Fourth,  that  the  administrator  of  Tompkins  should 
have  been  joined. 

The  plaintiff  demurred  to  this  answer,  and  the  demurrer  was  sustain- 
ed, from  which  the  defendant,  Yale,  appeals.    The  demurrer  was  well 
taken — First)  because  the  answer  does  not  aver  that  the  alteration  was 
made  with  the  knowledge  or  consent,  or  by  the  authority  of  the  plain- 
tiff ;  and  Second,  because  the  alteration  was  not  material,  as  far  a^ 
it  affects   any  of  the  matters  set  up  in  defense.      The  defendants 
were  liable  to  the  plaintiff,   whether  they  signed  as  principals  or 
sureties,  and  it  is  well  settled   that  an  alteration  which  does  not 
Tary  the  meaning,  the  nature,  or  subject  matter,  of  the  contract  is  im- 
material.   The  second  plea  or  answer  is  no  defense,  as  it  sets  up  that 
the  money  was  actually  loaned  by  the  plaintiff  to  Crane,  and  this  con- 
sideration passing  between  the  plaintiff  and  Crane  is  sufficient  to  bind 
the  sureties  of  Crane.    The  third  defense  set  up  in  the  answer  is  no  bar 
to  the  plaintiff's  recovery.    It  never  has  been  held  within  my  know- 
ledge that  a  mere  neglect  to  sue  would  exonerate  a  surety.    In  the 
cases  of  Pain  v.  Packard,  13  Johns.,  174.  King  v.  Baldwin,  17  Johns., 


Digitized  by  LjOOQ  IC 


176  APRIL  TERM. 


Pet«r  H.  AIbr«tMD,  RMpiad^nt,  v.  JoMph  Hook«r.  App«lUot. 


384,  it  was  held  that  a  refusal  to  soe  after  a  special  request  by  the 
surety  would  be  sufficieut  to  discharge  the  surety.  But  these  decisions 
have  siuce  been  doubted  and  overruled.  In  Herrick  r.  Borst,  4  Hill, 
650,  commenting  on  these  cases,  Cowen,  Justice,  says,  **  What  principle 
such  a  defense  could  have  found  to  stand  on  in  any  Court,  it  is  difficult 
to  see.  It  introduces  a  new  term  into  the  creditor's  contract.  It  came 
into  this  Court  without  precedent,  was  after  repudiated  by  the  Court 
of  Chancery,  as  it  always  has  been,  both  at  law  and  equity  in  England, 
but  was  restored,  on  a  tip,  in  the  Court  of  Errors  turned  by  the  casting 
vote  of  a  layman." 

The  only  remedy  we  can  see  for  a  party  is  to  pay  the  amount  and 
bring  his  action  against  the  priiuipal,  or  to  tender  indemnity  to  the 
payee  and  resort  to  a  Court  of  Chancery  to  compel  him  to  enforce  the 
payment. 

The  administratrix  of  Tompkins  was  properly  omitted  as  a  party 
defendant.  In  ^ases  of  joint  and  several  contracts  an  administrator 
cannot  be  joined  with  the  survivor,  for  one  is  charged  de  bonis  testatch 
ris,  and  the  other  de  bonis  propriis. 

The  judgment  of  the  Court  below  was  correct,  and  is  affirmed  with 
costs. 


PETER  H.  ALBRETSON,  Respondent,  v,  JOSEPH  HOOKER, 

Appellant. 

"Where  a  contract  Btipulated  for  the  delivery  of  a  vessel,  but  designated  no  pur- 
ticular  place  for  such  delivery :  held,  that  a  notice  of  a  readiness  to  deliver, 
most  be  treated  under  the  contract  as  an  actual  delivery. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District,  So- 
noma County. 
The  ^cts  appear  at  length  in  the  opinion  of  the  Court. 

John  Currey  for  Appellant. 

The  completion  of  the  work,  and  the  delivery  of  the  scow  and  her 
appurtenances  by  the  respondent  to  the  appellant,  was  a  couditiou  to 
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be  performed  bj  the  respondent,  before  be  could  be  entitled  to  **  the 
residue^  of  the  $3,000,  which  should  remain  unpaid  when  the  whole 
work  should  be  completed^  and  the  scow  and  appurtenances  should  be 
delivered  to  the  appellant  as  contemplated  by  the  agreement  between 
the  parties.  And  the  Court  erred  in  deciding  that  the  respondent  was 
entitled  to  recover  before  performance,  or  tender  of  performance,  of 
such  condition  on  his  part  to  be  performed. 

Was  the  completion  of  the  wl^le  work,  and  the  delivery  of  the  scow 
and  its  appurtenances,  as  specified  in  the  agreement,  a  condition  pre- 
cedent to  the  respondent's  right  to  recover  "  the  residue''  of  the  three 
thousand  dollars  for  which  he  brought  his  action  ? 

'*  In  general,  if  the  agreement  be  that  one  party  shall  do  an  act,  and 
that  for  the  doing  thereof  the  other  shall  pay  a  sum  of  money,  the 
doing  of  the  act  is  a  condition  precedent  to  the  payment,  and  the 
party  who  is  to  pay  shall  not  be  compelled  to  part  with  his  money 
until  the  thing  be  performed."  1  Chitty's  PL,  322,  and  cases  cited. 
Ghamplin  v.  Rowley,  18  Wend.  R.,  187,  and  note,  Pordage  v.  Cole, 
1  Saund.,  320,  and  note.  1  Ch.  PL,  328.  Thorpe  v,  Thorpe,  1  Ld. 
Ray.,  665.  Turner  v.  Bearsford,  1  Bay.,  237.  Goodwin  v.  Lynn,  4 
Wash.  C.  C.  R.,  714.  Tinuey  v  Ashley,  16  Pick.,  562.  Jones  v.  So-, 
merville,  1  Port,  437.    Smith  r.  Christmas,  7  Yerg.,  665. 

The  payment  by  instalments  on  the  part  of  defendant  did  not  render 
the  consideration  on  his  part  the  less  entire.  Daken  v.  Williams,  1 1 
Wend.,  67.     Cunningham  v.  Morrill,  10  Johns.,  203. 

The  true  intent  of  the  parties,  as  apparent  in  the  instrument,  should 
determine  whether  the  covenants  or  promises  are  independent  or  con- 
ditional, instead  of  any  technical  rules  of  which  the  parties  were  totally 
ignorant,  and  the  application  of  which  would,  in  most  cases,  utterly 
defeat  their  intention.  Johnson  v.  Reed,  0  Mass.,  78.  Mead  v.  De 
Golyer,  16  Wend.,  632.     4  M.  and  W.,  31 1 . 

Edwards  Sf  English  for  Respondent. 
ICo  brief  on  file. 

Bbtan,  J.,  delivered  the  opinion  of  the  Court.  Heydexfeldt,  J., 
concurred. 

This  cause  was  commenced  in  the  Court  below,  upon  a  contract  be- 
tween Albretsou  and  Hooker,  by  the  terras  of  which,  Albretsou  was 
23 
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to  transport  one  thonsand  cords  of  wood  from  the  cmUarcadero  al 
Sonoma,  and  deliver  the  same  on  the  GoTemmeut  wharf  at  Benicia, 
using  a  scow  belonging  to  Hooker  for  the  purpose  of  transportation, 
which  he  wad  to  re-deliver  after  the  completion  of  his  contract;  and  iu 
consideration  of  the  delivery  of  said  wood,  respondent  was  to  receive 
three  thousand  dollars  in  different  payments. 

The  cause  was  submitted  to  the  Court  below,  and  from  the  finding 
of  the  Court  it  appears  that  the  respondent  did  transport  from  Sonoma 
eight  hundred  and  eighty-four  cords  of  wood,  being  all  furnished  by 
appellant  fit  for  transportation,  all  of  which  was  delivered  at  the  place 
named  in  the  contract,  except  a  small  portion  carried  elsewhere  under 
the  permission  of  appellant 

The  Court  below  also  finds  that  there  had  been  paid  by  appellant 
under  the  contract,  one  thousand  eight  hundred  and  fifty  dollars.  The 
Court  also  finds  that  the  respondent  did  not  re-deliver  the  scow  as  re- 
quired by  the  agreement,  nor  did  he  make  an  offer  equivalent  to  a 
delivery.  Upon  these  findings,  the  Court  gave  judgment  for  respond- 
ent for  the  sum  of  eight  hundred  and  two  dollars,  balance  due. 

The  findings  of  the  Court  are  conclusive  as  to  the  delivery  of  the 
wood,  according  to  the  agreement  of  the  parties.  From  the  answer  of 
Hooker,  the  defendant  in  the  Court  below,  it  appears  that  AlbretsoD 
called  upon  him  at  his  house,  situated  about  five  miles  from  the  embar- 
cadero  of  Sonoma,  and  informed  him  that  the  scow  was  at  the  embar- 
cadero,  and  that  he,  Albretsou,  was  ready  to  deliver  it.  The  respond- 
ent could  do  no  more  than  announce  his  readiness  to  deliver — treating 
the  conditions  of  the  contract  to  be  performed  by  the  respondent  ns 
conditions  precedent,  as  appellant's  counsel  argues  in  his  brief;  yet  the 
Court  has  found  that  he  has  performed  all  he  was  bound  to  perform, 
except  the  re-delivery  of  the  scow,  and  the  answer  of  Hooker  is  satis- 
factory upon  that  point. 

It  would  need  no  authority  to  show  that  the  party  was  not  bound  to 
deliver  the  vessel  upon  dry  land  at  the  residence  of  the  defendant  . 
The  respondent  could  only  be  required  to  return  the  vessel  in  the  same 
element  in  which  he  found  it;  and  in  the  absence  of  a  place  designated 
in  the  contract,  to  return  it  to  the  place  from  which  it  was  taken. 

The  notice  of  a  readiness  to  deliver,  given  to  the  person  owning  the 
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vessel,  where  he  does  not  see  fit  to  come  forward  and  accept  the  de- 
livery, must  be  treated  under  the  contract  as  an  actual  delivery. 

The  answer  shows  that  the  finding  of  the  Court  upon  the  subject  of 
the  delirery  of  the  vessel,  was  imprq)er. 

The  judgment  of  the  Court  below  is  affirmed,  with  costs. 


L.   F.   E.   JARVIS   and  E.   S.   JARVIS,  Respondents,  v.  THE 
FOUNTAIN  WATER  COMPANY,  Appellants. 

Ad  award  rendered  upon  a  fair  arbitration  of  a  matter  in  d'lRpate  between  two 
parties,  and  for  a  long  time  after  concurred  in,  must  be  held  to  be  conclusive. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District,  Tuol- 
omne  County. 

The  action  was  for  damages  alleged  to  have  been  sustained  by  the 
plaintiffs  by  reason  of  the  diversion  by  the  defendants  of  certain  streams 
of  water  flowing  from  springs  upon  the  plaintiffs'  land. 

At  the  trial  defendants  offered  in  evidence  an  award  of  five  arbitra- 
tors, to  whom  had  been  submitted  to  decide  upon  the  conflicting  claims 
of  the  parties  to  this  suit,  in  relation  to  the  streams  of  water  which  are 
the  subject  of  controversy  in  this  action.  It  appeared  that  a  bond  had 
been  giren  to  abide  by  the  decision  of  the  arbitrators,  and  that  the 
award  by  them  had  been  acquiesced  in  by  both  parties  for  a  series  of 
jears. 

Defendants  counsel  requested  the  Court  to  instruct  the  jury  "  that  if 
two  parties  enter  into  a  sealed  agreement  to  abide  the  decision  of  per. 
sons  chosen  by  each  in  reference  to  a  subject  in  dispute  between  them, 
and  such  persons  decide  such  subject  in  dispute  with  the  knowledge  and 
approbation  of  both  parties,  and  they  afterwards  act  upon  such  deci- 
sion, each  party  is  estopped  by  it " 

The  Court  refused  the  instruction  and  charged  the  jnry  "  that  the 
a^eement  to  arbitrate  did  not  estop  the  plaintiffs  from  maintaining 
their  action,  for  the  reason  that  it  was  not  made  in  accordance  with 
the  terms  of  the  statute;  but  that  the  jnry  might  consider  it  in  mitiga- 
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tion  of  damages,  aod  if  they  believed  from  the  evidence  that  both  par- 
ties acquiesced  la  it  and  had  complied  with  its  terms,  then  thej  should 
find  for  the  defendants;  but  if  they  believed  from  the  evidence  that 
neither  party  acquiesced  in  it  or  complied  with  the  terms,  then  tbej 
should  find  such  damages,  as  from  the  evidence,  they  should  deem  the 
plaintiffs  had  sustained/' 

The  jury  found  a  verdict  for  the  plaintiffs.  Defendants  moved  for  a 
new  trial;  which  motion  the  Court  overruled.    Defendants  appealed. 

H»  P.  Barbel',  for  Appellants. 

1.  The  Judge  erred  in  permitting  the  effect  of  the  award  to  go  to 
the  jury  as  matter  of  fact.  It  was  conclusive  between  the  parties  and 
a  question  of  law  for  the  Court,  and  could  not  under  any  circumstan- 
ces be  impeached  collaterally.  2  Cal,  123.  2  Johns.,  62.  3  lb.,  867. 
9  lb..  212.  10  lb.,  143.  h  Cow.,  425.  1  Hill,  319,  489.  2  lb.,  271. 
12  Wend.,  212, 578.  10  lb.,  589.  1  Denio,  257.  6  Met,  131.  10 
Pick.,  348.     1  Barb.  Ch.  R.,  173. 

2.  The  refusal  of  the  Court  to  charge,  as  requested  by  defendants' 
counsel,  was  erroneous.    See  authorities  last  cited. 

3.  The  verdict  was  most  unconscionable.  The  defandauts  had  taken 
the  water  under  their  rights  acquired  by  the  award,  without  objection 
for  a  period  of  three  years,  during  which  time  plaintiffs  had  made  no 
attempt  to  set  aside  the  award  in  any  manner.  After  an  interval  of 
three  years  quiet  possession  and  uninterrupted  enjoyment,  a  jury  under 
the  influence  of  improper  testimony  and  erroneous  ruling,  give  a  verdict 
which,  even  under  circumstances  of  aggravation  would  be  deemed  large. 

4.  Appellants  are  entitled  to  a  reversal  of  the  judgment.  19 
Wend.,  232.    9  Barb.,  623.     1  Com.  Rep.,  519. 

Edward  F.  Hunter,  for  Respondents. 
No  brief  on  file. 

Hevdenfeldt,  J.,  delivered  the  opinion  of  the  Conrt.  Brvak,  J. 
concurred. 

The  award  rendered  upon  a  fair  arbitration  of  the  matter  in  dispate, 
and  long  concurred  in,  was  conclusive  of  the  rights  of  the  parties,  and 
should  so  have  been  held  by  the  Court  below. 

The  judgment  is  reversed  and  the  case  remanded. 
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PRESLEY  DUNLAP,  Respondent,  r.  CHARLES  KELSEY  and 
others,  Appellants. 

The  plaintiff  purchaHed  at  Sberlff*8  sale,  under  forclosure  of  a  mortgage,  property 
for  twenty  dollars,  which  was  shown  to  be  worth  three  thousand,  with  a  rental 
of  fifty  dollars  per  month.  The  defendaut  purchased  the  property  under 
another  mortgage  sale  for  two  thousand  dollars,  and  the  plaintiff  being  in  pos- 
session filed  his  bill  to  cancel  defendant's  deed,  and  remove  the  cloud  from  his 

.  title,  hdd,  that  to  entitle  a  party  to  this  relief,  it  must  appear  that  the  contract 
was  fair,  just  and  reasonable,  and  founded  upon  an  adequate  consideration; 
as  a  Court  of  Chancery  will  not  use  its  powers  to  complete  a  speculation  which 
is  already  too  fortunate  to  obtain  its  favorable  regard. 

Appeal  from  the  District  Coort  of  the  Sixth  Jadicial  District,  Sac- 
ramento County. 

The  facts  appear  in  the  opinion  of  the  Court. 

McKune  Sf  Robinson,  for  Appellants. 

Edwards  Sf  English^  for  Respondent. 

No  briefs  on  file. 

Hetdenfeldt,  J.,  delivered  the  opinion  of  the  Court  Brtak,  J., 
concurred. 

The  complainant  was  a  purchaser  at  Sherifif 's  sale  under  a  mortgage 
foreclosure,  and  claims  to  have  the  legal  title  to  the  property  in  dispute. 
He  gaye  the  sum  of  twenty  dollars  for  it,  and  it  is  shown  by  the  record 
to  have  been  worth  three  thousand  dollars,  and  producing  a  rental  of 
fifty  dollars  per  month. 

The  defendant  was  also  a  purchaser  at  SherifTs  sale  of  the  same 
premises  under  a  foreclosure  of  a  prior,  but  unregistered,  mortgage ;  and 
paid  for  the  property  the  sum  of  two  thousand  dollars. 

The  complainant  files  his  bill  to  remove  the  cloud  upon  his  title  pro- 
duced by  the  sale  to  the  defendants,  and  at  the  same  time  alleges  that 
he  (the  complainant;  is  in  possession  and  enjoyment  of  the  property. 

This  is  a  very  singular  application  to  be  made  to  a  Court  of  Equity, 
and  roust  be  denied  upon  the  same  doctrine  which  governs  the  Court  in 
cases  brought  for  specific  performance.  In  such  cases  the  familiar  rule 
is,  that  to  entitle  the  party  applying  for  a  specific  performance,  to  a 
favorable  decree,  it  must  appear  that  the  contract  was  fair,  just  and 
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reasonable,  and  founded  upon  an  adequate  consideration.  Otherwise 
the  relief  sought  will  be  denied.  The  Court  in  so  doing  does  not  un- 
dertake to  deprive  the  partj  of  the  benefits  of  his  contract,  nor  would 
it  in  the  many  given  cases  rescind  the  contract,  or  attempt  any  modifi- 
cation of  its  terms,  however  unequal  and  harsh.  It  simply  refuses  its 
aid  as  a  Court  of  conscience,  to  add  to  the  fortune  of  a  party  who  has 
already  in  a  moral  point  of  view  succeeded  too  well  in  the  particular 
transaction  which  is  disclosed.  It  leaves  him  to  his  remedy  at  law, 
and  there  it  will  not  interfere  with  or  disturb  him;  but  it  will  not  per- 
mit its  powers  to  be  invoked  to  complete  a  speculation  which  is  already 
too  fortunate  to  obtain  its  favorable  regard. 
Judgment  reversed  and  bill  dismissed. 

Murray,  C.  J. — I  dissent  from  the  foregoing  opinion,  as  I  do  not  think 
the  rule  applies  to  Sheriffs'  sales. 


BARTHOLOMEW  SCANLAN,  Respondent,  r.  PATRICK  GIL- 
LAX  and  MICHAEL  TEENEY,  Appellants. 

When  Courts  are  called  upon  to  set  aside  contracts,  there  must  be  some  substan- 
tial reasons  shown,  and  a  Court  of  Chancery  particularly,  will  not  act  when  it 
is  kept  in  the  dark,  as  to  the  reasons  or  purposes  of  a  transaction  in  reference 
to  which  relief  is  sought. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District,  Sierra 
County. 

The  case  was  brought  upon  the  Chancery  side  of  the  Court  below^ 
and  had  for  its  object  the  cancellation  of  a  bill  of  sale  of  an  interest  in 
a  mining  claim,  given  by  plaintiff  to  defendant. 

The  complaint  alleged  that  the  sale  was  made  without  consideratioD, 
but  did  not  allege  any  reasons  why  the  transfer  had  been  made. 

The  answer  denies  the  allegation,  and  asserts  that  the  sale  was  made 
for  a  valuable  consideration. 

The  cause  was  referred  by  consent,  and  upon  the  testimony  reported 
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by  the  referee,  the  Coart  sitting  as  a  jury  gave  a  decree  Iq  favor  of  the 
plaiotiff. 

Dunn  and  Cossitt,  for  Appellants. 

Jo.  G,  Baldwin^  for  Respondent. 

No  briefs  on  file. 

Hetdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Bryan,  J.^ 
concurred. 

The  bill  alleges  a  transfer  by  complainant  to  defendants  of  the 
property  in  dispute  without  any  valuable  consideration,  and  seeks 
to  set  it  aside.  The  bill  fails  to  allege  the  reasons  for  the  transfer. 
The  answer  declares  that  the  transfer  was  for  a  valuable  consideration. 

This  should  have  ended  the  suit,  and  the  bill  ought  to  have  been 
dismissed. 

When  Courts  are  called  upon  to  set  aside  contracts,  there  must  be 
some  substantial  reasons  shown,  and  a  Court  of  Chancery,  particularly,, 
will  not  act  when  it  is  kept  in  the  dark  as  to  the  reasons  or  purposes 
of  a  transaction  in  reference  to  which  relief  is  sought. 

The  decree  is  reversed,  and  the  bill  dismissed. 


THE  PEOPLE  OF  THE  STATE  OP  CALIFORNIA,  Respond- 
cots,  V.  ANTOLINE  LABRA,  ANTONIO  SALGADO,  JOA- 
QUIN ARRIETA,  and  others,  Appellants. 

Wben  an  accomplice,  or  co-defendant  io  a  criminal  action  under  tbe  ptatnte  of  this 
8tatp,  elects  to  be  tried  separately,  he  is  a  competent  witness  for  tbe  other 
defendants  charged  with  the  same  offense,  thecredibility  of  his  testimony  being 
left  to  the  jury. 

Appeal  from  the  Court  of  Sessions  of  Monterey  County. 
The  facts  material  to  the  points  decided  appear  in  the  opinion  of  the 
Court. 

Geo.  W.  Crane^  for  Appellants,  in  support  of  the  appeal  cited  Comp. 
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L.,  p  469.     Whart.  Am.  Crim.  L.,  303.    2  Stark  od  Ev.,  22.    6  Mo., 
1.     1  Kelly,  617. 

/.  R,  McConnell,  (Attorntj  General,)  for  the  People,  cited  no 
aatborities. 

Bryan,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concnrred. 

The  record  in  this  canse,  as  sent  to  ns,  although  somewhat  imperfect, 
discloses  that  the  defendants  were  indicted  for  grand  larceny,  being 
charged  with  stealing  two  horses  of  the  value  of  one  hundred  and  f.fty 
dollars,  the  property  of  one  Guadalupe  Soberanes.  Upon  the  trial  one 
Salgado,  a  party  jointly  indicted  with  the  defendants,  was  offered  as  a 
witness  for  his  co-defendants,  having  lirst  elected  to  be  tried  separately — 
the  defendants'  counsel  expecting  to  show  by  him  that  the  defendants 
were  not  present  at  the  taking  of  the  horses,  and  that  they  were  not 
connected  with  the  driving  away  of  the  same.  The  Court  below  re- 
fused to  allow  Salgado  to  testify,  to  which  refusal  an  exception  was 
taken  at  the  trial. 

Upon  page  469  Compiled  Laws  of  California,  section  367,  it  is  pro- 
vided, "  Where  two  or  more  defendants  are  jointly  indicted  for  a  felony, 
any  defendant  requiring  it  shall  be  tried  separately."  And  in  the  fol- 
lowing section — "  Where  two  or  more  persons  are  indicted  in  the  same 
indictment  the  Court  may  at  any  time  before  the  defendant  has  gone 
into  the  defense,  on  the  application  of  the  District  Attorney,  direct 
any  defendant  to  be  discharged  from  the  indictment,  that  he  may  be  » 
witness  for  the  people  " 

The  more  ancient  authority,  as  to  the  competency  of  an  accomplice 
or  CO  defendant,  to  testify  to  other  defendants  indicted,  would  seem  to 
deny  that  he  should  be  permitted  to  testify  unless  discharged  by  the 
State.  But  in  many  of  those  States  where  separate  trials  are  permitted 
to  each  defendant,  the  doctrine  has  been  held  otherwise.  It  would  seem 
not  only  reasonable,  but  just,  that  the  Legislature  in  allowing  defend- 
ants to  sever  in  their  defenses,  intended  by  this  method  to  provide 
against  the  hazard  of  an  innocent  man  being  prejudiced  or  injured  in 
his  defense,  by  evidence  of  the  guilt  of  his  companions  in  Court. 

It  might  not  unfrequently  happen  that  the  guilty  man,  troubled   In 
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his  conscience,  knowing  that  innocent  persons  were  arraigned  with  him 
ander  the  same  indictment,  and  were  likely  to  safifer,  should  desire  to 
testify  to  their  innocence,  eren  although  he  was  forced  to  criminate 
himself.  The  fact  of  all  being  arraigned  together  under  the  same 
indictment,  where  the  offense  was  of  such  a  character  as  to  be  suscep* 
tible  of  commission  by  one,  should  be  no  objection,  where  one  has 
elected  to  be  tried  separately,  in  obtaining  his  testimony  in  behalf  of 
his  co^efendants.  The  jury  would  have  tht  witness  before  them,  and 
could  test  the  credibility  by  his  manner,  and  the  consistency  of  his  story. 
In  Tennessee,  see  Moffitt  v.  State,  2  Humph.  In  Missouri,  see 
Oarrett  v.  State,  6  Mo.,  and  in  United  States  v.  Henry,  4  Wash.  C 
C.  Reports,  228,  it  has  been  held  that  an  accomplice  is  a  competent 
witness,  and  may  be  examined,  if  he  is  willing,  for  his  co-defendants  in 
the  same  indictment,  if  tried  separately  or  if  he  has  pleaded  guilty,  or 
been  separately  convicted,  and  judgment  has  not  been  rendered. 

In  the  case  of  Jones  v.  The  State  of  Georgia,  1  Ga.,  617,  it  was  held 
that  an  accomplice  who  had  severed  in  his  defense,  was  to  be  treated  for 
the  purposes  of  the  trial,  as  if  separately  indicted  for  the  same  offense. 
The  Judge  who  delivered  the  opinion,  well  says  that  "We  the  more 
readily  adopt  this  rule  because  it  will  have  the  effect  to  abolish  a  very 
pernicious  practice  which  prevails  in  our  Courts  of  including  all  persons 
who  were  present  at  the  commission  of  an  offense,  in  many  cases, 
whether  guilty  or  not,  in  the  indictment,  for  the  purpose  of  excluding 
their  testimony.  Besides  it  will  open  the  door  to  the  investigation  of 
truth,  leaving  the  jury  to  judge  of  the  credit  to  which  they  may 
think  the  witness  entitled.'' 

An  accomplice  who  is  separately  indicted  for  the  same  offense,  may 
be  called  as  a  witness  to  prove  the  innocence  of  the  prisoner.  1  Ch. 
Crim.  Law,  606.    Roscoe's  Com.  Ev.,  118. 

I  therefore  conclude  that  when  an  accomplice  or  co^efendant  in  a 
criminal  action  under  our  statute  elects  to  be  tried  separately  he  is  a 
competent  witness  for  the  other  defendants,  charged  with  the  same 
offense,  the  credibility  of  his  testimony  being  left  with  the  jury. 

The  Court  therefore  erred  in  refusing  to  allow  Salgado  to  testify,  he 
having  elected  to  be  tried  separately.    The  judgment  of  the  Court 
below  is  therefore  reversed,  and  the  cause  remanded  for  new  trial. 
24 
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;    6    18QI 
•6    425 

m  m         WILLIAM  WESTON,  Appellant,  v.  THE  BEAR  RIVER  A^'D 
AUBURN  WATER  AND  MINING  COMPANY,  Respondents. 

Under  the  12th  section  of  the  Act  concerning  Corporations,  passed  April  22d, 
]  850,  no  transfer  of  stock  is  good  egainst  third  parties,  unless  the  transfer  b« 
made  upon  the  books  of  the  company. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District,  Sacra- 
mento County. 

The  facts  material  to  the  point  decided  appear  in  the  opinion  of  the 
Court. 

William  S,  Long  and  Tod  Robinson  for  Appellant. 

Stock  issued  bj  corporations  formed  under  our  statute,  is  only  per' 
sonal  property,  and  a  transfer  of  the  same  cannot  be  made,  so  as  to 
be  effectual  for  any  purposes  whatcTer,  except  between  the  parties 
thereto,  unless  the  transfer  is  made  in  accordance  with  the  provision  of 
the  statute,  requiring  that  the  transfer  shall  be  noted  upon  the  books 
of  the  company.  §§  12,  144, 129,  of  Act  concerning  Corporations, 
passed  April  22,  1850.  Woodsworth  on  Joint  Stock  Cos.,  Law  Lib., 
p.  no.  Marlborough  Manufacturing  Company  v.  Smith,  2  Conn.,  519. 
Northup  T?.  Curtis,  5  lb ,  246.  3  lb.,  544.  6  lib.,  555.  9  lb.,  493. 
Story  on  Conf.  of  Laws,  815.  Morton  v.  Milne,  6  Binn.,  561.  Robiu' 
son  V.  Bland,  2  Burr,  107T.    2  Comstock,  447.    4  Har.  and  J.,  838. 

Edwards  4*  English  for  Respondents. 

Cited  United  States  v.  Cutts,  1  Sumner,  138.  Bank  of  Utica  v. 
Smalley,  2  Cow.,  777.  Quiner  v.  Marblehead  So.  Ins.  Co.,  10  Mass  , 
483.  Sergeant  v.  Essex  Mar.  Rail  Corp.,  9  Pick.,  204.  Plymouth 
Bank  v.  Bank  of  Norfolk,  10  Pick.,  457.  Black  and  others  v.  Zachal 
ric  and  others,  3  How.  S.  C.  R.,  513.  United  States  v.  Vaughn,  Z 
Binney,  400. 

Murray,  C.  J;,  delivered  the  opinion  of  the  Court.  Bryan,  J.,  con- 
curred.   Heydenfeldt,  J.,  dissented. 

The  twelfth  section  of  the  Act  concerning  Corporations,  passed  22d 
April,  1850,  provides,  that  "Whenever  the  capital  stock  of  any  cor- 
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poratioQ  is  divided  into  shares,  and  certificates  thereof  are  issued,  snch 
shares  maj  be  transferred  by  endorsement  and  delivery  of  the  certifi- 
cates  thereof,  snch  endorsement  being  by  the  signature  of  the  proprie- 
tor or  his  attorney,  or  legal  representative;  but  such  transfer  shall  not 
be  valid,  except  between  the  parties  thereto,  until  the  same  shall  have 
been  so  entered  on  the  books  of  the  corporation,  as  to  show  the  names 
of  the  parties  by  and  to  whom  transferred,  the  number  and  designation 
of  the  shares,  and  the  date  of  the  transfer."  And  section  one  hundred 
and  forty-four  of  the  same  Act  is  as  follows:  ''  It  shall  be  the  duty  of 
the  trustees  of  every  such  corporation  or  company  to  cause  a  book  to 
be  kept  by  the  treasurer  or  clerk  thereof,  containing  the  names  of  per« 
sons,  alphabetically  arranged,  who  are,  or  shall  within  six  years  have 
been,  stockholders  of  such  company,  and  showing  their  places  of  resi- 
dence, the  number  of  shares  of  stock  held  by  them  respectively,  and 
the  time  when  they  respectively  became  the  owners  of  such  shares,  and 
the  amount  of  stock  actually  paid  in,  &c.;  and  no  transfer  of  stock  shall 
be  valid  for  any  purpose  whatever,  except  to  render  the  person  to 
whom  it  shall  be  transferred  liable  for  the  debts  of  the  company,  ac- 
cording to  the  provisions  of  this  Act,  until  it  shall  be  entered  therein 
as  required  by  this  section,  by  an  entry  showing  to  and  from  whom 
transferred." 

In  the  present  case,  it  is  contended  that  an  assignment,  by  mere  de- 
ivery,  of  the  certificates  of  stock  is  sufficient  to  defeat  the  rights  of  an 
attaching  creditor.  The  position  assumed  by  the  respondents'  counsel 
is,  that  the  sections  of  the  Act  above  referred  to  were  intended  for  the 
protection  and  government  of  the  incorporation,  and  cannot  be  extend- 
ed to  transfers  between  third  parties.  That  the  person  to  whom  the 
certificates  have  been  delivered  has  an  equitable  interest  in  the  stock, 
which  cannot  be  divested  by  any  subsequent  proceedings.  In  support 
of  this  position,  a  number  of  authorities  have  been  cited,  some  of  which 
I  propose  briefly  to  review. 

In  the  case  of  the  United  States  v.  Cutts,  1  Sumner,  188,  the  lan- 
guage of  the  Act  was,  that  the  stock  shall  be  transferrable  only  on  the 
books  of  the  treasurer,  &c."  In  commenting  on  this  statute,  the  Court 
said,  *'  It  seems,  that  the  true  interpretation  of  the  statute  is,  that,  so 
far  as  the  United  States  and  the  proprietors  are  concerned,  no  transfer 
is  to  be  considered  as  complete  and  perfect,  so  as  to  pass  the  legal 
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ownership  of  the  stock,  and  make  the  parchaser  the  legal  owner,  until 
the  transfer  has  been  entered  npou  the  public  books.  No  person  can 
transfer  the  samei  as  such  owner,  or  entitle  himself  to  receive  the  divi* 
dends,  unless  he  stands  as  a  recorded  proprietor  upon  these  books. 
And  there  is  a  manifest  propriety  and  policy  in  this  view,  in  making 
the  provisiotti  as  it  wonld  avoid,  on  the  part  of  the  Government,  all 
inquiries  into  and  examinations  of  any  equitable  or  other  titles,  or  liens 
set  up,  as  acquired  under  a  proprietor,  by  any  third  person  dealing 
with  him.  This  object  may  well  be  effected,  without,  in  the  slightest 
degree,  interfering  with  the  validity  of  any  equitable  titles  or  liens  ac- 
quired under  any  agreement  between  the  proprietor  and  third  persons, 
so  far  as  it  regards  them  respectively.  And  it  would  sound  harsh,  to 
hold  all  such  agreements  between  the  proprietor  and  his  creditor,  or 
between  him  and  a  purchaser,  utterly  void,  inter  se,  unless  there  were 
a  very  plain  and  direct  expression  in  the  statute  to  that  effect,  which| 
in  this  case,  there  certainly  is  not." 

The  reasons  thus  given  by  Judge  Story,  as  well  as  the  difference 
between  the  phraseology  of  the  Act  of  1790,  and  the  Act  now  under 
consideration,  fully  justify  the  opinion  of  the  Court;  but  there  is,  I 
thinki  little  or  no  analogy  between  the  cases. 

In  the  case  of  the  Bank  of  Utica  v.  Smalley,  2  Cowen,  lit,  it  was 
held  that  a  transfer  of  bank  stock  was  good  as  between  vendor  and 
vendee,  though  the  Act  of  incorporation  provided  that  no  such  transfer 
should  be  valid  or  effectual  until  registered  in  a  book  to  be  kept  by 
the  bank  for  that  purpose,  and  that  the  debts  due  from  the  vendor  to 
the  bank  should  be  first  paid.  In  this  case,  the  Court  said,  "  This  pro- 
vision was  intended  exclusively  for  the  benefit  and  protection  of  the 
bank.  Their  lien  upon  the  stock  for  any  debts  due  them  cannot  be 
affected  by  any  transfer  of  the  stock;  and  the  only  notice  of  a  transfer 
which  they  are  bound  to  regard,  is  a  registry  of  it  on  their  books.'' 

The  case  of  Qniner  v,  Marblehead  Social  Insurance  Company,  10 
Massachusetts  Reports,  480,  as  well  as  that  of  Sargent  v,  Essex  Bail- 
road  Company,  9  Pickering's  Reports,  204,  support  substantially  the 
same  doctrine. 

I  have  examined  several  other  authorities  cited  by  the  respondents' 
counsel,  which  maintain  the  general  doctrine  of  equitable  assignments 
of  this  kind  of  property  or  choscs  in  action.    But  I  have  found  no  case. 
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where  sach  transfer  has  been  held  good,  in  the  face  of  such  an  Act  of 
incorporatioQ  as  that  of  this  State.  I  shall  not  dispute,  that  in  the 
absence  of  legislation,  the  transfer  of  the  certificates  of  stock  would  be 
Talid;  bnt  I  regard  the  statnte  as  imperatire  in  its  prohibition.  By 
every  rule  of  construction,  the  exception  excludes  every  other  transfer* 
and  as  a  necessary  sequence,  no  transfer  is  good  against  third  parties, 
unless  the  same  be  made  on  the  books  of  the  company.  It  seems  to 
me  that  it  cannot  be  fairly  contended  that  this  provision  was  designed 
as  a  protection  to  the  company  alone.  It  appears  to  be  sufficiently 
protected  by  the  114th  section,  which  makes  the  person  to  whom  it  is 
transferred  liable  for  the  debts  of  the  company ;  and  by  the  further 
provision  of  the  same  Act,  authorizing  the  directors  by  by-law  to  pro- 
vide for  the  transfer  of  such  stock;  under  this  latter  provision,  it  would 
be  competent  for  the  company  to  protect  themselves  to  the  fullest 
extent  against  imposition  or  accident. 

This  alone  would  be  sufficient  for  practical  purposes,  and  it  is  not 
assuming  too  much  to  say,  that  after  having  delegated  to  corpora- 
tions the  power  of  regulating  such  transfers  for  their  own  protection, 
in  going  further,  and  employing  words  of  exclusion,  the  Legislature 
iotended  to  protect  the  public  from  the  frauds  which  might  be  perpe- 
trated by  a  sale  or  hypothecation  of  the  certificates  passing  the  legal 
or  equitable  title,  while  the  books  of  the  company  induced  credit  to 
the  vendor,  by  holding  him  out  to  the  world  as  the  owner  of  such 
stock. 

The  condnsioD  to  which  I  have  thus  arrived,  renders  it  unnecessary 
to  examine  any  of  the  other  points  presented. 

Judgment  reversed,  with  costs. 
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JOHN  MIDDLETOX,  Respondent,  v,  JAMES  G.  GOULD  and 
others,  Appellants. 

Where  no  appeal  is  allowed  by  law,  the  proper  method  to  take  a  case  to  to  an 
appellate  Court  is  by  writ  of  error. 

No  appeal  was  allowed  by  law  from  a  Coonty  Court  to  the  Supreme  Court  prior  to 
the  l8t  day  of  July,  1854. 

Appeal  from  the  District  Court  of  the  Twelfth  Jodlcial  District, 
San  Francisco  Coanty. 

The  facts  fnlly  appear  in  the  opinion  of  the  Goart. 
Edward  Stanly,  for  Appellants. 
Haights  and  Gary^  for  Respondent. 
No  briefs  on  file, 

Bryan,  J.,  delivered  the  opinion  of  the  Court.    Hcydeicfelot,  J., 

concurred. 

In  this  cause  the  respondent  commenced  his  action  against  the  de- 
fendant, before  a  Justice  of  the  Peace  for  San  Francisco  County,  under 
the  statute  regulating  '*  forcible  entries  and  forcible  and  unlawful  de- 
tainers,''  and  recovered  a  judgment  against  the  defendant. 

An  appeal  was  taken  to  the  County  Court,  a  new  trial,  and  a  judg- 
ment of  the  same  character  rendered  in  that  Court.  From  this  judg- 
ment defendant  below  appealed  to  the  Supreme  Court,  and  filed  his 
notice  of  appeal  upon  the  17th  of  June,  1854.  Pending  tht  appeal  to 
this  Court  by  defendant  Gould,  from  the  judgment  of  the  County 
Court,  this  action  was  commenced  by  Middleton,  the  respondent,  in  the 
Twelfth  District  Court,  against  the  sureties  upon  the  bond  given,  npoa 
appeal,  to  the  Court  below,  and  judgment  was  rendered  in  his  favor  for 
the  amount  of  his  recovery  in  the  County  Court,  with  interest  and 
costs. 

The  principal  question  that  arises  in  this  cause,  is  as  to  whether  an 
appeal  would  lie  at  the  time  this  was  sought  to  be  taken  from  the 
County  Court  to  the  Supreme  Court. 
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It  has  been  held  by  this  Coart,  that  the  Act  to  amend  an  Act,  en- 
titled an  Act  concerning  the  Conrts  of  Justice  of  this  State  and  Judicial 
Officers,  page  28  Laws  of  1854,  which  Amendatory  Act  was  passed 
April  13th,  1854,  in  its  6th  section,  merely  provides,  what  this  Court 
can  review  upon  appeal,  when  the  cause  is  regularly  before  it.  It  does 
not  provide  for  bringing  the  cause  up,  and  must  be  construed  in  con- 
nection with  the  Act  Amendatory  of  and  supplementary  to  the  **  Act 
to  regulate  proceedings  in  civil  cases,  in  the  Courts  of  Justice  of  this 
State,"  page  59  Laws  of  1854,  and  which  went  into  effect  npon  the 
1st  of  July  of  that  year.  Chapter  3d  of  that  Act  provides  in  what 
cases  an  appeal  will  lie  from  the  County  to  the  Supreme  Conrt,  and 
prescribes  the  method  of  appeal.  The  last  Act  prescribes  in  what 
cases  an  appeal  will  lie,  and  the  former,  what  the  Court  can  review 
upon  an  appeal,  when  once  taken.  There  was  no  appeal  allowed  by 
law  from  a  County  Court  to  the  Supreme  Court  upon  the  17th  day  of 
Jane,  1854.  The  Act  allowing  appeals  of  this  character,  only  went  into 
effect  on  the  1st  of  July  of  that  year. 

The  only  remedy  for  the  party  agrieved  at  the  time  the  appeal  was 
taken,  was  to  have  sued  out  a  writ  of  error  from  this  Court,  and  npon 
that  to  have  reviewed  the  proceedings  of  the  Court  below.  I  can  per- 
ceive no  error  in  the  proceedings  of  the  District  Court  in  rendering 
judgment  upon  its  findings  in  the  cause. 

The  judgment  of  the  Court  is  therefore  affirmed,  with  costs. 
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AZARIAH   WALKER,  Appellant,  v.  THOMAS  SEDGWICK, 

RespoDdent 

That  sUtato  which  requires  that  upon  the  trial  of  ao  ismie  of  fact  by  the  Coiirt, 
the  decisioQ  shall  state  separately  the  fiicts  and  conclasions  of  law,  doee  not 
apply  in  Chancery  cases. 

In  Chancery  cases  this  Court  has  to  examine  the  facts,  and  is  not  concluded  by 
the  findings  of  the  Chancellor. 

Parties  to  a  suit  in  Chancery  are  not  entitled  to  a  trial  by  Jury. 

Appeal  from  the  District  Coort  of  the  Fifth  Judicial  District,  GouDtj 
of  San  Joaquin. 

The  point  in  controversy  is  distinctly  stated  in  the  opinion  of  the 
Coort. 

Terry  and  Perley,  for  Appellant. 

OtU  L.  Bridges,  for  Respondent. 

Hetdenfbldt,  J.,  delivered  the  opinion  of  the  Court.  Bbtak,  J., 
concurred. 

The  parties  agree  by  stipulation  to  submit  this  case  upon  the  single 
point,  that  the  Judge  below  failed  to  find  the  facts  and  conclusions  of 
law. 

This  is  a  case  in  Chancery  to  enforce  a  vender's  lien  for  the  purchase 
money.  In  Chancery  cases  this  Court  has  to  examine  the  facts,  and 
is  not  concluded  by  the  findings  of  the  Chancellor.  The  statute  regu- 
lation does  not  therefore  apply  in  such  cases,  because  it  would  be  utterly- 
fruitless  and  lex  non  cogit  ad  vana.  The  statute  was  intended  for 
cases  in  which  the  trial  by  the  Judge  supplied  the  place  of  a  trial  by 
jury,  where  the  parties  consent  to  it;  and  we  have  long  ago  determined 
that  in  Chancery  cases  the  parties  were  not  entitled  to  trial  bj  jury. 

Judgment  affirmed. 
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IN 
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ALFRED  A.  COHEN,  RICHARD  ROMAN  and  EDWARD 
JONES,  Assiguees  of  Isaiah  C.  Woods  and  of  Adams  &  Company, 
Appellants,  v.  SAMUEL  BARREIT  and  ROBT.  SHERWOOD, 
Respondents. 

Proceedings  ia  insolvency  are  not  »trieH  juris  either  proceedings  in  law  or  equity, 
but  a  new  remedy  or  proceeding,  created  by  statute,  the  administration  of 
which  has  been  vested  in  the  District  Courts  of  this  State,  independent  of  their 
Common  Law  or  Chancery  powers  as  Courts  of  general  jurisdiction. 

Whenever  a  new  right  is  created  by  statute,  and  the  enforcement  of  such  right  is 
committed  to  a  Court  even  of  original  jurisdiction  such  Court  quoad  hoc  is  an 
inferior  Court,  and  must  pursue  the  statute  strictly. 

Oar  statute,  though  not  strictly  8peaking,'a  bankrupt  law,  may  be  tatated  as 
Buch,  or  as  an  insolvent  act,  or  both. 

Where  the  petition  of  the  insolvent  shows  upon  its  face,  that  a  portion  of  the  in- 
debtedness from  which  he  seeks  to  be  discharged,  has  been  contracted  as  a 
banker,  the  Court  has  no  jurisdiction  of  the  proceedings. 

The  statute  denies  the  benefit  of  the  Act  to  those  insolvents,  who  have  l)eea 
^ailty  of  fraud,  and  in  such  cases  the  Courts  would  be  bound  to  take  jurisdic- 
tion, it  not  appearing  upon  the  face  of  the  proceedings,  that  the  party  bad  been 
guilty  of  any  act  which  would  prevent  such  jurisdiction  from  attaching;  and 
having  once  obtained  possession  of  the  whole  fund  it  would  be  competent  for  a 
Court  of  Chancery  to  proceed  and  distribute,  even  if  it  should  afterwards  ap- 
pear, in  the  course  of  jndicial  investigation,  that  the  insolvent  had  bc'en  guilty 
of  some  act  which  prevented  his  discbarge. 


tvm 


iiisiS 
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The  mere  right  of  discharge  in  not  the  only  felief  fe^lting  to  the  debtor.  E*- 
emption  from  arrest  upon  mesne  or  final  process,  as  Well  as  from  the  costs  and 
expenses  of  harrassing  litigation,  is  a  portion  of  the  relief. 

It  is  well  settled  that  the  title  Of  an  Act  is  no  part  of  the  law  itself,  aTthongh  it 
may  be  referred  to  in  cases  of  doubt  to  ascertain  the  intention  ol  the  Legisla* 
tore. 

Appeal  from  the  Saperior  Coart  of  the  City  of  Sao  Fraocisco. 

ActioQ  brought  on  certain  promissory  note^,  of  which  the  defendants 
were  iudorsers. 

The  plaintiffs  sued  as  the  assignees  of  insolvent  debtors,  and  proved 
their  title  to  the  notes  in  suit,  through  the  proceedings  of  I.  G.  Woods 
and  Adams  &  Co.  against  their  creditors,  in  insolvency. 

It  was  admitted  that  the  firm  of  Adams  &  Co.,  of  which  I.  C. 
Woods  was  a  general  partner,  were  engaged  at  the  time  of  filing  their 
petition  in  insolvency,  in  the  business  of  express  men  and  bankers,  and 
that  a  large  proportion  of  the  indebtedness  set  forth  in  their  schedule, 
was  for  moneys  deposited  with  them  by  their  customers  in  the  ordinary 
course  of  banking  business,  and  that  several  of  their  creditors  had  filed 
their  objection  to  the  proceedings^  and  that  such  proceedings  were 
pending  and  not  finally  determined. 

It  was  also  admitted  that  I.  C.  Woods  individually  was  and  had  been 
for  a  considerable  time  prior  to  the  filing  of  his  petition,  the  owner  of 
a  large  tract  of  land  in  the  county  of  dan  Francisco,  which  he  was 
engaged  in  farming  on  an  extensive  scale. 

The  Court  considered  the  proceedings  in  insolvency  invalid,  and  on 
motion  of  defendants'  Attorney  nonsuited  the  plaintiffii,  from  which 
decision  they  appealed. 

John  T.  DoyUj  Eugene  Casserly  and  Tod  Robinson,  for  Appellants. 

The  objections  argued  against  the  proceedings  are,  that  the  insol* 
vents,  having  contra4.ttd  debts  as  bankers,  as  well  as  express  men  and 
otherwise,  cannot  petition  in  insolvency. 

We  insist  that  the  section  of  the  Act  under  which  this  proposition  Is 
maintained,  is  not  to  be  construed  as  forbidding  one  who  owes  debts  of 
the  character  pointed  out  in  the  section,  from  distributing  his  propertj 
equitably  among  his  creditors,  through  the  medium  of  the  insolvent 
laws,  but  only  from  being  finally  discharged,  if  he  fails,  and  his  estate 
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18  insafficient  to  pay  up  debts  which  he  has  contracted  io  a  fidociary 
capacity. 

We  most  consider  the  objects,  scope  and  character  of  the  Act  in 
question,  and  compare  its  various  provisions. 

The  title  of  the  Act  discloses  its  two-fold  objects — 

1st.  The  relief  of  insolvent  debtors. 

2d.  The  protection  of  creditors. 

Its  provisions  thronghout  are  framed  with  studied  reference  to  the 
attainment  of  both  these  objects,  but  we  think  a  careful  examination  of 
them  will  show  that  the  most  of  them  are  designed  for  the  latter  of 
these  purposes.  The  only  substantial  provision  for  the  relief  of  the 
debtor  is  that  on  compliance  with  the  provisions  of  the  law,  he  may  be 
discharged  from  his  debts;  in  fact  that  being  the  utmost  benefit  that 
can  be  conferred  on  the  debtor,  the  powers  of  legislation  in  his  favor  or 
relief  were  exhausted  in  enacting  it,  and  all  the  other  provisions  of  the 
law  must  be  regarded  as  aiming  at  the  other  end  in  view — namely,  the 
protection  of  the  creditors. 

What  are  creditors  to  be  protected  against  ? 

What  mischiefs  are  they  liable  to  in  such  cases  ? 

Bad  faith  or  dishonesty  in  the  contraction  of  debts— fraudulent  dis- 
positions or  concealment  of  property  by  the  debtor — and  preferences  of 
one  creditor  or  set  of  creditors  over  another. 

On  all  these  points  the  provisions  of  the  Act  are  very  stringent. 

Sections  20  to  23  provide  for  the  investigation  of  any  charge  made 
against  the  insolvent,  and  afford  a  means  of  most  rigid  scrutiny  into  all 
his  transactions. 

Sections  25,  2t,  28,  29,  80  and  31  denounce  all  acts  of  the  classes 
indicated,  as  frauds  in  the  law,  and  deny  to  the  debtor  guilty  of  them, 
the  benefit  of  the  act,  that  is  the  discharge  which,  by  section  24,  he  is 
to  receive  if  found  not  guilty  of  any  of  those  acts. 

The  words  benefit  of  the  act  are  used  in  all  the  sections  referred  to, 
as  well  as  in  sections  32,  38  and  36,  and  always  apparently  in  the  same 
8€nse. 

2^ow,  as  the  only  sections  offerifig  or  conferring  any  benefit  on  the 
iBSolvent  are  the  1st  and  24th,  which  give  him  a  discharge,  it  seems 
too  clear  for  argument  that  the  benefits  they  offer  to  him,  if  his  proceed- 
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ings  are  in  good  faith  and  conformably  to  law,  are  the  same  benefits 
which  are  to  be  denied  to  him  if  bis  proceedings  prove  to  be  otherwise. 

Besides,  by  section  20,  the  uceasation  of  frand,  bad  faith,  &c.,  and 
of  acts  disqualifying  from  this  benefit,  is  not  to  be  tried ;  nor  the  iesoe 
on  that  question  even  framed,  till  after  the  appointment  of  assignees, 
who  are  to  be  elected  by  the  creditors.  Suppose,  then,  that  after  the 
election  of  assignees,  and  their  taking  possession  of  the  property,  it  is 
proved  that  the  debtor  has  committed  frauds  under  the  Act,  what  be- 
comes of  the  property  surrendered  ?  Is  it  to  be  given  back  to  the 
debtor  already  convicted  of  fraud  ?     Surely  not. 

Section  9,  34  and  37  settle  this  matter  conclusively,  for  they  show 
clearly  that  no  such  absurd  result  was  ever  contemplated  by  the  fraoiera 
of  the  Act. 

From  the  moment  of  the  surrender,  or  filing  of  the  petition,  the  pro- 
perty is  in  the  custody  of  the  law,  for  the  benefit  of  the  creditors  who, 
by  section  9,  may  have  a  receiver  appointed,  on  suggesting  a  fact  which 
would  of  itself  deny  the  debtor  his  discharge,  whose  chosen  assignees 
take  i\i\^  from  the  filing  of  tJu  petitimiy  (section  34,)  and  may  compel 
the  debtor,  by  imprisonment,  to  deliver  over  to  them  all  his  property, 
whether  he  gets  a  discharge  or  not.     (Section  39  ) 

None  of  the  provisions  of  the  law  relative  to  the  duties  of  the  as- 
signees, in  the  title,  custody  or  administration  of  the  assets,  are  made  in 
any  way  contingent  on  the  debtors  being  entitled  to  the  benefit  of  the 
Act. 

Moreover,  the  wording  of  section  30  is  in  no  sense  capable  of  the 
interpretation  sought  to  be  given  to  it. 

It  does  not  say  that  all  bankers^  brokers  and  commission  merchants 
shall  be  denied  the  benefit  of  the  Act,  but  it  is  all  unfaithful  deposi- 
tories,— all  such  as  neglect  or  refuse  to  pay  up  moneys  received  by  tfiem 
as  bankers,  brokers,  commission  merchants,  &c.,  '•  shall  be  denied  the 
benefit  of  the  Act.''  It  is  not  his  profession  or  calling  which  disqualifies 
him — it  is  his  acts  or  omissions..  Any  petitioner,  whatever  his  occu- 
pation, who  can  be  proved  guilty  of  those  acts  or  omissions,  shall  be 
denied  the  benefit,  which  if  not  guilty  he  shall  receive.  A  person  fol- 
lowing any  trade  or  calling  may,  as  to  certain  debts,  be  charged  to  be 
an  unfaithful   depository,  or  he  may   be  alleged  to  have  contracted 
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others  as  a  broker  or  fidociarj,  &c  Charges  of  this  character  are  to 
be  made  aDd  tried  ander  section  20,  the  insolvent  having  a  right  to 
answer  and  be  heard  by  coansel  before  a  Jury,  after  the  assignees  have 
been  appointed.  So,  on  the  other  hand,  a  banker,  broker  or  commis- 
sion merchant  maj  have  been  faithful  to  his  trusts  as  such,  and  yet 
become  insolvent  from  speculation  or  other  causes,  and  be  entitled  to 
his  discharge. 

In  this  case.  Woods,  individually,  is  proved  to  have  been  a  farmer, 
and  the  firm  of  Adams  &  Co.  to  hare  been  express  carriers. 

Besides,  when  is  the  debtor  to  be  denied  this  benefit  ?  Undoubtedly 
when  he  comes  befofe  the  Court,  asking  his  discharge.  The  prayer  of 
his  petition  is  two-fold:  1st.  That  he  may  assign  his  property ;  2d. 
That  he  may  be  discharged  from  his  debts.  The  granting  of  the  first 
portion  of  this  prayer  is  almost  a  matter  of  course.  We  can  imagine 
but  few  cases  where  it  could  be  refused.  The  granting  of  the  second  is 
quite  a  different  affair. 

But,  it  is  urged  that  by  sectional,  every  insolvent  debtor  maj he  di&- 
charged  from  his  debts,  and  as  by  subsequent  sections,  certain  debtors 
cannot  be  discharged,  it  follows  that  persons  guilty  of  those  acts  are 
not  to  be  deemed  '^insolvent  debtors^^  within  the  intent  and  meaning  of 
the  Act,  and  none  of  its  provisions  applying  to  them,  they  are  not  for- 
bidden by  the  thirty-ninth  section  to  make  a  common  law  assignment, 
and  thus  a  privilege  denied  to  the  honest  debtor  is  conceded  only  to 
those  guilty  of  acts  which  the  law  denounces  as  fraud. 

Section  26  of  the  law  also  illustrates  the  intention  of  the  Legislature 
in  this  respect,  and  shows  that  in  reference  to  the  assignment  of  the 
property,  the  only  interest  which  the  Court  is  to  regard  is  that  of  "  the 
tnass  of  the  credilorsy  In  this  case  the  District  Court  has  approved 
of  the  appointment  of  the  assignees,  and  under  that  section  the  approval 
is  conclusive. 

Under  the  United  States  Bankrupt  Act  of  1841,  under  phraseology 
not  dissimilar  to  the  language  of  our  law,  it  was  held  that  persons 
owing  fiduciary  debts  might  petition  under  the  law,  but  could  not  be 
discharged  from  debts  of  that  character.  In  re,  Levi  H.  Young,  V. 
Law  Rep.,  128.   In  re,  Horace  Lord,  lb.,  258.    In  re,  George  Brown, 
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lb..  259.  In  re,  J.  C.  Tibbetta,  lb..  259.  Chapman  i?.  Forsyth,  % 
How.  S.  C.  R.,  202.    Cheever  v.  Hays,  8  Cal.,  472. 

Nothing  is  more  consonant  to  all  ideas  of  natural  jnstice  than  that  the 
effects  of  a  debtor  who  is  unable  to  pay  all  his  debts  in  fnll.  should  be 
distributed  proportionally  among  all  his  creditors  without  distinction  or 
preference,  and  this  is  equally  the  case  whether  the  insolrent  is  an 
indiTidual,  a  copartnership,  or  a  corporation.  The  laws  (A  all  ciril- 
ized  countries,  from  the  Code  of  Justinian  to  the  present  day,  have 
sought  to  encourage  this  equal  distribution  of  an  insolvent's  estate; 
in  some  instances,  by  holding  out  benefits  to  the  debtor  as  an  in- 
ducement so  to  dispose  of  them — such  are  the  insolvent  laws  of  Eng- 
land, and  of  the  various  States,  and  the  voluntary  cession  of  goods 
of  the  civil  law — ^in  some  instances,  by  putting  it  in  the  power  of  any 
creditor  to  compel  a  surrender  of  an  insolvent  debtor's  property  to  hit 
creditors; — such  are  the  English  Bankrupt  Acts,  and  the  forced  ces- 
sion of  the  civil  law;  and  in  some  States,  as  in  our  own,  any  other 
disposition  of  a  debtor's  property  is  absolutely  forbidden. 

This  equal  distribution  being  then  a  policy  favored  by  all  civilized 
nations,  so  eminently  favored  by  the  laws  of  our  own  State;  Compiled 
Laws,  p  123,  §  9;  lb.  p  412.  §  241;  lb.  p  322,  §  39.  so  just  and 
beneficial  in  itself,  the  laws  of  California  will  present  a  singular  anomaly 
if.  in  aiming  to  attain  that  object,  they  have  in  &ct  entirely  and  abso- 
lutely frustrated  it,  in  the  large  class  of  cases  where  the  insolvents  are 
copartners.  For.  if  Adams  &  Co.  cannot  distribute  their  assets  in  in- 
solvency on  the  petition  of  Woods,  then  four-fifths  of  the  mercantile 
partnerships  in  California  (all  who  have  partners  abroad)  are  in  the 
same  predicament;  and  of  the  remainder,  none  can  do  so  without  the 
consent  and  concurrence  of  all  the  partners. 

Voluntary  assignments  for  the  benefit  of  creditors  whether  with  or 
without  preferences,  are  forbidden  absolutely  (Insolvent  Law.  §  39, 
Cheever  v.  Hays,  3  Cal.,  4t2;)  and  hence,  unless  it  be  in  the  power  of 
one  partner  to  take  legal  proceedings  for  the  equitable  distribution  of 
the  property,  such  distribution  of  the  property  cannot  take  place. 

So  much  for  the  general  policy  of  the  Act.  and  the  results  to  flow  from 
either  exposition  of  it. 

We  propose  now  to  show,  upon  principle  and  authority,  that  the 
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firm  of  Adams  &  Co.,  beiDg  iasolvent,  the  petitioa  of  Woods  had  the 
eifect  to  bring  into  Court  the  assets  of  the  firm  for  distributioo. 

First,  upon  principle,  partners  are  joint  tenants  of  the  partner- 
ship property. 

They  are  seized  per  my  and  per  tout.  Each  owns  the  whole  ;  each 
has  a  right  to  insist,  as  against  his  copartner,  that  the  partnership 
property  shall  be  apphed  to  discharge  the  partnership  debts. 

So  as  to  the  debts.  Each  partner  is  liable  for  them  in  solido;  his 
individual  estate,  as  well  as  that  of  the  partnership,  is  liable  for  them 
to  the  uttermost  farthing. 

But  it  is  a  principle  of  equity  too  firmly  established  to  be  shaken, 
that  partnership  property  must  first  be  applied  to  the  payment  of  part* 
nership  debts,  and  individual  property  to  individual  debts,  and  the 
partnere  and  creditors,  collective  and  individual,  have  a  right  to  insist 
on  the  application  of  this  principle. 

The  firm  being  unable  to  pay  its  debts,  one  of  the  partners  becomes 
a  petitioner  in  insolvency.  Among  his  creditors  he  must  undoubtedly 
enumerate  in  his  schedule  the  creditors  of  the  partnership,  far  he  is 
liable  to  each  and  all  of  them.  In  putting  in,  then,  the  creditors  of 
the  firm  as  claimants  on  his  estate,  and  bringing  them  before  the  Court 
to  answer  his  petition,  he  must  necessarily  offer  them  the  partnership 
property.  They  have  a  special  right  to  be  paid  from  it,  and  to  claim 
its  application  to  their  debts,  and  his  individual  creditors  have  a  right 
to  insist  they  shall  exhaust  it  before  looking  to  his  individual  prop* 
erty.  Both  classes  of  creditors  have  a  right  to  insist  upon  and  try 
contradictorily,  as  against  one  another,  their  respective  rights  and 
priorities,  as  against  the  two  funds. 

The  number  and  variety  of  conflicting  claims  which  may,  and  in 
practice  do  arise,  between  various  individuals  of  the  two  classes  of 
creditors,  is  almost  without  limit;  and  it  is  clear  no  Court  can  proceed 
to  administer  justice,  in  such  a  case,  unless  it  has  before  it  all  the  par- 
ties interested,  and  in  its  hands  all  the  property  which  is  to  be  admin- 
istered. 

Hence,  in  cases  of  bankruptcy  or  insolvency,  the  law,  in  taking  upon 
itself  the  administration  of  any  part  of  the  property,  necessarily  and 
for  the  purposes  of  such  administration,  grasps  all. 
20 
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The  assets  of  an  iDSolreDt  copartnership  constitute  in  eqnitj  a  trust 
fund  for  the  equal  benefit  of  all  the  creditors.  Egberts  v.  Wood,  3 
Paige  Ch.,  517.  Havens  v,  Hussey,  6  lb.,  30.  Deming  v.  Cotts.  3 
Sanf.  S.  C.  Rep.,  290.  Hayes  r.  Heyer,  lb.,  293.  Hitchcock  v,  St. 
John,  1  Hoff.  Ch.,  511.  InncRs  v.  Lansing,  *l  Paige,  583.  Kirby  v. 
Schoonmaker,  3  Barb.  Ch.,  49.  Dillon  v.  Horn  and  Moriney,  5  How. 
Pr.  R.,  35.  Nicholson  v,  Leavitt,  4  Sanf.,  281.  If  this  be  true,  then 
it  follows — 

1.  That  on  the  insoWency  of  the  partnership,  one  partner  petition- 
ing in  insolvency  roust  necessarily  bring  the  partnership  assets  into 
Court  for  the  partnership  creditors;  for  otherwise  the  creditors  of  the 
firm,  and  of  himself  individually,  can  never  work  out  their  conflicting 
equities  and  rights  as  between  themselves. 

2.  That  independent  of  any  insolvent  law,  either  partner  has  a 
right  to  insist  upon  and  compel  the  equal  distribution  of  the  assets  of 
nn  insolvent  firm  among  its  creditors.  And  as  the  laws  of  California 
forbid  the  doing  of  this  by  any  other  means  than  by  means  of  the 
insolvent  law,  he  must  have  the  right  to  accomplish  that  through  the 
medium  of  the  insolvent  law. 

We  propose  to  look,  in  conclusion,  at  the  authorities  which  may  be 
found  applicable  to  the  case,  or  where  questions  of  a  like  character 
have  been  decided. 

See  Hawkey  v.  Ganatt.  1  Ves ,  236.  Baker  v.  Goodair,  11  lb.,  T8. 
Button  r.  Morrison,  17  lb.,  193.  Matter  of  Wail,  1  Jac.  and  Walk., 
605.  Murray  v,  Murray,  5  Johns.  Ch.,  66.  Case  of  Nicholas  G. 
Norcross,  5  Law  Rep.,  498.  lb.,  402,  272.  Fisher  r.  Currier,  lb.. 
222.    Thompson  v.  Thompson,  4  Cnsh.,  172.     9  Rob.  La.  R„  372. 

Is  the  Act  of  May  4,  1852,  for  the  relief  of  insolvent  debtors,  and 
protection  of  creditors,  constitutional  ? 

The  Constitution,  Art.  VI.,  clearly  intends  to  constitute  the  District 
Courts  throughout  the  State  as  the  Courts  of  original  general  jurisdic- 
tion, just  as  the  Supreme  Court  is  constituted  the  Court  of  general 
appellate  jurisdiction.  The  Justice  Courts  and  County  Courts  on  the 
other  hand,  were  designed  to  be  Courts  of  limited  and  special  jurisdic- 
tion.   The  principles  of  construction  to  be  applied  in  ascertaining  the 
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powers  which  may  or  may  not  be  conferred  on  each  by  the  Legislature, 
are  widely  different. 

The  words  "law  and  eqnity,"  in  sec.  6,  are  not  words  of  limitation; 
they  are  not  inserted  as  a  restriction  of  the  jurisdiction  of  the  District 
Courts,  but  were  used  as  the  largest  and  most  comprehensive  terms  in 
which  jurisdiction  could  be  conferred;  they  assume  that  every  case 
which  can  possibly  arise,  whether  civil  or  criminal,  must  be  included 
within,  and  covered  by  them.  The  words  of  restriction  or  limitation  in 
the  section,  are  these:  '*  In  civil  cases,  where  the  amount,  &c.,  exceeds 
two  hundred  dollars;"  the  intention  being  to  distinguish  between  the 
civil  and  criminal  jurisdiction  of  the  Court,  leaving  the  latter  entirely 
unlimited,  but  fixing  as  to  the  former  an  amount  below  which,  (like 
the  King's  Courts  in  Westminster  Hall,  and  the  higher  Courts  of  the 
various  States,)  the  Court  should  not  take  cognizance  of  private  con- 
troversies. The  punctuation  of  the  sixth  section  in  the  printed  volume 
is  faulty,  but  the  Constitution  should  be  construed  with  reference  to  its 
general  scope  and  intent,  and  the  design  of  its  framers,  rather  than  by 
reference  to  points  and  commas,  frequently  introduced  by  a  careless 
engrossing  clerk  or  printer. 

The  intention  here  evidently  was  to  enact  that  the  District  Courts 
shall  have  general  original  jurisdiction  in  all  cases,  whether  of  legal  or 
equitable  cognisance;  in  criminal  cases  unlimited — in  civil  cases  where 
the  amount  involved  exceeds  two  hundred  dollars.  And  unless  it  be 
so  interpreted,  a  large  class  of  cases  will  be  found,  jurisdiction  of  which 
cannot  constitutionally  be  vested  in  any  Court — as  mandamvs,  quo 
uHirranto^  prohibition,  &c. 

But  even  conceding  to  the  language  the  sense  claimed  for  it  by  the 
defendants'  counsel,  the  reasoning  in  Parsons  v.  The  Tuolumne  Water 
Company,  on  the  limited  jurisdiction  of  County  Courts,  is  not  applicable 
to  the  District  Courts,  which  are  plainly  of  general  jurisdiction.  Sec- 
tion 9,  of  Art.  YI,  expressly  forbids  jurisdiction  to  be  granted  to  the 
County  Courts,  except  in  the  special  cases  pointed  out.  No  such  limit- 
ation of  the  jurisdiction  of  the  District  Court  exists. 

Besides,  bankrupt  jurisdiction  and  proceedings  thereon,  (including 
the  discharge  of  the  bankrupt,)  have,  for  over  three  centuries,  formed 
part  of  the  jurisdiction  of  the  Chancellor  in  England,  whence  we  have 
borrowed  our  common  law  and  equity  system.    And  the  terms  "  law 
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and  equity/'  as  used  in  the  Constitution,  mast  be  anderstood  or  con- 
straed  with  refereoce  to  that  notorioas  historical  fact,  and  most  be 
construed,  too,  liberally  and  fairly — not  narrowly  confined  to  what  is 
strictly  common  law. 

Nathaniel  Bennett  and  Jo,  G.  Baldwin  for  Respondents. 

The  law  of  California  expressly  denies  to  a  banker  the  benefit  of  the 
insoWent  law.  It  gives  him  no  right  to  come  in  for  any  purpose.  The 
benefit  of  the  Act  means  the  whole  benefit,  for  any  purpose,  and  "  ben- 
efit'' is  not  gain.  It  means  '*  privilege,"  and  pri?iiege  of  distribution 
as  much  as  discharge.  The  whole  scheme  of  the  Act  is  an  insolvent, 
not  a  bankrupt  law.  See  8  Wend ,  839.  Every  provision  looks  to 
the  discharge  of  the  debtor;  and  the  disposition  of  the  property,  though 
equally  important,  yet  is  merely  ancillary  to  this  substantive  purpose. 

It  is  not  for  us  to  show  that  a  banker  cannot  come  in  for  the  pur- 
pose of  having  his  effects  distributed;  but  it  rests  with  the  other  side  to 
show  that  be  can  come  in. 

This  being  a  special  and  summary  proceeding,  and  limited  in  its  scope 
and  effect,  it  follows,  that  they  who  set  up  a  power  or  right  must  shew 
affirmatively  the  power  or  right.  Nothing  is  presumed  in  favor  of  such 
a  proceeding,  but  every  thing  must  be  proved. 

There  is  no  single  provision  of  the  statute  which  gives  the  power  to 
come  in  for  distribution  where  it  is  denied  for  discharge;  but  the  whole 
phraseology  points,  and  expressly  refers,  to  the  discharge,  as  part  of 
the  prayer  in  all  cases — as  part  of  the  inquiry,  and  part  of  the  result  of 
the  investigation. 

The  Act  provides  for  a  stay  of  *'  all  proceedings  on  the  part  of  cre- 
ditors;" and  if  it  is  conceded  that  there  can  be  no  "  discharge^^  as  to 
bankers:  it  is  absurd  to  hold  off  the  creditors,  when  they  are  entitled 
to  judgment,  &c.  The  stay  is  not  an  injunction  against  the  fund  to  be 
distributed — the  Court  would  always  protect  its  own  fund— it  is  a  stay 
of  suits,  arrest,  levy  on  unscheduled  property,  Ac. 

The  Act  requires  the  insolvent  to  sue,  as  he  has  not  compounded, 
defrauded,  &c.  Now  if  this  is  for  the  benefit  of  the  creditor,  why 
should  the  creditor  not  get  the  money  the  debtor  is  willing  to  pay^ 
merely  because  he  has  put  a  creditor  out  of  the  way  by  compounding 
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with  him;  or  why  should  the  creditor  be  prejadiced  by  the  fraad  of  the 
debtor,  if  the  debtor  is  willing  to  pay  him  now. 

Look  at  the  absordity  of  a  law  for  the  benefit  of  the  creditor,  to  be 
worked  ont  by  the  debtor,  and  on  his  relation;  and  the  debtor  a  de- 
faulter tabooed  and  outlawed  by  the  Act! 

If  this  were  the  privilege  of  the  creditor,  the  law  would  put  the 
remedy  in  the  hands  of  the  creditor.  The  notice  and  summons  are  to 
be  against  the  creditors  to  show  cause  why  money  should  not  be  paid 
them?  for  which  they  are  to  do  nothing  and  give  nothing. 

There  are  forty-nine  sections  of  a  law  to  enable  a  debtor  to  distribute 
his  effects  among  his  creditors,  when  he  would  have  done  it  himself 
without  any  law. 

That  one  partner  has  no  right  to  go  into  insolvency  for  the  firm  or 
firm  assets. 

1.  Because  the  statute  does  not  allow  any  party  to  come  in  by  attor- 
ney or  agent. 

2.  Because  this  is  not  a  bankrupt  law;  and  no  case  can  be  found 
where  an  insolvent  ever  was  known  to  take  the  assets  of  a  firm  into 
insolvency;  the  giving  in  of  his  property  being  only  a  matter  connected 
with  his  discharge;  and  the  bankrupt  Acts  being  remedies  for  the 
creditor,  and  therefore  carrying  in  the  property  in  such  a  manner  as  to 
be  most  beneficial  to  the  creditor. 

3.  Because  the  assignees  take  not  by  statute,  or  an  Act  of  bank- 
rnptcy,  but  merely  by  assignment;  and  the  validity  of  the  assignment 
depends  on  the  power  of  the  assignor  over  the  subject;  and  one  partner 
cannot  make  an  assignment  (general)  which  has  the  effect  of  dissolving 
the  firm.  See  Holcomb's  Leading  Cases  on  Commercial  Law,  note  to 
case  of  Harrison  v.  Sterry. 

4.  He  cannot  make  an  assignee  or  agent:  For  as  to  his  partner,  he 
is  only  agent,  and  cannot  delegate  his  authority;  for  a  delegated  power 
cannot  be  assigned.  And  he  cannot  give  authority  to  firm  creditors  to 
elect  a  trustee  or  agent.    Such  a  power  is  not  implied  and  not  given. 

5.  Even  if  one  partner  can  make  a  general  assignment,  he  cannot 
do  so  for  the  purpose  of  insolvency  of  the  firm,  for  the  authority  is  only 
implied;  and  it  cannot  be  supposed  or  inferred  that  a  man  has  given 
power,  which,  if  the  question  were  directly  presented,  the  other  party 
woald  refuse.    Who  would  consent,  on  the  failure  of  one  partner,  to 
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sufifer  him  to  pat  all  the  assets  into  an  insoWeQt  Court — the  other  part- 
ners standing  oat,  liable  to  pay  the  debts,  and  having  no  control  of  the 
funds  to  pay  them,  and  suffering  the  discredit  of  bankruptcy  ? 

6.  The  assets  of  the  firm  cannot  be  put  in  for  distribution,  because 
the  statute  requires  the  insolvent  to  "  swear  that  he  has  not  compound- 
ed or  acted  fraudulently,^  and  the  insolvent  could  not  swear  for  his 
partner,  nor  has  Woods  done  it — the  efifect  being  upon  the  assets,  the 
oath  must  be  by  all  owning  them. 

t.  The  doctrine  of  bankrupt  law  does  not  apply — ^because  that  is 
regulated  by  statutes  (and  is  a  remedy  for  creditors)  applying  to  a 
class  of  cases  a  law  of  commercial  regulations  founded  upon  a  system 
wholly  foreign  and  peculiar,  having  but  little  analogy  to  our  insolvent 
system. 

8.  The  difference  between  a  bankrupt  and  an  act  of  insolvency  is 
this:  *'  a  commission  of  bankruptcy  is  an  execution,  and  the  act  of  bank- 
ruptcy is  an  assignment;  but  under  the  insolvent  law  the  assigfwient 
conveys  the  property. 

The  District  Court  has  no  jurisdiction  over  proceedings  in  bankruptcy. 
The  Act  conferring  such  jurisdiction  is  unconstitutional. 

The  District  Court  has  original  jurisdiction,  in  law  and  equity,  in  all 
civil  cases  where  the  amount  in  dispute  exceeds  two  hundred  dollars, 
exclusive  of  interest.    Const.  Cal,  Art.  VI,  §  6. 

Proceedings  in  bankruptcy  in  England  are  not  proceedings  in  equity. 

The  jurisdiction  of  the  Lord  Chancellor  in  bankruptcy  is  distinct 
from  that  of  the  Court  of  Chancery.    6  Vesey,  182. 

Proceedings  in  Bankruptcy  are  not  proceedings  in  Equity.  3  Young 
&  Jarvis,  433. 

The  exercise  of  bankruptcy  jurisdiction  is  personal  in  those  to  whom 
it  is  interested.    2  Woodeson.  420.     3  Black.,  428;  note  7  by  Chitty. 

All  the  Chancellor's  jurisdiction  in  bankruptcy  is  derived  from  the 
Legislature.  The  term  bankrupt  is  unknown  to  the  common  law.  2 
Maddock's  Ch.  Pr.  marg.  p.  589. 

**  We  have  fetched,"  says  Lord  Coke,  "  the  name,  as  well  as  the 
wickedness,  of  bankrupt  from  foreign  nations.*'    2  Inst.,  277. 

In  ex  parte  Lund,  (5  Vesey,  782-3,)  the  Chancellor  says,  that  he 
acted  in  bankruptcy  under  a  special  commission;  that  is,  special  author- 
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ity  from  the  Legislature,  distinct  from  the  eguitahle  authority  of  the 
Court  of  Chancery. 

The  first  statute  of  bankruptcy  (34  and  85  Henry  VIII,  C.  4.)  gare 
the  jurisdiction  in  bankruptcy  to  the  Chief  Justice,  as  well  as  to  the 
Chancellor.  2  Mad.  Ch.  Pr.,  689,  590,  marg.  p.  2  Stephens  on  Equity 
Courts,  759. 

Proceedings  in  the  English  bankruptcy  system  are  in  no  respect  ana^ 
logons  to  proceedings  in  a  case  in  equity.  2  Chitty  Black.,  480,  et 
seq.,  marg.  page.  2  Mad.  Ch.  Pr.,  589  to  598,  2  Stephens'  Comm., 
189  to  225.      . 

The  conclusion  is,  that  proceedings  in  bankruptcy  in  England  cannOi 
be  regarded  as  constituting  a  case  in  equity. 

To  gi?e  the  District  Court  jurisdiction,  there  must  be  a  civil  case  ia 
law,  or  a  civil  case  in  equity,  and  in  either  event  the  case  must  pre- 
sent an  amount  in  dispute  of  at  least  two  hundred  dollars.  We  con- 
tend as  follows: 

I.  Proceediugs  in  Bankruptcy  are  not  a  civil  case  in  law.  This 
requires  no  comment,  for  no  one  can  endeavor  to  support  the  affirm- 
ative. 

II.  They  are  not  a  civil  case  in  equity. 

First,  They  do  not  constitute  what  is  termed  a  "  case."  The  term 
**  civil  case,"  means  the  same  as  "  suit,"  '*  action,"  **  cause."  (Bouvier's 
Die,  "  Case."    BurrilPs  Die,  "  Case.") 

Bankruptcy  is  not  one  of  the  grounds  of  equity  jurisprudence.  There 
is  no  such  head  in  Story's  Equity  Jurisprudence. 

In  the  division  of  suits  into  legal  and  equitable,  proceedings  in  bank- 
rnptcy  belong  to  neither  class. 

An  action,  or  suit,  or  case,  either  in  law  or  equity,  consists  of  the 
following  successive  proceedings,  which,  to  use  an  expression  of  this 
Coart,  maybe  regarded  as  the  '*  framework"  of  the  action,  to  wit: 
process,  pleadings,  trial  or  hearing,  judgment  or  decree,  execution. 
Proceedings  in  bankruptcy  have  not  one  of  these  characteristics  of  a 
soft  or  action. 

The  forms  of  proceedings  in  bankruptcy  are  so  unlike  the  forms  of  a 
suit  in  law  or  in  equity,  that  in  the  language  of  Chief  Justice  Marshall, 
(6  Wheat.,  425;  5  Cond.  R.,  127,)  a  mere  inspection  of  the  record 
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gives  decisive  ioformation  of  th('  character  in  which  the  Coort  sits,  and 
consequently  of  the  "  extent  of  its  powers." 

In  Traver  v,  Traver,  (3  How.,  Pr.  Rep.,  363,)  the  Court  says,  "The 
proceedings  in  question"  (statutory  proceedings  for  the  partition  of 
land)  "  are  connmenced  by  statutory  petition,  and  are,  therefore,  neither 
an  action  at  commou  law  nor  a  suit  in  equity." 

Some  wrong  or  injury  must  have  been  committed,  threatened,  or 
suffered,  before  an  action  or  suit  can  be  brought. 

Remedies  are  of  two  classes.  First,  Those  which  are  administered 
in  Courts  of  Common  Law;  and  second,  Those  which  are  administered 
in  Courts  of  Equity.  (1  Story's  £q.  Juris.,  §  25.)  The  former  are 
what  the  Constitution  calls  civil  cases  in  law,  and  the  latter,  civil  cases 
in  equity. 

Bankruptcy  is  not  an  equitable  right,  nor  is  the  remedy  an  equitable 
remedy.  The  right  and  the  remedy  are  both  created  by  statute,  and 
in  pursuing  the  statutory  right,  the  statutory  remedy  alone  can  be  re- 
sorted to.  2  Jones'  Pa.  R.,  362.  U  Serg.  and  R.,  165.  2  Penn.,  463. 
16  Mass.,  65.     1  Met.,  130.     1  How.,  379. 

Cases  of  this  description  are  the  special  cases  of  the  Constitution, 
over  which  the  County  Courts  have  jurisdiction. 

The  State  Legislature  has  no  power  to  enact  a  bankrupt  law;  the 
effect  of  which  is  to  deprive  A  of  his  property,  and  transfer  it  to  B. 
Dec.  of  Rights,  sec.  8,  latter  claase.  Taylor  v.  Porter,  4  Hill,  140. 
McEean  v,  Devries,  3  Barb.  S.  C,  198.  Tonawanda  Rail  Koad  Co. 
V,  Manger,  5  Denio,  255,  264.  White  v.  Scott,  4  Barb.  S.  C.  R.,  59. 
Holmes  v.  Holmes,  Ibid,,  298.    The  People  v.  Supervisors,  lb.,  64. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Bryan,  J.,  con- 
curred. 

Before  proceeding  to  examine  the  questions  raised  in  this  case,  we 
think  it  but  justice  to  commend  the  able  manner  in  which  the  cause  has 
been  presented  to  our  consideration. 

It  is  not  our  purpose  to  examine  the  various  points  which  have  been 
argued  at  bar,  but  to  come  at  once  to  a  single  inquiry,  which  we  con- 
sider the  turning  point  of  the  case,  and  decisive  of  the  whole  contro- 
versy ;  that  is,  the  right  of  the  appellant  to  go  into  ins'jlvency  in  re  - 
iatioft  to  debts  contracted  as  a  banker. 
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For  this  purpose,  oar  statute,  though  not  strictly  speaking  a  Bank* 
rapt  law,  may  be  treated  as  sach,  or  as  an  Insolvent  Act,  or  both,  and 
the  question  is  therefore  narrowed  down  to  a  simple  inquiry  of  the  in* 
tention  of  the  Legislature,  to  be  drawn  from  the  Act  by  settled  rules 
of  construction. 

The  thirtieth  section  of  the  Act  of  May  fourth,  1852,  entitled  ''  An 
Act  for  the  Relief  of  Insolvent  Debtors,''  provides  that ''  all  insolvent 
debtors,  owing  or  accountable  in  any  manner  for  public  funds,  or  prop- 
erty of  whatever  nature  or  kind;  all  unfaithful  depositaries;  all  such  as 
refuse  or  neglect  to  pay  np  all  funds  received  by  them,  as  bankers, 
brokers,  commission  merchants,  or  for  money,  goods  or  effects,  received 
by  them  in  a  fiduciary  capacity,  shall  be  denied  the  benefit  of  this 
Act." 

The  petition  of  Woods  states  that  the  firm  of  Adams  &  Co.  were, 
at  the  time  of  the  act  of  insolvency,  engaged  in  bankiag  and  express 
business,  and  that  he  was  also  engaged  in  the  business  of  farming. 

It  is  now  contended,  admitting  that  the  appellant  can  not  be  dis> 
charg^  from  the  obligation  of  the  debts  contracted  in  the  business  of 
banking,  that  he  may  be  discharged  as  to  other  debts,  not  expressly 
prohibited  in  the  thirtieth  section,  and  may  apply  under  the  provisions 
of  the  Act  to  have  the  assets  of  said  firm  distributed,  rateably,  among 
the  creditors,  without  proceeding  to  a  final  discharge. 

In  support  of  this  proposition,  it  is  said  that  the  Act,  by  its  title, 

purports  to  be  an  Act  as  well  for  the  protection  of  creditors,  as  for  the 

relief  of  debtors;  and  perhaps  the  greatest  protection  which  can  bo 

ci£brded   is  by  requiring,  or  enabling,  the  insolvent  to  throw  all  his 

4iisset8  into  one  common  fund,  for  the  benefit  of  all  his  creditors;  that 

if  this  can  not  be  done,  in  a  case  where  liabilities  have  been  contracted 

in  a  banking  business,  or  in  a  fiduciary  capacity,  then  a  large  number 

of  creditors  will  be  entirely  remediless.     And,  second,  that  the  Act 

doefi  not  forbid  the  insolvent  from  applying  for  a  distribution  of  his 

property,  but  only  denies  a  discharge. 

It  is  well  settled,  that  the  title  of  an  Act  is  no  part  of  the  law  itself; 

although  it  may  be  referred  to,  in  cases  of  doubt,  to  ascertain  the 

intention  of  the  Legislature.    The  Act  now  under  consideration  has 

already  received  a  judicial  examination  at  the  hands  of  this  Court,  in 

2T 
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the  case  of  Chever  v.  Hays,  8  Cal.  472,  in  wbich  it  was  deterroined 
that  it  was  the  intention  of  the  Legislature  to  do  away  with  all  volno* 
tary  assignments.  Acting  upon  what  we  beh'eve  to  be  the  better 
opinion  of  jurists,  and  unrestrained  by  any  former  decisions  of  this 
Court,  we  cheerfully  arail  ourselves  of  the  opportunity  thus  afforded 
by  the  statute,  of  removing  this  blot  from  our  jurisprudence,  and 
strangling  forever  this  ready  accessory  of  fraud  and  dishonesty.  Since 
that  decision,  the  right,  as  it  existed  in  common  law,  of  a  debtor  in 
failing  circumstances,  to  assign  bis  property  for  the  benefit  of  all,  or  a 
few  of  his  chosen  creditors,  has  never  been  asserted,  within  our  knowl- 
edge, in  the  Courts  of  this  State. 

This  we  think  is  the  only  substantial  protection  secured  to  the  cred- 
itors ;  for,  as  we  shall  show  presently,  save  the  prohibition  which 
destroys  the  common  law  right  that  enabled  the  debtor  to  assign  his 
property  to  whomsoever  he  pleased,  no  security  or  right  has  been 
guaranteed  to  the  creditor  which  he  did  not  possess  before,  and  might 
have  asserted  in  a  court  of  law  or  equity;  while  the  relief  sought  to 
be  given  to  debtors,  consisted  in  protecting  them  from  harassing  and 
expensive  litigation,  and  in  a  final  discharge  from  their  liabilities  in 
case  of  a  strict  compliance  with  the  provisions  of  the  statute. 

In  determining  whether  the  present  case  comes  within  the  statute 
for  any  purpose,  we  assume,  that  proceedings  in  insolvency  are  not 
stricti  juris,  either  proceedings  in  law  or  equity,  but  a  new  remedy  or 
proceeding,  created  by  statute,  the  administration  of  which  has  been 
vested  in  the  District  Courts  of  this  State,  independent  of  their  com- 
mon law  or  chancery  powers  as  courts  of  general  jurisdiction.  And, 
second,  that  whenever  a  new  right  is  created  by  statute,  and  the  en- 
forcement of  such  right  is  committed  to  a  court  (even)  of  general 
original  jurisdiction,  that  such  court  quoad  hoc  is  an  inferior  court,  and 
roust  pursue  the  statute  strictly. 

Testing  this  case  by  these  propositions, — and  admitting  for  the  sake 
of  argument  that  the  prohibition  contained  in  the  thirtieth  section, 
does  not  extend  to  the  profession,  but  only  to  the  subject  matter  of 
the  insolvency, — how  stands  the  case  ? 

The  appellants'  petition  shows  upon  its  face  that  a  portion  of  the 
indebtedness,  from  which  he  seeks  to  be  discharged,  has  been  con- 
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tracted  as  a  banker;  thas  showing  a  case  within  the  provision  of  the 
thirtieth  section,  and  expressly  negating  the  jurisdiction  of  the  court; 
for  it  mast  be  borne  in  mind,  that  the  Act  requires  the  petitioner  to 
set  forth  the  amount  of  his  indebtedness,  how  contracted,  etc.,  together 
with  a  prayer  for  a  discharge. 

Now,  the  District  Court,  acting  as  a  court  of  limited  or  inferior 
jurisdiction  in  these  matters,  must  first  ascertain,  that  the  person,  the 
subject  matter,  and  the  relief  sought,  are  within  the  statute,  before  its 
jurisdiction  will  attach.  How,  then,  can  the  Court  be  said  to  have 
jurisdiction  for  any  purpose,  when  the  first  step  taken  in  the  proceeding 
shows  the  party  to  be  beyond  the  pale  of  the  Act,  and  the  subject 
matter  beyond  the  jurisdiction  of  the  Court  ? 

It  is  contended  that  the  Court  below  could  not  determine  the  ques- 
tion, except  upon  a  complete  investigation  of  the  whole  case;  and  this 
Court  has  been  referred  to  other  sections  of  the  statute  which  deny 
the  benefit  of  the  Act  to  those  insolvent  debtors  who  may  have  been 
guilty  of  fraud,  etc. ;  and  we  are  asked  how  the  Court  is  to  ascertain 
these  facts,  except  by  judicial  inquiry  ?  This  position  may  be  illus- 
trated by  the  example  of  a  party  seeking  the  aid  of  a  Court  of  Chan- 
cery, and  confessing  his  own  turpitude  in  his  bill.  In  such  a  case, 
would  it  be  contended  for  an  instant,  that  a  Court  of  Equity  would 
listen  to  the  application,  and  wait  for  a  judicial  ascertainment  of  the 
facts  thus  alleged?  On  the  contrary,  the  door  of  justice  would  be 
closed  upon  him,  and  he  would  be  told  that  equity  had  no  jurisdiction 
in  a  case  confessedly  fraudulent  and  immoral. 

In  the  cases  enumerated  in  the  sections  referred  to,  the  Conrt  would 
be  bound  to  take  jurisdiction  ;  it  not  appearing  upon  the  face  of  the 
proceedings  that  the  party  had  been  guilty  of  any  act  which  would 
prevent  such  jurisdiction  from  attaching  ;  and  having  once  obtained 
possession  of  the  whole  fund,  it  would  be  competent  for  a  Court  of 
Chancery  to  proceed  and  distribute,  even  if  it  should  afterward  appear 
io  the  course  of  judicial  investigation,  that  the  insolvent  had  been 
^ilty  of  some  act  which  prevented  his  discharge. 

It  is  difficult  to  adduce  arguments  in  support  of  a  proposition  which 
we  consider  so  clear.    Strip  the  cose  of  all  the  embarrassing  questions 
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which  have  been  thrown  aroond  it  in  its  progress  in  the  Coart  below, 
and  in  oar  opinion  it  scarcely  admits  of  a  reasonable  doubt. 

Tlie  mere  right  of  discharge  cannot  properly  be  said  to  be  the  only 
relief  resulting  to  the  debtors.  The  exemption  from  arrest  upon  mesne 
or  final  process,  as  well  as  from  costs  and  expenses  of  harrassing  litiga 
tion,  are  certainly  to  be  considered  a  relief  to  the  insolvent,  who  may 
be  upon  the  very  threshold  of  a  prison  to  answer  with  his  body  for 
debts  fraudulently  contracted. 

It  will  not  do  to  say  that  the  only  benefit  secured  by  the  Act  to 
creditors,  is  the  permission  allowed  to  the  debtor  to  file  his  petition, 
and  compel  his  creditors  to  come  in  and  distribute  the  assets  among 
themselves.  This  voluntary  permission  can  in  no  just  sense  be  said  to 
afford  any  protection  to4he  creditor,  and  as  already  said,  he  acquires 
no  other  rights,  by  the  Act,  with  the  exception  of  protection  against 
all  voluntary  assignments,  than  he  possessed  before;  for  he  might  then, 
as  now,  file  a  creditor's  bill,  or  pursue  his  ordinary  legal  remedies. 

We  see  none  of  the  practical  evils  resulting  from  this  construction, 
which  have  been  anticipated  by  counsel.  The  remedies  of  the  parties 
in  law  and  equity  remain  the  same:  either  one  of  the  partners  of  an 
insolvent  firm  may  file  his  bill,  obtain  an  injunction  and  receiver,  and 
have  the  assets  distributed. 

The  Legislature  for  some  good  cause  have  thought  proper  to  exclude 
this  class  of  indebtedness  from  the  operation  of  the  Act,  leaving  the 
parties  to  the  ordinary  remedies.  In  so  doing,  they  seem  to  have  acted 
in  consonance  with  the  spirit  of  the  age,  as  well  as  the  Constitution  of 
this  State,  which  expressly  discountenances  contracts  of  this  character. 
If  the  power  to  discharge  the  insolvent  is  denied,  in  this  class  of 
cases,  jurisdiction  for  any  other  purpose  would  seem  inharmonious  to 
the  general  scheme  or  policy  of  the  Act,  which  looks  to  the  final  dis« 
charge  as  the  object  to  be  worked  out,  and  can  not  be  said  in  these 
cases  to  be  of  any  protection  to  the  creditor,  by  simply  permitting  the 
debtor  to  throw  his  assets  into  insolvency  for  distribution,  if  he  thinks 
proper  to  do  so;  for  it  must  be  borne  in  mind  that  the  Act  makes  no 
provision  for  an  involuntary  surrender,  and  the  mere  permission  of  an 
exercise  of  volition  on  the  part  of  an  insolvent  debtor,  will  be  found  to 
amount  to  no  protection  at  all,  particularly  where  the  benefits  of  the 
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Act  are  denied,  and  the  real  incentive  to  an  honest  surrender  of  all  his 
assets  is  tbns  removed. 

It  has  been  supposed  that  the  decision  of  this  Conrt  in  the  case  of 
Chever  v.  Hays,  3  Cal.  472,  sustained  the  right  of  a  party  to  go  into 
insolvency  under  this  Act,  without  proceeding  to  a  final  discharge. 
On  examination  of  that  decision,  it  will  be  found  that  the  question 
under  consideration  was  not  raised,  and  the  language  of  the  Court  was 
intended  to  apply  to  those  cases  where  the  petitioner  was  entitled  to 
his  discharge,  but  did  not  see  proper  to  prosecute  his  rights  further 
than  a  distribution  of  his  property;  which  might  be  done,  as  I  know 
of  no  power  that  a  Court  possesses  to  compel  the  party  to  his  dis- 
charge against  his  wishes. 

For  these  reasons  we  are  of  opinion,  that  the  Court  below  had  no 
jurisdiction  in  the  matter  of  the  application  of  I.  C.  Woods  in  insolv- 
ency, it  appearing  upon  his  petition  that  a  portion  of  the  indebtedness 
therein  set  forth  was  contracted  in  the  business  of  banking,  and  that 
the  whole  proceeding  was  coram  nonjudice  and  void. 

Judgment  affirmed,  with  costs. 
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F.  P.  LOW,  Respondent,  v,  THE  MAYOR  AND  COMMON 
COUNCIL  OP  THE  CITY  OF  MARYSVILLE,  Appellants. 

The  amendraente  to  the  Charter  of  the  City  of  Marjsyille  provide  that  the  Com' 
moa  Council  shall  not  take  any  stock  *'  in  any  public  improvement,  or  effect  a 
loan  for  any  purpose,  without  first  obtaining  the  consent  of  the  people,  at  aa 
election  held  for  the  purpose."  Held,  that  this  could  not  be  extended  to  im- 
provements other  than  municipal  in  their  character,  and  the  Legislature  did 
not  intend  to  invest  the  City  with  authority  to  embark  in  i^ecalative  enter- 
prises of  improvement 

Under  this  provision,  the  City  has  no  power  to  subscribe  stock  in  the  Citisens' 
Steam  Navigation  Company. 

The  words  public  improvements,  when  applied  to  a  municipal  government,  must 
betaken  in  a  limited  sense,  as  applying  to  those  improvements  which  are  the 
proper  subjects  of  police  and  municipal  regulation — such  as  gas.  water,  alms- 
bouses,  hospitals,  etc. — and  can  not  be  extended  to  subjects  foreign  to  the  ob- 
ject of  the  incorporation,  and  beyond  its  territorial  limits. 

The  powers  of  municipal  corporations  are  limited  to  the  express  grant  of  their 
charters ;  and  the  object  of  their  creation  is  governmental,  and  not  commercial. 

The  thirty-first  section  of  the  fourth  article  of  the  Constitution,  provides  that 
•*  Coiporations  may  be  formed  under  general  laws  ;  but  shall  not  be  created  by 
special  act,  except  for  municipal  purposes."  Held,  that  the  term  municipal 
is  limited  to  governmental,  and  can  not  be  extended  to  commercial  purposes. 

If  the  term  public  improvements,  in  the  amended  Charter,  could  be  construed 
to  extend  to  commercial  speculations,  then  it  would  be  in  violation  of  said 
section  of  the  Constitution  :  as  it  would  be  granting  powers  to  a  corporation 
by  a  special  act  for  other  than  municipal  purposes. 

Appeal  from  the  District  Court  of  the  Tenth  Jndicial  District, 
Yuba  County. 

The  facts  material  to  the  points  decided  api)ear  in  the  opinion  of  the 
Court. 

R,  N,  Mtsick  and  G,  N,  Stoesei/,  for  Appellant. 

Marshall  and  MoU,  for  Respondent. 

No  briefs  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.     Heydenfeldt, 
J.,  concurred. 
The  second  section  of  an  Act  amendatory  of  An  Act  incorporating^ 
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the  City  of  Marysyille,  and  Acts  sapplementarj  to  said  Act,  prorides 
as  follows: 

"  If  the  CommoD  Coancil  desire  to  take  stock  in  any  public  improve- 
ment, or  loan  the  credit  of  the  city  to  any  improvement,  or  effect  a 
loan  for  any  purpose,  for  a  sam  exceeding  five  thousand  dollars,  they 
shall  submit  a  proposition  for  taking  such  stock,  or  effecting  such  loan, 
stating  the  amount  of  loan  or  stock,  to  the  electors  of  the  City  of 
Marysville,  at  a  special  election  to  be  held  for  that  purpose,  upon  the 
Common  Council  giving  twenty  days'  published  notice  of  the  same  ; 
and  if  two-thirds  of  the  electors  vote  in  favor  of  such  proposition  or 
propositions,  the  Common  Council  shall  have  power  to  effect  such  loan 
or  take  such  stock — but  not  otherwise, — and  pledge  the  faith  of  the 
city  for  such  loan  or  stock." 

The  question  now  presented  for  our  determination,  is  as  to  the  au- 
thority of  the  City  of  Marysville,  under  the  provisions  of  this  section, 
to  subscribe  stock  in  the  "  Citizens'  Steam  Navigation  Company.'' 

The  objections  raised  are,  first,  that  the  Act  does  not  purport  to 
give  to  the  Common  Council  of  the  city  the  right  to  embark  in  such 
an  enterprise  or  speculation,  but  only  to  engage  in  such  public  improve, 
ments  as  come  strictly  within  the  proper  exercise  of  municipal  regula- 
tion ;  and,  second,  if  the  Act  under  consideration  was  intended  to 
authorize  such  an  exercise  of  power,  it  is  unconstitutional. 

Upon  the  first  point,  it  is  clear  to  my  mind  that  the  section  can  not 
be  extended  to  improvements  other  than  municipal  in  their  character, 
and  that  the  Legislature  did  not  intend  to  invest  the  City  of  Marys  < 
▼ille  with  authority  to  embark  in  speculative  enterprises  of  improve- 
ment, because  of  some  fancied  benefit  which  might  inure  to  the  city. 

The  words  '*  public  improvements,"  when  applied  to  a  municipal 
government,  must  be  taken  in  a  limited  sense,  as  applying  to  those  im- 
provements which  are  the  proper  subject  of  police  and  municipal  regu- 
lation— such  as  gas,  water,  alms-houses,  hospitals,  etc. — and  can  not 
be  extended  to  subjects  foreign  to  the  object  of  the  incorporation,  and 
bejond  its  territorial  limits.  Without  referring  to  the  many  privileges 
exercised  by  the  free  cities  of  Europe,  some  of  which  exercised  almost 
all  the  powers  of  sovereignty,  by  virtue  of  royal  patent  or  their  own 
usurpation,   we  understand  the  powers  of  municipal  corporations  to 


Digitized  by  VjOOQ  IC 


916  JULY  TERM. 


F.  F.  Low,  Reapood«Qt,  v.  Toe  Mr  jror  and  Common  Council  of  Citj  of  Marjsrill^,  ApptlUnts. 

be  limited — particalarlj  in  the  United  States— to  the  express  grant 
of  their  charters  :  the  object  of  their  creation  to  be  governmenta],  and 
not  commercial. 

We  do  not  deny  the  authority  of  the  liegislature,  in  the  absence  of 
constitntional  restrictions,  to  confer  plenary  powers  on  municipal  incor« 
porations  ;  bnt  we  think  in  the  present  case,  that  the  second  section, 
above  quoted,  can  not  fairly  be  construed  as  giving  the  power  to  sub* 
scribe  for  steamboat  stock,  on  the  hypothesis  that  it  is  a  public  im* 
p  rovement,  simply  because  one  of  the  termini  of  said  line  is  at  Marys- 
ville.  If  such  a  construction  were  maintained,  there  is  no  enterprise 
in  which  the  corporation  might  not  embark,  and  no  restraint  upon  a 
wild  spirit  of  speculation. 

The  enormous  consequences,  resulting  in  the  utter  destruction  of  pri- 
vate rights,  would  justify  this  Court  in  rigid  construction  of  the  Act. 
But  admitting  that  the  language  of  the  section  is  comprehensive 
enough  to  embrace  the  object  in  question,  then  we  are  of  opinion  that 
the  Act  is  unconstitutional. 

The  thirty  first  section  of  the  fourth  article  of  the  Constitution,  pro- 
vides that  "  Corporations  may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  act,  except  for  municipal  purposes." 

If  we  are  right  in  assuming  that  the  powers  of  municipal  corpora- 
tions  must  be  confined  strictly  to  police  or  governmental  purposes,  and 
that  the  term  was  employed  in  this  sense  in  the  Constitution  of  this 
State,  (as  appears  from  the  Constitutional  Debates,  as  well  as  the  gen- 
eral acceptation  of  the  word,)  then  it  follows  that  the  power  thus 
given  by  the  second  section,  could  not  be  conferred  by  special  act;  for 
as  it  would  have  been  in  violation  of  the  Constitution,  to  create  aa 
incorporation  by  special  act,  for  any  other  than  municipal  purposes,  it 
follows  that  it  would  be  equally  unconstitutional  to  confer  special 
power  on  a  corporation  already  created,  In  other  words,  it  would  be 
doing,  by  two  acts,  that  which  the  Legislature  could  not  do  by  one  ; 
and  corporations  for  almost  every  purpose  might  be  created  by  special 
act,  by  first  incorporating  the  stockholders  as  a  municipal  body. 

Two  cases  have  been  cited  by  the  appellants,  to  sustain  the  authority 
of  the  Legislature  to  confer  this  power  upon  a  municipal  corporation  ; 
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neither  of  which  is  applicable,  on  accoant  of  a  want  of  a  similar  con- 
stitutional provision  to  that  of  ours. 

In  the  case  of  the  Police  Jnrj  Right  Bank  of  the  Parish  of  Orleans 
V,  The  Succession  of  John  McDonough,  the  power  of  the  Legislature 
of  Louisiana  to  authorize  a  municipal  corporation  to  subscribe  for 
stock  in  a  railroad,  was  affirmed,  on  the  ground  that  there  was  no  con- 
stitutional inhibition. 

In  the  case  of  Sharpless  v.  The  City  of  Philadelphia,  the  same  ques- 
tion arose.    In  deciding  that  case,  the  learned  Judge  said  :    ''  That 
the  creation  of  a  municipal  corporation,  or  the  enlargement  of  its 
powers,  subsequent  to  its  origin,  is  the  exercise  of  a  legislative  power, 
is  too  plain  for  argument ;  but  to  what  extent  can  its  powers  be  en- 
larged, and  what  additions  may  be  made  to  the  original  purposes  for 
which  it  was  created, — or,  in  other  words,  how  far  may  the  Legislature 
go  in  the  exercise  of  a  legislative  power  ?    I  submit  that  there  is  no 
limit  to  this  authority,  until  it  is  met  by  the  mandate  of  the  Constitu- 
tion— thus  far,  and  no  farther."    Again,  the  following  language  is 
used  by  another  of  the  learned  Judges  :  "  By  subscribing  to  the  stock 
of  these  railroad  companies,  the  City  of  Philadelphia  will  become  a 
member  of  the  companies.    They  are  private  corporations.    Intending 
to  become  common  carriers,  they  will  assume  large  responsibilities,  a 
share  of  which  must  fall  on  each  corporator.    The  enterprise  is  costly 
and  hazardous,  and  may  result  in  great  pecuniary  profits,  or  disastrous 
losses.     Is  it  a  municipal  purpose?    Does  it  come  within  the  circle  of 
objects  which  municipal  corporations  were  designed  to  accomplish? 
Without  going  into  the  history  and  common  law  of  such  corporations, 
I  unhesitatingly  answer  these  questions  in  the  negative.    There  is  no 
congruity  between  such  an  enterprise  and  the  legitimate  purposes  of 
municipal  corporations."    They  were  designed  to  regulate  the  internal 
Affairs  of  the  places  in  which  they  were  located — ^police,  health,  streets, 
lawns,  alleys,  and  the  like,  are  the  appropriate  subjects  of  municipal 
administration;  and  though  a  city  may  go  beyond  its  boundaries  to 
purchase  necessaries  for  its  existence,  safety  and  comfort,  yet  its  juris- 
diction is  properly  exercised  only  within  its  territorial  limits,  and  on 
subjects  that  pertain  to  its  domestic  economy  and  well-being.     Rail- 
roads to  Connect  distant  points  of  country,  to  develop  physical  re- 
28 
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sources,  are  great  public  benefactions,  and  emphatic  expressions  of  th« 
energies  of  an  age  distingnished  for  its  actiritj  and  bold  adventure. 
Bat  they  come  not  within  or  near  that  class  of  objects  which  we  have 
been  taught  to  consider  as  municipal  purposes.  Yet  when  the  Legis- 
lature enables  a  city  to  lend  a  hand  to  such  enterprises,  where  is  the 
constitutional  provision  which  the  judiciary  can  say  is  violated?  " 

From  which  it  will  appear,  that  not  alone  is  this  case  no  authority 
whatever,  but  that  such  subjects  are  not  within  the  purposes  of  muni- 
cipal corporations;  and  that  if  the  Constitution  of  Pennsylvania  had 
contained  a  provision  similar  to  that  of  this  State,  such  Act  would 
have  been  held  void. 

We  do  not  consider  it  necessary  to  multiply  authorities  or  arga- 
ments  on  this  point. 

The  Court  below  is  directed  to  vacate  the  judgment,  rendered  for 
one  thousand  dollars,  as  it  does  not  appear  that  any  damage  has  re- 
sulted to  the  plaintiff,  and  to  enter  judgment  for  the  plaintiff  with 
costs  in  conformity  with  this  opinion. 


WM.  KEELY  JOHNSON,  Appellant,  v,  JOHN  H.  RICKETT, 

Respondent. 

Lands  beld  by  no  other  tenure  than  possesRion  may  be  the  legitimate  subjccU)  of 
control ;  and  sometimes  in  equity,  chattel  interests  or  personal  property  are 
made  the  subject  ot  specific  performance. 

A  contract  should  be  enforced  in  every  case  where  the  subject  of  it  is  susceptible 
of  substantial  enjoyment;  provided  always,  that  the  circnmstances  surrounding^ 
and  connected  with  the  contract,  bring  it  within  the  equitable  rules  which  en- 
title it  to  the  relief  sought,  and  where  the  remedy  at  law  is  uncertain  or  insuf- 
ficient. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District, 
Connty  of  San  Francisco. 

The  defendant,  in  1849,  located  upon  and  settled  a  tract  oj  the  public 
land  near  the  Presidio  of  San  Francisco. 
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In  1850,  he  eutered  into  an  agreement  with  one  A.  M.  Yan  Nos* 
trand  and  others,  by  which  he  sold  to  them  five-sevenths  of  the  right, 
title  and  interest,  that  he  had  acqaired  by  virtue  of  sach  settlement. 
The  plaintiff  was  the  assignee  of  this  agreement. 

This  action  is  brought  to  compel  the  defendant  to  execute  a  deed  for 
the  undivided  fiye-sevenths  sold  by  virtue  of  the  original  agreement. 
The  Court  dismissed  the  complaint  on  the  ground  that  no  equitable 
relief  could  be  granted,  because  neither  of  the  parties  had  title  to  the 
land.    Plaintiff  appealed. 

E,  J.  C,  Ketcen,  and  Magraw  4*  Wilis,  for  Appellant. 

The  possession  of  lands,  or  a  claim  of  title  to  real  estate,  may  be  the 
subject  of  sale  and  transfer:  3  Scam.,  334;  3  Breese,  270;  6  Wend.,  648. 
So  also  of  the  improrements:  8  Mo.,  865;  10  lb.,  163;  6  lb.,  570;  8 
lb.,  308;  2  Oilman,  664. 

George  C.  Bates  and  G,  P.  Fobes  for  Respondent. 
No  brief  on  file. 

Heydenpeldt,  J.,  delivered  the  opinion  of  the  Court.  Mcrray,  C.  J., 
concurred. 

There  is  no  evidence  sent  up  with  the  record,  and  it  is  therefore  im* 
possible  to  decide,  whether,  upon  all  the  facts,  the  complainant  would 
be  entitled  to  a  decree  for  specific  performance. 

The  District  Judge  decided  the  case,  however,  upon  a  ground  pro- 
perly resting  on  demurrer,  or  motion  to  dismiss  for  want  of  equity.  He 
came  to  the  conclusion,  that  as  none  of  the  parties  have  title  to  the 
land,  no  conveyance  can  be  compelled. 

But  this,  I  apprehend,  in  reference  to  the  facts  set  out  in  the  plead* 
in^s,  would  be  narrowing  the  doctrine  of  Courts  of  Equity,  more  than 
is  warranted  by  sound  authority.  There  is  no  pretence  on  either  side 
that  there  is  title,  and  indeed  the  character  of  the  estate,  (that  of  a 
mere  naked  possession  of  public  lands,)  is  set  out  in  the  contract  npon 
which  the  plaintiff  relies,  and  makes  part  of  his  bill,  and  it  follows  that 
the  only  relief  he  seeks,  is  consonant  with  the  power  of  the  defendant, 
that  of  a  conveyance  of  what  the  defendant  actually  has,  and  nothing 
more — the  enjoyment  of  the  possession  of  the  land  according  to  the 
true  intent  and  meaning  of  the  contract. 
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It  has  frequently  been  decided,  that  lands  held  bj  no  other  tenure 
than  possession,  roaj  be  the  legitimate  subjects  of  contract;  and  m 
equity,  sometimes  chattel  interests,  or  personal  property,  are  made  tlie 
subject  of  specific  performance.  I  see  no  reason  why  a  contract  should 
not  be  enforced,  in  every  case  where  the  subject  of  it  is  something  sus- 
ceptible of  substantial  enjoyment;  provided  always,  that  the  circuw- 
stances  surrounding  and  connected  with  the  contract,  bring  it  within 
the  equitable  rules  which  entitle  it  to  the  relief  sought,  and  where  the 
remedy  at  law  is  uncertain  and  insufficient. 

Judgment  reversed,  and  cause  remanded. 


CHAS.  M.  CONNOLLY,  Respondent,  r.  CHAS.  R.  GOODWIN 

and  others.  Appellants. 

By  the  fifth  section  of  the  Act  concerning  Notaries  Public,  notes  are  made  pro- 
tectable, and  by  the  teotb  section,  the  protest  of  a  Notary  is  expressly  made 
evidence  of  demand,  and  non-payment  of  notes  as  welL  as  bills. 

A  peal  is  sufficient,  where  the  impression  is  made  upon  the  paper  only,  and  not 
upon  wax. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District,  San 
Francisco  County. 

The  facts  material  to  the  points  decided  appear  in  the  opinion  of 
the  Court. 

Edward  MacKinley^  for  Appellant. 

Thompson  Campbell ^  for  Respondent. 

No  briefs  on  file. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murrat,  C. 
J.,  concurred. 

There  are  two  points  made  in  this  case  which  we  will  consider — 
First,  that  the  protest  of  the  Notary  is  not  evidence  of  demand  and 
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non-payment ;  and  in  favor  of  this  position  the  appellant  relies  on  the  law 
merchant  by  which  a  promissory  note  is  not  made  a  protestable  security* 
Bat  this  point  must  liave  been  made  for  want  of  acquaintance  with  the 
provisions  of  our  Act  concerning  Notaries  Public.  By  the  fifth  section 
of  that  Act  notes  are  made  protestable,  and  by  the  tenth  section,  the 
protest  of  a  Notary  is  expressly  made  evidence  of  demand,  and  non- 
payment or  non-acceptance  of  notes  as  well  as  bills. 

The  next  point  on  appeal  relies  upon  the  fact  that  the  seal  of  the 
Notary  is  made  by  an  impression  on  the  paper  only,  and  not  upon  wax, 
as  it  is  insisted  it  ought  to  be.  This  position  it  is  urged  must  be  right, 
because  by  all  the  old  common  law  writers  a  seal  is  defined  to  be  an 
impression  made  on  wax,  or  wax  with  an  impression,  and  some  of  the 
later  authorities  without  regarding  the  reason  of  the  rule  have  decided 
that  it  should  be  made  in  no  other  way.  It  is  very  obvious  that  at 
the  origin  of  the  doctrine  in  regard  to  seals,  there  existed  no  other 
convenient  commodity  upon  which  a  distinct  impression  could  easily  be 
made.  Now,  the  inventions,  discoveries  and  improvements  of  modern 
days  have  supplied  so  much  better  materials  and  means  that  it  is  highly 
probable  that  wax  is  the  most  inferior  and  inconvenient  substance  which 
can  be  resorted  to  for  the  purpose  under  consideration.  The  object  of 
the  law  was  to  have  a  seal,  and  this  was  simply  a  distinct  impression. 
It  was  the  impression  or  stamp,  and  not  the  wax,  which  gave  character 
to  the  instrument,  and  enabled  it  to  be  distinguished  or  recognized. 
That  the  constant  use  of  wax  for  the  purpose,  through  several  centuries 
when  no  better  substance  was  offered,  had  identified  it  as  a  necessary 
part  of  the  ceremony,  and  made  it  to  be  mentioned  as  a  part  of  the 
the  rule  at  common  law  is  perfectly  natural,  and  not  at  all  surprising. 
But  it  must  be  remembered  that  there  is  another  rule  of  the  common 
law,  which  must  be  given  full  effect.  Cessanle  ratiane  cessat  ipse  lex, 
was  not  declared  in  vain,  and  can  never  become  obsolete;  and  if  ever 
there  was  a  question  to  which  this  wise  rule  can  and  ought  to  be  satis- 
factorily invoked,  that  under  consideration  is  surely  one,  as  the  design, 
the  intent,  the  object,  of  the  law  is  better  carried  out  and  more  eflFec- 
tively  secured;  and  this  opinion  as  to  the  intention  of  the  common  law, 
is  sustaioed  by  Chancellor  Kent  in  his  Commentaries,  who  says,  '*  The 
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Common  Lietw  intended  by  a  Fenl,  an  impression  npon  wax  or  wafer, 
or  some  other  tenacious  substaiice  capable  of  being  impressed."  4  Kent, 
452. 

It  remains  bot  to  add,  that  the  judgment  is  affirmed. 


J.  M.  RAMIREZ,  Executor  of  FELIPE  RAMIREZ,  Respondent, 
V.  R.  J.  MURRAY,  Appellant. 

To  enable  a  party  to  recover  reut  eo  nomine,  he  must  show  that  the  defendant^B 
pOBsessioQ  was  by  virtue  of  some  express  or  implied  agreement 

No  aetka  for  rent  will  lie  where  the  posseraion  is  adverse  and  tortaons,  for 
such  possession  excludes  all  idea  of  a  contract 

The  plaintiff  sued  in  assumpsit  to  recover  rent  for  premises,  the  poeseraion  of 
which  he  had  previously  recovered  by  ejectment  against  the  defendant  After 
a  trial  and  verdict  which  was  set  aside  by  the  Court,  he  amended  hiscomplaiDt 
to  make  it  in  form  an  action  of  trespass  for  mesne  profits.  Befdj  this  was  erro* 
ucous  and  should  not  have  been  permitted. 

Such  an  amendment  would  virtually  change  an  action  est  contractu  into  an  action 
esc  delicto. 

If  t^e  new  complaint  is  to  be  treated  as  an  amendment  to  the  old  one,  and  tocon* 
tioue  tiue  dv^ginal  action,  then  two  causes  of  action  incompatible  in  their 
nature,  'ai»  joi^d. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District,  Yuba 
County. 

The  facts  material  to  the  points  decided  are  fully  set  forth  in  the 
opinion  of  the  Court. 

Stephen  J,  Fields  for  Appellant. 

I .  An  action  for  rent  can  only  be  sustained  upon  proof  of  a  tenancy 
or  permissive  occupation  of  the  premises.  The  action  is  founded  npon 
contract,  and  a  holding  without  the  consent  and  against  the  will  of  the 
owner,  excludes  the  idea  of  a  contract. 

Bancroft  r.  Wardell,  13  Johns.,  490.     Smith  r.  Stuart,  6  lb.,  48. 
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J.  M.  Ramirez,  Kxecator  of  Felipe  Rftmircz.  Respondent,  r.  R.  J.  llarraj,  Appellant. 

. r!h- 

Kyan  v.  Marsh,  2  Nott  &  McCord,  156.    Tay.  on  Land,  and  Ten.,  § 
636.     O'Conner  v,  Corbitt,  3  Cal.,  3tl. 

2.  The  Court  below  erred  in  allowing  an  amended  complaint  to  be 
filed  containing  a  cause  of  action  of  a  different  class  from  the  cause  of 
action  set  forth  in  the  original  complaint.  The  motion  to  set  aside 
snch  amended  complaint  should  have  been  granted.  An  amendment 
containing  a  new  canse  of  action  is  not  allowable  unless  such  new  cause 
of  action  be  embraced  in  the  same  class  as  the  original  cause  of  action. 
The  uniting  of  different  causes  of  action,  such  as  tort  and  contract, 
is  ground  of  demurrer."  That  cannot  be  allowed  by  an  amendment 
which  would  be  ground  of  demurrer  if  existing  originally  in  the  com- 
plaint. Practice  Act,  sec.  40,  and  sec.  KA,  Mason  v.  Whitely,  Prac- 
tice Cases  N.  Y.  Superior  Court. 

George  Rowe.,  for  Respondent. 

To  the  point  that  the  ruling  of  the  Court  in  allowing  the  amended 
complaint  to  be  filed  was  correct,  cited  1  Hill,  240.  3  lb.,  283.  10 
Mass.,  433. 

MuBRAT,  C.  J.,  delirered  the  opinion  of  the  Court.  Hetdenfrldt, 
J.,  concurred. 

This  was  originally  an  action  of  assumpsit  to  recover  rent  for  the  oc- 
cupation of  premises  in  the  city  of  Marysville.  The  complaint  is  in  the 
usual  form  of  a  declaration  in  indebitatus  assumpsit. 

On  the  trial,  the  plaintiff  introduced  the  record  ^M^|llkV^|(jN 
Court  of  Yuba  County,  showing  a  recovery  in  ejectm«t  against  the    ^  , 
defendant,  and  after  proving  the  monthly  value  of  ih^Mf^ij^lf^  fN'^fffOOf  \ 
the  case.    The  defendant  moved  for  a  nonsuit,  and  thffConrt  directed 
the  jury  to  find  a  special  verdict  reserving  the  questionWXaJ^filtJ^I^Y^ 

From  the  plaintiff's  own  showing  it  is  apparent  thg^^  was  not 
entitled  to  recover  in  this  form  of  action.  To  enable  a  party  tonHJover 
rest  eo  nomine  he  must  show  that  the  defendant's  possession  was  by 
Tirtoe  of  some  express  or  implied  agreement;  and  no  action  will  lis 
where  the  possession  was  adverse  and  tortuous,  for  such  possession  ex- 
cludes all  idea  of  contract.    See  O'Conner  v.  Corbitt,  3  Cal.,  370. 

Some  nine  months  after  the  triaA,  the  Court  set  aside  the  verdict  of 
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the  jary,  and  allowed  the  plaintiff  to  amend  his  complaint,  on  which 
judgment  was  afterwards  rendered  in  his  favor. 

The  amended  complaint  foands  in  tort,  and  is  in  fact  an  action  of 
i  respass  for  mtsru  profits.  Although  great  latitude  is  allowed  the  Courts 
of  this  State  in  the  matter  of  amendments,  it  would  be  carrying  their 
power  and  discretion  to  an  extreme  point  to  permit  a  party,  after  snm- 
rooning  his  adversary  to  appear  and  defend  in  an  action  ez  contractu, 
to  amend  his  declaration  eo  as  to  change  the  proceeding  into  an  action 
ex  delicto,  and  that  after  issue  joined,  trial  and  motion  for  nonsuit,  or 
in  arrest.  The  character  of  the  proceeding  is  changed  by  the  amended 
complaint,  and  the  defendant  finds  himself  in  Court  to  answer  a  charge 
concerning  which  he  has  never  been  summoned.  This  practice  is  too 
loose  and  dangerous  to  be  tolerated. 

If  it  is  sought  to  treat  the  complaint  as  an  amendment  to  the  old 
one,  and  to  continue  the  original  action;  then  the  objection  at  once  sug- 
gests itself  that  two  causes  of  action  incompatible  in  their  nature  are 
joined. 

The  judgment  is  reversed,  and  the  Court  below  directed  to  enter  a 
j  udgment  of  nonsuit. 


JAMES  S.  BOWLES,  Appellant,  r.  THE  SACRAMENTO  TURN- 
PIKE AND  PLANK  ROAD  COMPANY,  Respondents. 

A  claim  for  the  pomemioD  of  real  property,  with  damages  for  its  detention,  caa- 
not  be  joined  in  the  same  complaint  under  any  system  of  pleading  with  a  claim 
for  consequential  damages  arising  from  a  change  of  a  road,  by  which  a  tavern- 
keeper  may  have  been  ixyured  in  his  bustneas. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District,  Sacra- 
mento County. 

The  facts  material  to  the  points  decided  appear  in  the  opinion  of  the 
Court. 

Ralston  <{•  Wallace,  for  Appellant,  in  support  of  the  appeal,  cited  : 
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1  Ch.  on  PL,  22&    1  Blackf.,  601.     1  Cush.,  123.    Bouv.  K  Die,  title, 
Mispleader.    9  How.  Pr.  R.,  123,  231,  376,  476. 

/.  Neelf  J^kmon  for  RespondeDts. 

The  demarrer  was  well  taken.  Smith  v,  Hallock,  8  How*  Pr.  R., 
^3.    Getty  v.  Hudson  Ri?er  R.  R.  Co,,  lb.,  117.    4  How.  Pr.  R.,  226. 

The  statHte  antkoriies  several  caases  to  ht  united  in  the  same  action^ 
bat  each  catne  mast  be  separately  stated.  Each  mast  be  stated  sepa* 
rately,  distinctly,  and  specifically,  as  if  in  different  complaints.  There 
ehoald  be  only  ove  caase  of  action  in  each  count  of  the  complaint.  The 
ol^ect  of  the  statute  was  to  prevent  the  multiplicity  of  suits,  and  the 
plaintiff  is  still  bound  by  th«  rales  of  pleadiug  recognieed  by  the  Courts 
of  common  law,  which  require  him  to  state  io  distinct  terms  the  damage 
he  claims  for  each  trespass  upon  his  rights.  Benedict  v.  Seymour,  6 
How.  Pr.  R,  298. 

The  complaint  is  at  variance  with  §  64,  Prac.  Act. 

BfiTAN,  S.f  delivered  the  opinion  of  the  Court.  Mubiuv,  C.  J.,  coo* 
evrred. 

This  cause  comes  up  upon  final  judgment  readered  upon  demurrer. 
The  complaint  is  too  loosely  drawn,  and  embraces  entirely  too  much, 
even  for  our  lil>eral  system  of  practice. 

A  chiim  for  the  possession  of  real  property,  with  damages  for  its 
detention,  cannot  be  joined  in  the  same  coiaplaiit,  ander  aoy  system  of 
pleading,  with  a  claim  for  conseqneatial  damc^es  arising  from  a  change 
of  a  road  by  which  a  tavern-keeper  m%y  have  been  iiyured  in  his  bust* 
ness. 

The  damages  in  the  one  case  arise  out  ef  the  use  of  land  claimed  by 
the  plaintiffs;  the  damages  la  the  other  case  woald  arise  from  an  unau- 
thorized diversion  of  a  piblic  road,  by  means  of  which  the  plaintiff> 
safifered  a  loss  of  kis  usual  basiaess  and  profits.  It  will  not  be  neces- 
sary to  decide  whether,  under  the  laws  of  this  State,  an  individual  can 
fine  for  consequential  damages,  arising  to  him  in  the  loss  of  his  usual 
profits  by  tke  unauthoriaed  obstruction  or  diversion  of  a  public  road. 
A  party  thos  guilty  can  immediately  be  prosecuted  under  the  criminal 
law. 

The  judgment  upon  the  demarrer  must  be  affirmed,  with  costs. 
29 
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8t*pben  SainaeU,  HaapoiMlrat,  v.  WilHmm  B  GorfaMB.  Appellaat. 


STEPHEN  SAMUELS,  Respondent,  v.  WILLIAM  R.  GORHAM, 

Appellant. 

In  order  to  constitute  a  valid  sale  of  personal  property  a^^inst  creditors,  there 
must  be  according  to  the  statute  of  this  State,  an  immediate  delivery  Uiereof, 
accompanied  by  an  actual  and  continued  change  of  possession. 

By  an  Immediate  change  of  possession  Is  not  meant  a  delivery  instanter,  but  the 
character  of  the  property  sold,  its  situation,  and  all  the  circumstaaces  must  be 
taken  into  consideration  in  determining  whether  there  was  a  delivery  within  a 
reasonable  time,  lo  as  to  meet  the  requirement  of  the  statute,  and  this  will 
often  be  a  question  of  fact  for  the  jury. 

Appeal  from  the  District  Conrt  of  the  Twelfth  Judicial  Districty 
San  Francisco  Connty. 

The  action  was  replevin  for  wrongfully  taking  from  the  custody  and 
possession  of  the  plaintiff  a  large  amount  of  personal  property. 

The  answer  alleges  that  the  defendant  attached  the  property  in  his 
official  capacity  as  Sheriff,  in  a  suit  brought  by  Dexter  Taft  against 
Mitchell  &  Nnnes.  That  the  property,  although  sold  to  the  plaintifl( 
had  not  been  delirered  to  him,  but  remained  in  the  possession  of  Mitchell 
&  Nunes. 

Testimony  was  adduced  upon  this  point,  and  the  Court  charged 
the  jury  "  that  in  order  to  constitute  a  ralid  sale  of  the  property 
claimed  by  the  plaintiff,  that  there  should  have  been  an  immediate 
delivery  thereof,  and  an  actual  and  continued  change  of  the  possession 
of  the  same;  that  by  an  immediate  delivery  is  not  meant  a  delivery  in- 
Btanter,  but  that  the  jury  must  take  into  consideration  the  character 
of  the  property  sold  and  the  situation  thereof  at  the  time  of  the  sale; 
and  that  if  the  property  was  delivered  within  a  reasonable  time,  taking 
into  consideration  its  character  and  situation,  then  the  sale  was  valid, 
and  that  was  a  question  of  fact  for  the  jury  to  determine  upon  the 
evidence  adduced." 

Defendant's  counsel  excepted  to  the  charge. 
The  jury  found  a  verdict  for  the  plaintiff  for  the  amount  claimed;  and 
from  an  order  denying  a  motion  for  a  new  trial,  and  the  judgment  entered 
thereupon,  defendant  appealed. 

Bates ^  Lawrence,  and  Hastings ,  for  Appellant. 
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H.  S.  Love,  for  Respondent. 
No  briefs  on  file. 

MuBRAT.  C.  J.,  delivered  the  opinion  of  the  Court,  Heydenfeldt, 
J.,  concnrred. 

To  constitnte  a  valid  sale  of  personal  property  against  creditors, 
there  most,  according  to  the  provisions  of  the  statute  of  this  State,  be 
"an  immediate  delivery  thereof,  accompanied  with  an  actnal  and  con- 
tinnons  change  of  possession."  By  an  immediate  deliv^ery  is  not  meant  a 
delivery  instanter;  but  the  character  of  the  property  sold,  its  sitnation, 
and  all  the  circnmstances  must  be  taken  into  consideration  in  deter- 
mining whether  there  was  a  delivery  within  a  reasonable  time,  so  as 
to  meet  the  reqnirement  of  the  statnte;  and  this  will  often  be  a  ques- 
tion of  fact  for  the  jnry. 

The  record  in  this  case  does  not  purport  to  set  out  all  the  testimony, 
and  we  cannot  determine  from  the  meager  statement  whether  the  ver- 
dict was  contrary  to  evidence  or  not.  The  instruction  of  the  Court 
was  correct,  and  the  jury  having  passed  upon  the  facts,  we  will  not 
disturb  their  verdict. 

Judgment  affirmed. 
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RITCHIE,  OSGOOD  &  CO.,  Respondents,  v.  BRADSHAW  & 
CO.,  Appellants. 

By  the  law  merchant,  it  is  eaflScient  if  a  check  drawn  upon  one  dar,  be  presented 
for  payment  in  the  nraal  banking  hours  upon  the  next  eucoeed'Sng  day,  where 
the  payee  resides  in  the  immediate  Ticinity  of  the  place  of  payment,  as  in  the 
same  town  or  city. 

The  payee  of  a  check,  in  presenting  it  for  payment,  in  order  to  hold  the  drawer, 
is  boQod  to  exercise  reasonable  diligence. 

The  report  of  a  referee  upon  conflicting  testimony  must  be  treated  !n  the  light  of 
a  verdict  of  a  jury,  and  will  not  be  disturbed  in  this  Court  upon  an  appealfrom 
an  order  refusing  to  grant  a  new  trial  in  the  Court  below. 

Appeal  from  the  District  Coart  of  the  Twelfth  Jadicial  District,  San 
Francisco  County. 
The  facts  appear  in  the  opinion  of  the  Coart. 

George  B.  Tingley,  for  Appellants. 

A,  M.  Heslep,  for  Respondents. 

No  briefs  on  file. 

Bryan,  J.,  delirered  the  opinion  of  the  Court.  HETDKNrKi.DT,  J., 
concurred. 

In  this  cause,  it  appears  that  appellants  had,  on  the  1 4th  day  of 
September,  1854,  drawn  their  check  in  favor  of  respondents,  upon  the 
banking  house  of  Carothers,  Anderson  &  Co.,  for  the  sum  of  $698  35; 
and  it  further  appears,  that  the  same  was  left  with  the  banking  house 
of  Page,  Bacon  &  Co.,  for  collection,  and  was  not  presented  for  pay- 
ment until  in  the  usual  banking  hours  of  the  next  day — Carothers,  An- 
derson &  Co.  haying,  in  the  meantime,  failed,  the  check  was  pro- 
tested for  non-payment.  A  reference  of  the  cause  having  been  had  in 
the  Court  below,  proof  as  to  the  customary  time  for  the  presentation 
of  checks  for  payment  was  submitted  before  the  referee.  The  proof  of 
custom  being  contradictory  as  to  the  time  a  check  should  be  presented 
for  payment,  when  drawn  upon  a  house  in  the  same  city  in  which  the 
check  was  drawn,  and  where  the  payee  resided.     The  referee  found. 
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Biteble,  Omco^  &  Oo.,  BatpoBdento,  r.  Bniakaw  &  Co.,  AppelUnU. 

upon  the  qnestion  of  diligence,  that  the  plaintiff  had  coDformed  to  ens- 
torn  in  presenting  the  check  for  payment  the  day  after  it  was  drawn. 

By  the  law  merchant,  I  deem  it  would  be  sufficient  if  a  check  drawn 
upon  one  day  be  presented  for  payment,  in  nsnal  banking  hours,  upon 
the  next  succeeding  day,  where  the  payee  residfid  in  the  immediate 
Ticinity  of  the  place  of  payment;  for  instance,  in  the  same  town  or  city. 

In  England,  it  seems  that  the  payee  of  a  check  must,  at  the  farthest, 
present  the  same  for  payment,  before  the  close  of  banking  hours,  upon 
the  next  succeeding  day  to  the  one  upon  which  the  check  is  drawn  and 
received. 

The  payee  of  a  check,  in  presenting  it  for  payment,  in  order  to  hold 
the  drawer,  is  bound  to  the  exercise  of  reasonable  diligence.  That 
reasonable  diligence  in  the  presentation  of  a  check  drawn  upon  a  banker, 
has,  by  the  uniform  current  of  authority,  been  held  to  have  been  suffi- 
ciently exercised  by  the  presentation,  for  payment,  upon  the  next  day 
during  the  nsnal  banking  hours.  No  adverse  usage  or  practice  of 
bankers  or  mercantile  men  in  this  case  was  established  before  the  re- 
feree; for  that  could  not  be  a  customary  rule,  which  was  not  general  in 
the  mercantile  community.  But  in  this  cause  it  also  appears,  that  the 
referee  found  the  material  facts  from  evidence  contradictory  in  its  cha- 
.  racter.  The  report  of  a  referee  upon  conflicting  testimony,  must  be 
treated  in  the  light  of  a  verdict  of  a  jury,  and  will  not  be  disturbed  in 
this  Court  upon  an  appeal  from  an  order  refusing  to  grant  a  new  trial 
in  the  Court  below.  There  is  nothing  before  us  in  this  cause  from 
which  we  can  determine  whether  the  Court  below  has  abused  its  dis- 
cretion or  not  in  refusing  to  grant  a  new  trial. 

Judgment  is  affirmed  with  costs. 


Digitized  by  VjOOQ  IC 


S80  JULY  TERM. 


T.  P.  Zftod^rf  B«tpos4Mit, «.  1.  H.  Cm,  App^tUai. 


T.  P.  ZANDER,  RespondeDt,  v.  E.  H.  GOE,  Appellant. 

The  cognizance  of  all  caseB,  where  the  mm  involved  exceeds  $200,  is  by  the  Con- 
stitution distributed  between  the  Supreme,  District,  Coantv  and  Probate 
Courts,  and  the  Coart  of  Sessions,  and  nothing  is  left  by  the  Constitution  for 
the  Legislature  to  do,  in  granting  or  defining  jurisdiction. 

The  disposition  of  cases,  where  the  sum  does  not  exceed  $200,  and  only  these,  is 
left  to  be  prescribed  by  the  Legislature,  and  they  may  be  vested  either  in  the 
County  Court,  under  the  provisions  of  the  ninth  section,  or  in  Justices  Courts, 
under  the  fourteenth  section. 

The  Legislature  can  not  confer  on  one  Court,  the  functions  and  powers  which  the 
Con&titution  has  conferred  on  another. 

The  law  vesting  Justices  of  the  Peace  with  jurisdiction  of  a  case,  where  the 
amount  in  controversy.exceeds  $200,  is  unconstitutional  and  void. 

Appeal  from  the  CoiiDty  Court  of  Sacramento  Coontj. 

The  points  in  controversy  will  be  foand  distinctly  stated  in  the 
opinion  of  the  Coort. 

L.  Sanders,  Jr.,  for  Appellant. 

Smith  4*  Hardy,  for  Respondent. 

No  briefs  on  file. 

Hbtdenfeldt,  J.,  delivered  the  opinion  of  the  Conrt.  Murrat,  C. 
J.,  concurred. 

By  statute,  the  L^islature  has  conferred  jurisdiction  on  Justices 
Courts,  where  the  sum  in  controversy  does  not  exceed  five  hundred 
dollars: 

The  only  question  raised  in  this  case,  is  whether  the  statute  is  con- 
stitutional. 

The  Constitution  provides  that,  «\The  District  Court  shall  have  ori- 
ginal jurisdiction  in  all  cases  of  law  and  equity,  where  the  amount  in 
dispute  exceeds  two  hundred  dollars.'*  Art.  6,  §6.  In  Hudson  v. 
Caulfield,  8  Cal.,  389,  we  had  occasion  to  construe  this  section  of  the 
Constitution,  and  there  held,  that  the  jurisdiction  thus  given  was  ex- 
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dasiTely  original,  and  that  the  District  Court  could  not  exercise 
powers  which  belong  to  an  appellate  tribunal. 

In  that  case  we  remarked,  that  in  the  subdivision  of  power  among 
the  different  arms  of  the  judiciary,  there  was  an  attempt  at  great  care 
and  accuracy,  in  assigning  to  each  a  well-defined  portion  of  official 
duty.  In  doing  this,  there  must  have  been  some  specific  object,  or 
leading  motive,  and  no  other  appears  so  reasonable  as  that  it  was 
intended  to  limit,  as  well  as  to  confer,  jurisdiction,  in  order  the  better 
to  secure  the  independence  of  this  department  of  government.  3  Cal. 
389. 

With  the  decision  of  that  case,  and  the  reasons  therefor,  we  remain 
satisfied,  and  so  far  as  we  are  informed,  it  has  met  the  entire  approba- 
tion of  the  profession. 

We  here  might  rest.  For  if  the  jurisdiction  of  the  District  Court 
is  exclusively  "  original  in  all  cases  where  the  amount  exceeds  two 
hundred  dollars,''  and  the  District  Court  has  only  original  jurisdiction, 
it  follows  irresistibly  that,  that  Court  alone  can  entertain  jurisdiction, 
when  the  amount  in  controversy  exceeds  two  hundred  dollars;  other- 
wise the  construction  must  be,  that  the  District  Court  would  have 
original  jurisdiction  only  in  cases  exceeding  two  jiundred  dollars,  but 
when  the  amount  did  not  exceed  the  limited  amount,  it  could  exercise 
original  or  appellate  power,  at  the  will  of  the  Legislature. 

These  views  seem  to  us  conclusive  of  the  case.  But  the  importance 
of  the  questions  will  justify  some  additional  views. 

The  sixth  article  of  the  Constitution  seems  to  have  been  drawn  with 
great  care  and  skill,  and,  as  far  as  possible  in  an  organic  law,  endeav- 
ors to  establish  a  complete  judicial  system.  It  not  only  provided  for 
the  establishment  of  the  several  tribunals,  in  which  the  judicial  power 
of  the  new  government  was  vested,  but  also  distributed  among  these 
tribunals,  their  several  powers.  To  the  Supreme  Court  is  given  appel- 
late power  only;  to  the  District  Court,  original  jurisdiction  only;  on 
the  Probate  Court  is  conferred  the  dnties  of  a  Surrogate;  to  the  Court 
of  Sessions,  criminal  jurisdiction;  to  the  County  Court,  appellate 
power  in  cases  arising  in  Justices  Courts,  and  original  jurisdiction  in 
such  special  cases  as  the  Legislature  may  prescribe.  The  distribution 
of  power  among  the  several  Courts,  enumerated  iu  the  Constitution, 
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embraces  all  cases  of  ordinurj  judicial  cognizance,  whether  of  law  or 
equity,  or  crimioal,  or  such  as  pertain  to  the  administration  of  the 
estates  of  deceased  persons,  or  such  as  may  not  be  classed,  as  those 
belonging  to  law  or  equity,  but  are  such  special  cases  as  the  Legisla* 
tnre  may  prescribe.  All  these  cases  are  distributed  among  the  several 
Courts  by  the  Constitution  itself,  and  nothing  is  left  for  the  Legislature 
to  do,  in  granting  or  defining  jurisdiction.  But  there  is  a  limitation 
to  the  jurisdiction  of  the  Supreme  and  District  Courts,'«they  cannot 
take  cognizance  of  any  case,  where  the  sum  inToIred  does  not  exceed 
two  hundred  dollars.  The  cognizance  of  these  cases,  then,  in  which 
the  amount  docs  not  exceed  two  hundred  dollars,  is  the  only  one 
which  is  not  determined  and  fixed  by  the  Constitution  itself.  The  dis- 
position of  these  cases,  and  only  these,  is  left  to  be  prescribed  by  the 
Legislature,  and  may  be  vested,  either  in  the  County  Court,  under  the 
provisions  of  the  ninth  section,  or  in  Justices  Courts,  under  the  provi- 
sion of  the  fourteenth  section. 

It  appears  to  us  that  it  would  derange  our  judicial  system,  which  the 
Constitution  has  ordained,  if  the  Legislature  could  confer  on  one  Court, 
the  functions  and  powers  which  the  Constitution  has  conferred  on 
another. 

It  would  scarcely  be  contended,  we  apprehend,  that  a  law  which 
would  give  jurisdiction  to  Magistrates,  of  the  estates  of  deceased  per^ 
sons,  would  be  constitutional.  Tct  we  see  no  difference  between  the 
case  at  bar,  and  the  case  supposed.  The  language  of  the  eighth  sec- 
tion does  not  more  exclusively  vest  jurisdiction  of  matters  of  Probate, 
in  the  County  Judge,  than  does  the  language  of  the  sixth  section  give 
exclusive  jurisdiction  to  the  District  Courts,  of  all  cases  of  law  and 
equity,  when  the  amount  exceeds  two  hundred  dollars.  In  fact  the 
delegation  of  power  is  nearly  in  the  same  language. 

The  fourteenth  section  of  the  Constitution,  is  principally  relied  on 
to  controvert  the  correctness  of  these  views.  That  section  is  as  fol- 
lows :  "  The  Legislature  shall  determine  the  number  of  Justices  of  the 
Peace,  and  shall  fix  by  law  their  powers,  duties  and  responsibilities  " 

If  the  interpretation  be  given  to  this  section,  which  is  contended  for 
by  the  appellants,  there  is  no  limitation  to  the  power  of  the  Legisla- 
ture over  the  judiciary,  and  that  cautious  distribution  of  power  among 
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the  several  CoarU,  so  carefully  provided  for,  as  before  remarked,  is 
rendered  nugatory  and  idle.  If  the  judicial  power  which  may  be 
exercised  by  Justices  of  the  Peace,  is  such  '*  as  the  Legislature  may 
prescribe,"  without  any  limitation  or  restriction  whatever,  those  Courts 
will  assume  a  more  imposing  importance  than  has  heretofore  been 
attributed  to  them,  and  the  consequence  mif^ht  follow,  that  they  would 
be  clothed  by  statute  with  the  powers  now  exercised  by  the  Supreme, 
District,  and  other  Courts.  It  would  be  something  singular,  too,  if 
those  other,  and  heretofore  deemed  more  important  Courts,  should  ba 
limited  in  their  jurisdiction  and  powers,  which  limit  the  Legislature 
cannot  exceed,  whilst  in  reference  to  these  inferior  Courts,  there  should 
be  found  no  limitation  or  restriction  as  to  the  powers  which  the  Legis- 
lature may  confer  on  them. 

If  the  exposition  contended  for  by  the  appellants  be  true,  such  a 
result  must  follow.  For  the  Supreme  Court  cannot  exercise  original 
jurisdiction ;  the  District  does  not  possess  appellate  powers,  nor  can 
it  have  jurisdiction  of  a  case,  where  the  amount  involved  does  not  ex« 
ceed  two  hundred  dollars;  the  Probate  Court  can  only  administer  the 
law,  connected  with  the  estates  of  deceased  persons;  the  Court  of  Ses- 
sions is  confined  alone  to  criminal  business;  and  the  County  Court  can 
only  revise  cases  that  have  arisen  in  Justice  Courts,  or  take  original 
cognizance  of  such  special  cases  as  may  not  have  been  vested  in  other 
Courts  by  the  Constitution.  These  are  all  limitations  on  these  Courts, 
and  in  all  cases  where  the  Legislature  has  attempted  to  interfere  with 
the  distribution  of  power,  as  fixed  by  the  Constitution,  this  Court  has 
been  prompt  in  requiring  the  judicial  power  in  its  several  branches,  to 
be  exercised  by  its  proper  depositaries . 

But  the  argument  we  are  now  combatting  is,  that  there  is  no  such 
limitation  on  the  Legislature,  with  regard  to  the  powers  which  maybe 
conferred  on  Justices  of  the  Peace.  That  if  the  law  prescribed  it, 
they  would  have  original  or  appellate  jurisdiction,  in  all  cases  of  law 
and  equity,  whether  the  sum  involved  amounts  to  five,  or  five  millions 
of  dollars,  and  also  of  all  special  cases  which  may  be  provided  for 
bj  law. 

To  this  conclusion  comes  the  argument,  founded  upon  this  view  of 

the  fonrteenth  section  of  the  sixth  article  of  the  Constitution.     When 
30 
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an  interpretation  of  the  Constitution  leads  to  sacb  results;  in  order  to 
meet  oar  concurrence,  it  must  be  shown  to  be  the  plain  and  unmistak- 
able meaning  of  that  instrument.  80  far  from  this  being  the  case,  we 
think  the  interpretation  is  opposed  by  the  instrument  itself,  as  hereto- 
fore  expounded  by  the  Court,  and  at  war  with  its  express  provisions. 
All  parts  of  that  instrument  should  be  taken  together;  that  which 
succeeds,  is  qualified  by  that  which  precedes  it.  The  apparently  un- 
limited power  granted  by  the  fourteenth  section  to  the  Legislature,  to 
prescribe  the  '*  powers  ^  of  Justices  of  the  Peace,  must  be  taken  with 
the  qualifications  attached  to  this  grant,  by  the  previous  section;  and 
when  so  construed,  it  is  obvious  and  apparent,  that  it  is  only  those 
cases  which  were  undisposed  of  by  the  previous  grants  of  powers, 
which  are  within  the  control  of  the  Legislature,  and  which  may  be 
vested  either  in  the  Magistrates  or  County  Courts.  Such  are  all  cases 
of  law  and  equity  where  the  amount  does  not  exceed  two  hundred 
dollars. 

Again,  the  Constitution  has  secured  the  independence  of  the  Judges 
of  the  more  important  Courts,  and  placed  them  above  Legislative  or 
Executive  control,  by  fixing  the  term  of  their  office,  and  requiring 
that  their  salaries  shall  not  be  diminished  during  such  term.  The 
wisdom,  the  necessity  of  such  provision,  has  never  been  questioned. 
Concerning  Justices  of  the  Peace,  no  such  provision  is  made.  Their 
terms  of  office  are  to  be  regulated  by  law;  they  have  no  salary;  their 
fees  are  regulated  as  the  Legislature  may  direct;  and  in  every  respect 
they  are  entirely  dependent  upon  the  Legislature. 

Does  not  the  fact  that  such  safeguards  are  thrown  around  the  inde- 
pendence of  the  other  Courts,  clearly  show  that  the  powers  conferred 
ou  such  Courts,  thus  carefully  protected,  should  not  be  exercised  by 
other  tribunals;  for  the  independence,  and  honesty,  and  impartiality  of 
which,  no  security  is  given  or  required,  and  over  which  the  Constitu- 
tion throws  no  protection? 

Upon  a  careful  and  full  consideration  of  the  matter,  we  hold  that 
the  law  vesting  Magistrates  with  jurisdiction  where  the  sum  in  contro- 
versy amounts  to  more  than  two  hundred  dollars,  is  unconstitutional 
and  void. 

Judgment  reversed. 
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THE  PEOPLE  OP  THE  STATE  OP  CALIPORNIA,  Appellants, 
V,  JOSIAH  GORDON  and  WILLIAM  T.  WARREN,  Respond- 
ents. 

The  adrainisteriDg  of  the  oath,  as  provided  by  statute,  to  a  persoa  who  is  chal- 
lenged for  not  being  a  qualified  voter,  is  a  matter  in  the  discretion  of  the 
judges  of  the  election. 

If  the  person  challenged  should  admit  that  ^e  had  not  been  naturalized,  or  that 
his  certificate  of  naturalization  had  been  issued  bj  a  Court  known  to  have  no 
jurisdiction  of  the  suigect  matter:  or  in  case  of  a  citizen  whose  right  to  vote 
was  well  known,  the  judges  could,  very  properly,  decline  administering  the 
oath. 

But  they  have  no  right  to  require  the  production  of  the  certificate  of  naturaliza- 
tion by  the  party  challenge. 

When  the  judges  have  administered  the  oath,  the  right  to  vote  is  concluded,  and 
it  is  error  to  deny  it. 

Writ  of  Error  from  the  Court  of  Sessions  of  El  Dorado  County. 
The  Court  below  gave  judgment  for  the  defendants,  upon  the  facts 
as  they  appear  in  the  opinion  of  the  Court. 

/.  R.  McConnell,  Attorney  General,  and  Tko?fias  H.  Hewes,  for 
the  people,  in  support  of  the  indietnieot,  cited  Comp.  L.,  p.  778,  §  29. 
If  the  statute  is  not  soffieiently  clear,  a  long  and  uninterrupted  prac- 
tice under  it  is  good  eridonce  of  its  construction.  McEeer  v,  Delan- 
cey,  5  Cranch,  22.  i  Scam.,  408,  416.  The  duties  of  the  inspectors 
are  ministerial  not  judicial.     4  Cow.,  32a.    9  Mass  ,162.     9  lb.,  492. 

Newell  if  Williams^  and  Robertson,  Sanderson  4*  Hume,  for  Re- 
spondents. 

2^0  brief  on  file. 

Hetdenfklot,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  and  Brtan,  J.,  concurred. 

The  defendants  were  Judges  of  Election,  and  were  indicted  for  re- 
fusing to  receive  the  vote  of  one  Binswanger,  who  was  challenged  on 
the  ground  of  alienage.  The  defendants  declined  administering  the 
oath  of  qualiication,  upon  the  ground  that  the  certificate  of  naturali- 
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zation  was  the  best  eridencc,  and  that  Bioswanger  should  hare  pro- 
duced it.  This  was  certainly  an  erroneous  conclusion.  The  29th  sec- 
tion of  the  election  law  provider,  that  to  the  person  challenged,  the 
Board  of  Judges,  in  their  discretion,  maj  administer  an  oath,  &c.;  and 
the  30th  section  provides,  "  If  the  person  thus  challenged  shall  take 
the  oath  as  tendered  to  him  by  the  Board  of  Judges,  he  shall  be  ad- 
mitted to  Tote,"  Ac. 

One  of  the  allegations  of  the  Indictment  is  the  refusal  of  the  judges 
to  administer  the  oath.  It  will  be  seen,  howeyer,  from  the  abore  quoted 
section  of  the  law,  that  this  is  a  matter  left  to  their  discretion ;  and  very 
properly  so,  because  in  many  instances  it  might  be  an  act  of  snperero- 
gation.  If  the  challenged  party,  upon  being  questioned,  was  to  admit 
that  he  had  not  been  naturalized,  or  that  his  naturalization  certificate 
had  been  issued  by  some  Court  which  the  Judges  knew,  according  to 
the  rules  of  law,  had  no  jurisdiction  of  that  subject,  or  in  the  case  of  a 
citizen  well  known,  whose  simple  answer  was  a  sufficient  guarantee  of 
his  right  to  vote;  in  all  these  cases,  the  Judges  might  very  properly,  id 
their  discretion,  decline  to  administer  the  oath.  But  they  have  no 
right  to  require  the  production  of  the  certificate  of  naturalization,  be- 
cause the  statute  expressly  provides  a  lower  standard  of  evidence  as 
sufficiently  enabling. 

And  when,  in  the  exercise  of  their  discretion,  the  Judges  have  ooee 
administered  the  oath,  and  it  has  been  taken,  the  right  to  vote  is  con- 
cluded, and  it  is  error  to  deny  it.  The  party  swearing  falsely,  and 
voting  without  right,  is  punishable  under  the  provisions  of  the  criminal 
code,  and  that  alone  is  intended  as  a  remedy. 

While  an  important  part  of  the  object  of  the  election  law  is  to  guard 
the  ballot  box  against  illegal  voters,  it  is  an  equally  important  feature 
to  simplify  and  facilitate  the  process  of  voting;  and  this  could  not  be 
successfully  effected,  if  resort  was  to  be  had  in  every  case  of  challenge 
of  a  voter,  to  a  trial  requiring  the  highest  order  of  evidence,  and  an 
inspection  of  written  and  sealed  certificates,  involving  an  inquiry  into 
their  gennineness,  objections  to  their  form,  and  all  the  various  litigoos 
points  which  are  usual  in  a  trial  at  law. 

The  judgment  is  reversed,  and  cause  remanded. 
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In  the  matter  of  PETER  B.  MANCHESTER,  on  Habeas  Corpus, 

The  Judiciary  have  jurisdiction  by  habeas  corpus  to  investigate  cases  where  a  party 
is  arrested  es  a  fugitive  from  justice,  escaped  from  another  State. 

The  Courts  possess  no  power  to  control  the  Executive  discretion  in  surrendering 
fugitives  from  justice  ;  nor  can  they  compel  a  surrender  in  such  case;  yet  the 
Executive  having  act«d,  that  discretion  may  be  examined  into,  in  every  case 
where  the  liberty  of  the  subject  is  involved. 

It  is  not  nccesary  that  the  affidavit  upon  which  the  requisition  issued  should  set 
forth  the  crime  charged,  with  all  the  legal  exactness  necessary  to  be  observed 
in  an  indictment.  If  it  distinctly  charge  the  commission  of  an  offense,  it  is  all 
that  is  necessary. 

The  Governor  of  the  State  issuing  the  requisition  for  the  fhgitive,  is  the  only  pro- 
per judge  of  the  authenticity  of  the  affidavit;  and  the  Judge,  on  habeas  corpus^ 
can  not  go  behind  his  action  to  inquire  whether  the  affidavit  was  a  forgery. 

It  is  not  necessary  that  the  affidavit  should  state  that  the  prisoner  is  a  '^fugitive 
from  justice" — the  allegation  that  he  committed  the  crime,  and  then  secretly 
fled,  is  sufficient  to  deduce  the  conclusion,  that  he  is  a  fugitive  from  justice. 

'When  the  requisition  certifies  that  the  affidavit  is  "  duly  authenticated  according 
to  the  laws"  of  said  State,  it  is  sufficient. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  return  to  the  writ  shows,  that  the  defendant  is  held  in  custody 
bj  yirtne  of  a  warrant,  issued  by  the  ExecutiTe  of  this  State,  in  com- 
pliance with  a  requisition  made  by  the  Governor  of  Ohio,  under  the 
provisions  of  the  Act  of  Congress  regulating  "  fugitives  from  justice." 

The  requisition  of  the  Governor  of  Ohio  is  based  upon  the  affidavit 
of  one  Frederick  Franks,  taken  before  one  Peter  Bell,  a  Justice  of  the 
Peace  of  Hamilton  county,  Ohio,  and  authenticated  by  the  seal  of  the 
Court  of  Common  Pleas  of  said  State.  Upon  this  affidavit,  the  Dis- 
trict Attorney  of  Hamilton  county  has  endorsed  his  opinion,  that  the 
charge  is  sufficient  for  the  Governor  to  issue  a  requisition  upon — (whe- 
ther by  virtue  of  any  law  of  the  State  of  Ohio,  making  it  the  duty  of 
District  Attorneys  to  investigate  such  cases,  I  know  not,  but  am  in- 
clined to  think  such  must  be  the  fact.) 

The  requisition  is  in  the  usual  form,  and  recites  substantially  the 
facts  charged  in  the  affidavit. 
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It  may  be  as  well  to  state,  in  limine,  that  I  do  not  consider,  under 
the  distribution  of  powers  by  the  Constitution  of  this  State,  the  Judi- 
ciary are  denied  jurisdiction  in  this  class  of  cases.  The  very  object  of 
the  habeas  corpus,  was  to  reach  just  such  cases;  and  while  the  Courts 
of  the  State  possess  no  power  to  control  the  Executire  discretion,  and 
compel  a  surrender,  yet,  having  once  acted,  that  discretion  may  be  ex* 
amined  into,  in  every  case  where  the  liberty  of  the  subject  is  involved. 

The  extradition  of  the  subject  is  a  dangerous  power,  which  cannot  be 
too  carefully  watched,  and  ought  not  to  be  trusted  alone  to  the  Execu- 
Uve,  while,  at  the  same  time,  the  obligations  of  the  States  to  carry  out, 
in  good  faith,  the  provisions  of  the  Constitution  and  laws  of  the  United 
States,  is  paramount,  and  shouM  be  observed,  not  only  as  a  solemn 
compact,  but  should  be  administered  with  that  Executive  and  Judicial 
comity  among  kindred  States. 

The  first  ground  relied  on  by  the  accused  is,  that  the  affidavit  on 
which  the  requisition  issued  is  insufficient 

I  have  carefully  examined  it,  and  am  satisfied,  that  it  contains  the 
charge  of  two  crimes;  first,  the  forgery  of  two  promissory  notes,  and 
second,  the  uttering  of  two  forged  notes,  knowing  the  same  to  be 
forged,  with  the  intent  to  defraud,  Ac.,  the  affiant. 

It  is  true,  that  it  does  not  set  forth  the  crime  with  all  the  legal  ex- 
actness necessary  to  be  observed  in  an  indictment;  but  it  does  charge 
the  commission  of  two  distinct  offences,  and  thb,  I  apprehend,  is  all 
that  is  necessary. 

But  it  was  contended  before  me,  that  the  whole  paper  was  a  forgery, 
because  the  name  of  Franks  seems  to  have  been  written  by  the  same 
person  who  wrote  the  body  of  the  instrument,  and  it  is  interlined  in 
various  parts  in  the  same  handwriting,  but  with  different  ink.  Some 
testimony  was  adduced  to  prove  this  fact,  which  did  not  satisfy  my 
mind,  and  which  ought  not  to  have  been  admitted,  because  the  Qover- 
Bor  of  Ohio  is  the  only  proper  judg^  oi  the  authenticity  of  the  paper, 
and  we  cannot  go  behind  his  action,  to  inquire  whether  the  affidavit 
was  a  forgery. 

It  is  said,  that  the  affidavit  does  not  charge  in  sufficieittly  distinct 
words,  that  the  prisoner  is  a  "  fugitive  from  justice.''    I  think  that  the 
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WIIliMn  W.  ChlpmMi  Aod  Oll«on  AnghtnbMgfa,  R«iq>(nid»nU,  v.  Joseph  Imorle,  AppeHant. 

ftlliigatioo,  that  he  committed  the  crime  and  then  secretly  fled,  is  saffi- 
cient  from  which  to  dedace  the  coDclnsion. 

The  last  objection  is,  that  the  affidaTit  is  not  certified  to  be  authen- 
tic, or  the  original.  The  requisition  certifies  that  the  affidavit  is  *'  dnijr 
authenticated  according  to  the  laws"  of  said  State,  by  which  I  under- 
stand the  Ooyemor  of  Ohio  to  certify,  that  the  paper  has  receired  the 
forms  which  prove  its  genuineness. 

From  a  careful  examination  of  the  whole  matter,  I  am  folly  satis- 
fied, that  the  action  of  the  Ezecutive  of  this  State  is  correct. 

It  is,  therefore,  ordered,  that  the  writ  be  dismissed,  and  the  prisoner 
be  remanded  to  the  proper  custody,  to  be  dealt  with  according  to  law. 


WILLIAM  W.  CHIPMAN  and  GIDEON  AUGHINBAUGH, 
Respondents,  v,  JOSEPH  EMERIC,  Appellant. 

Wheo  treble  damages  are  given  by  a  statute,  the  demand  for  such  damages  munt 
tie  exprf Bslj  inserted  in  the  declaratioo.  which  mu8t  either  recite  the  statute, 
or  coadude  to  the  damage  of  the  plaiatiff  against  the  form  of  the  statute. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
County  of  Contra  Costa. 

The  opinion  of  the  Court  contains  the  facts. 

E.  W,  F.  Sloan  and  A.  M.  Cranes  for  Appellant,  contended  that 
the  action  of  the  Court  below  was  erroneous,  and  cited  3  Bac,  Ab.,  81. 
G.  Rees  v.  Emeric,  6  S.  and  R.,  288.  Newcomb  v.  Butterfield,  8  Johns., 
342.  Livingston  t;.  Platner,  I  Cow.,  175.  Benton  v.  Dale,  1  lb.  ,160. 
King  9.  Havens,  25  Wend.,  419.  Germain  v.  Booth,  I  Denlo,  639. 
3  Wend.,  247. 

Jo,  G.  Baldwin  and  E.  S.  Chipman,  for  Respondent. 

No  brief  on  file. 

Hbtdbnfeldt,  J.,  delivered  the  opinion  of  the  Court.  Mumur,  C. 
J ,  and  Bryan,  J.,  concurred. 
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Jaedm  v.  Hongbton,  iipp«UAnt,  v.  CbarlM  M.  BUk«,  Respondent. 

This  was  an  action  of  waste  at  common  law.  The  jarj  found  for 
the  plaintiff  and  the  Court  trebled  the  damages  under  the  statute. 

The  rule  is  laid  down  in  Bacon's  Abridgment  that  *'when  treble 
damages  are  given  by  a  statute,  the  demand  for  such  damages  must  be 
expressly  inserted  in  the  declaration,  which  must  either  recite  the  statute 
or  conclude  to  the  damage  of  the  plaintiff  against  the  form  of  a  statute.'' 
See  also,  Rees  v.  Emeric,  6  S.  and  R.,  288.  Newcomb  v.  Butterfield, 
8  Johns.,  842.  Livingston  v,  Platner,  1  Cow.,  175.  Benton  v.  Dalea, 
lb.,  160. 

Upon  the  weight  of  these  authorities  the  judgment  is  reversed,  and 
judgment  ordered  to  be  here  entered  in  favor  of  the  plaintiffs  for  the 
single  damages  found  by  the  verdict. 


JAMES  F.  HOUGHTOJ?,  Appellant,  r.  CHARLES  M.  BLAKE, 

Respondent. 

To  entitle  a  material  man  to  enforce  a  lien  upon  a  building  for  materials  fkirni»b- 
nished,  it  must  be  allej^ed  and  proved  that  not  only  the  materials  have  be(*a 

.  used  in  the  construction  of  the  building,  but  they  must  have  been,  by  the 
express  terms  of  the  contract,  furnished  lor  the  particular  building  on  which 
the  lien  is  claimed. 

Appeal  from  the  County  Court  of  Solano  County. 

W.  S.  Wells,  for  Appellant. 

John  Currty,  for  Respondent. 

No  briefs  on  file. 

Heydknfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murrat,  C.  J., 
concurred. 

We  held  in  Bottoraly  r.  Grace  Church,  2  Cal,  90.  that  to  enable  a 
material  man  to  enforce  a  lien  upon  a  building  for  materials  furnished, 
it  must  be  alleged   and  proved  not  only  that  the  materials  have 
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been  nsed  io  the  coostraction  of  the  bnilding,  bat  they  mast  hare  beeni 
by  the  express  terms  of  the  contract,  famished  for  the  particular  build* 
ing  on  which  the  lien  is  claimed. 

Testing  this  case  by  the  doctrine  of  that  decision,  the  facts  set  out 
in  the  complaint  are  wholly  insufficient  to  entitle  the  plaintiff  to  the 
relief  which  he  seeks. 

The  judgment  is  affirmed. 


JOHN    C.   HAYS  and   Others,  Appellants,   v.  JOHN  HOGAN, 

Respondent. 

The  Act  of  May  4, 1852,  "  to  Incorporate  the  town  of  Oakland,"  confers  no  power 
of  taxation  directly,  bat  leaves  it  to  be  derived  fVom  the  {general  Act  of  March 
27,  1850,  under  which  the  Trustees  of  towns  have  power  to  levy  and  collect  a 
tax  annually  not  exceeding  fifty  cents  on  every  one  hundred  dollars  of  the 
assessed  value  of  the  property,  and  providing  further,  that  anpaid  taxes  should 
be  recovered  by  a  suit  in  the  name  of  the  corporation,  ffeid,  that  an  assessment 
of  two  and  three-fourths  per  cent,  was  wholly  unauthorised  by  law  and  void. 

The  Collector  of  taxes  in  Oakland  had  no  right  to  summarily  sell  the  property, 
on  which  the  taxes  were  unpaid,  at  public  sale,  as  the  taxes  could  only  be  re- 
covered by  suit 

The  plaintiff  having  protested  against  the  sale,  purchased  the  property,  in  order 
to  protect  it  from  a  clouded  title,  made  the  payments  under  protest,  and  in  a 
few  days  after  commenced  suit  for  the  recovery  of  the  money,  /Wrf,  that  this 
was  sufficient  notice  to  the  officer  to  hold  the  fund,  and  fixes  his  liability. 

If  the  plaintiff  was  not  the  owner  of  the  property,  the  sale  being  unauthorized  and 
void,  as  purchaser  he  could  take  nothing,  and  therefore  might  recover  the 
money  sued  for  under  the  count  for  money  had  and  received. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Alameda  County. 

The  opinion  of  the  Court  contains  the  facts. 

Campbell,  Taylor  Sf  Beckh,  for  Appellants. 

No  briefs  on  file. 
31 
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John  G.  Haja  and  otheri,  AppslUnts,  *.  John  Rogan.  B^Rpondent. 

E,  R,  Carpentier,  for  Respondent,  cited  3  Kent's  Com.,  293. 
Kyd  on  Corp.,  401.  Williams  v.  Lanenborgh,  21  Pick.,  75.  Fond  u, 
Nep;us,  3  Mass.,  230.  Saxton  v.  Nims,  14  lb.,  315.  Loring  v. 
Bridge,  9  lb.,  124.  Easton  v.  Callendar,  11  Wend.,  91.  Henderson 
V.  Brown,  1  Caines,  92.  Glass  Co.  v.  The  City  of  Boston,  4  Met.,  181. 
Preston  r.  The  City  of  Boston,  12  Pick.,  7. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murrat, 
C.  J.,  concurred. 

By  the  Act  of  May  4, 1852.  "to  incorporate  the  town  of  Oakland,*^ 
it  was  declared  to  be  incorporated,  under  the  provisions  of  ''An  Act  to 
provide  for  the  incorporation  of  towns,'*  passed  March  27,  1850. 

The  Act  of  May  4,  1852,  confers  no  power  of  taxation  directly,  but 
leaves  that  power  to  be  derived  from  the  provisions  of  the  general  Act 
of  March  27,  1850.  This  latter  Act  gives  power  to  the  Trustees  of 
towns  '*to  levy  and  collect  annually,  a  tax  on  all  property  in  the  town, 
not  exceeding  fifty  cents  on  every  hundred  dollars  of  the  assessment 
valuation  thereof." 

The  12th  section  of  the  same  Act  also  provides  that  'If  any  person 
fail  to  pay  any  tax  levied  upon  his  real  or  personal  property,  the  town 
collector  may  recover  the  same  by  suit,  in  the  name  of  the  corporation, 
before  any  Court  of  competent  jurisdiction,"  &c. 

In  this  case  it  seems  that  the  Trustees  of  the  town  of  Oakland,  in 
disregard  of  the  limitation  upon  their  powers  of  taxation,  passed  an 
ordinance  laying  a  tax  of  two  and  three-fourths  per  cent,  upon  the 
assessed  value  of  the  property  of  the  inhabitants. 

It  also  appears  upon  the  non-payment  of  taxes  by  the  plaintiff,  the 
town  Collector  proceeded  summarily  to  sell  the  property  at  public  sale, 
whereas  the  section  of  the  Act  last  cited  requires  the  delinquent  taxes 
to  be  recovered  by  suit. 

The  principle  is  familiar,  that  corporations  have  no  power  except 
such  as  are  specifically  granted,  and  must  be  held  strictly  within  the 
limits  of  their  granted  powers. 

It  is  unnecessary  to  say  more  than  to  state  the  facts  and  the  rule,  in 
order  to  show  that  the  assessment  complained  of  was  wholly  unauthor- 
ized, and  therefore  void,  and  even  had  it  been  legitimate,  the  proceedings 
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John  C.  Hayi  and  others,  AppeUants,  v.  John  Bogan,  Respondent. 

of  the  officer  io  sammaril  j  selUog  the  property  for  the  taxes  were  totally 
UDwarraDted  by  law. 

The  right  of  the  plaintiff  to  recover,  under  the  circumstances  is  un- 
doubted. He  protested  against  the  sale,  purchased  in  order  to  protect 
his  property  from  a  clouded  title,  and  made  the  payments  under  protest, 
and  in  a  few  days  afterwards  commenced  his  suit  for  the  recovery  of 
the  money.  This  was  sufficient  notice  to  the  officer,  to  hold  the  fund 
for  his  own  protection,  and  fixes  his  liability. 

Even  supposing  that  the  plaintiffs  were  not  the  owners  of  the  pro- 
perty, then  it  wonld  follow,  that  as  the  sale  was  wholly  unauthorized 
and  void,  as  purchasers  they  could  take  nothing,  and  therefore  may 
recover  the  money  sued  for,  under  the  count  for  money  had  and  re- 
ceived. 

Judgment  reversed  and  cause  remanded. 


A  rehearing  was  granted  the  Respondent,  when  after  a  re-argument 
of  the  case,  Hkydenfeldt,  J.,  at  the  October  Term,  delivered  the  fol- 
lowing opinion,  in  which  Murray,  C.  J.,  concurred  : 

After  a  re-argument  and  a  full  consideration  we  are  obliged  to  adhere 
to  the  judgment  heretofore  rendered  in  this  case.  The  authority  given 
to  incorporated  towns  in  the  Common  School  Act,  ''  to  provide  by 
ordinance  for  the  collection,  custody  and  disbursement  of  the  moneys 
thus  raised  by  the  city  tax  for  school  purposes,"  must  be  subject  to  the 
general  law  of  incorporation  referred  to  in  our  first  opinion,  which 
requires  the  taxes  to  be  sued  for  in  any  Court  of  competent  jurisdiction. 

Judgment  reversed  and  cause  remanded. 
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Iiirael  X.  Wolfaod  Ooo.  H.  Davis,  BespondenU,  v.  Sunaal  neiacfaftcker,  Appellant 


ISRAEL  E.  WOLF  aod  GEORGE  H.  DAVIS,  Respondents,  v. 
SAMUEL  FLEISCHACKER,  Appellant. 

The  statute  does  not  contemplate  that  homesteads  should  be  carved  out  of  land 
held  in  joint  tenancy,  or  bj  tenancy  iu  common,  because  it  has  provided  no 
mode  for  their  separation  and  ascertainment. 

Appeal  from  the  District  Court  of  the  Fonrth  Judicial  District, 
County  of  San  Francisco. 
The  facts  appear  in  the  opinion  of  the  Court. 

McConwll  ij-  Stewart  and  C.  M,  Brosnan,  for  Appellants. 

Cardozo  4*  Lahatt,  for  Respondents. 

No  briefs  on  file. 

Hetdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  and  Bryan,  J.,  concurred. 

This  was  a  motion  for  a  writ  of  assistance  to  put  in  possession  of  the 
land  a  purchaser  under  a  decree  of  foreclosure  of  a  mortgage,  given  to 
secure  the  payment  of  the  purchase  money. 

It  is  resisted  on  the  ground  that  the  land  is  a  homestead,  and  the 
wife  did  not  join  in  the  mortgage. 

The  mortgage  is  upon  the  whole  land  to  secure  the  purchase  money 
for  two-thirds  of  it  undivided,  the  mortgagor  being  at  the  time  the 
owner  of  one  undivided  one-third. 

The  Homestead  Act  requires  the  homestead  to  consist  of  a  quantity 
of  land,  with  the  dwelling  house,  &c.,  not  exceeding  in  value  five  thou- 
sand dollars,  to  be  selected  by  the  owner  thereof,  &c. 

In  this  case  the  defendant  was  the  owner  of  an  undivided  one-third. 
He  held  as  j(Mnt  tenant,  having  jointly  purchased  with  two  others.  It 
required  the  title  of  the  three  to  constitute  an  ownership  of  the  land, 
and  there  was  no  part  of  it  which  he  had  the  power  to  set  apart  as  his 
own  so  as  to  constitute  a  homestead.  The  right  of  each  of  the  other 
joint  tenants  was  as  great  to  the  whole  as  his  own  right. 
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Joseph  MaUikeOf  Respondent,  u  Asa  Bull  it  Co.,  Appellants. 

The  statute  did  not  contemplate  that  homesteads  should  be  carved 
oat  of  land  held  in  joint  tenancy,  or  tenancy  in  common,  because  it  has 
not  provided  any  mode  for  their  separation  and  ascertainment.  All  of 
the  questions  of  excess  of  value,  appraisement  and  division  between 
debtor  and  creditors,  would  arise  only  to  give  complexity  to  a  state  of 
facts,  for  which  no  provision  of  the  statute  seems  to  be  adequate,  and 
would  necessarily  force  into  litigation,  or  at  least  into  care  and  trouble 
the  innocent  co-tenants,  who  would  thus  be  subjected  to  annoyance 
without  any  fault  of  their  own.  If  the  policy  of  the  law  was  to  extend 
to  such  cases  it  would  be  more  clear  and  explicit  in  its  declarations,  so 
that  joint  owners  of  land  would  at  least  be  made  aware  of  an  additional 
contingency  attached  to  the  form  of  their  title. 

Judgment  affirmed. 


JOSEPH  MULLIKEN,  Respondent,  v.  ASA  HULL  &  CO.,  Ap. 

pel  Ian  ts. 

Under  our  system  of  pleading,  it  is  only  necessary  that  the  cause  of  indebtedness 
should  be  stated  in  such  a  manner  as  to  apprise  the  defendant  of  the  object  of 
the  suit 

Tlie  plaintiff  alleged  that "  Hull  &  Co."  were  indebted  to  him,  but  failed  to  prove 
that  there  were  others  in  company  with  Hull  in  the  transaction.  Bfld^  that  the 
words  "  and  Company"  might  be  treated  as  surplusage,  and  the  action  proceed 
as  against  Hull  aloue. 

If  a  judgment  entered  be  irregular,  as  embracing  more  parties  than  the  testimony 
justifies,  the  proper  practice  is  to  move  to  correct  the  judgment  in  the  Court 
below. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
Coanty  of  San  Francisco. 

The  facts  appear  in  the  opinion  of  the  Coart. 

Samuel  H,  Brodie,  for  Appellants,  cited  Murray  v.  Bogart,  14 
Johns.,  818.    6  Halst.,  295.     2  Penn.,  870.    3  Mo.,  20T.    8  T.  R., 
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JoMph  Malliktn,  RespoDiUiit)  *.  Am  Hall  k,  Co.,  Appellaott. 

508.    8  Yerg.,  101.     15  Maioe,  80.    2  SauacL,  PI.  and  Ev,  9^2, 
Crandall  v.  Beach,  7  How.  Pr.  R.,  271. 

Jesse  McHenry,  for  Respondeut. 
No  brief  on  file. 

Brtak,  J.,  deliyered  the  opinion  of  the  Conrt  Murray,  C.  J.,  and 
Hetdenpeldt,  J.,  concurred. 

In  this  caase,  the  plaintiff,  in  the  Conrt  below,  alleged  in  his  com- 
plaint, that  Asa  Hull  &  Co.,  were  indebted  to  him  in  the  snm  of  three 
hundred  and  ninety-eight  dollars,  on  account  of  the  lightering  of  brick, 
sand,  and  lumber,  from  Mission  Creek,  county  of  San  Francisco,  to 
Main-street  Wharf,  in  San  Francisco.  He  also  alleges,  that  the  de- 
fendants, other  than  Hnll,  are  unknown  to  him,  and  begs  to  be  per- 
mitted to  insert  their  names  when  ascertained.  Upon  the  trial,  the 
plaintiff  is  not  able  to  prove  that  others  were  connected  with  Hull  in 
the  agreement  for  lightering,  and  having  failed  in  this,  he  goes  on  to 
establish  an  agreement  between  himself  and  Hull,  as  to  lightering 
brick,  &c.  This  was  objected  to  by  defendants'  counsel,  and  an  excep- 
tion taken  to  the  ruling  of  the  Court. 

The  action  having  been  commenced  prior  to  the  first  day  of  July, 
1854,  is  not  affected  by  the  amendments  to  the  Practice  Act,  passed 
during  the  sessions  of  the  Legislature  for  the  years  1853  and  1854. 
Under  our  system  of  pleading,  it  is  only  necessary  that  the  cause  of 
indebtedness  should  be  stated  in  such  a  manner  as  to  apprise  a  defend 
ant  of  the  object  of  the  suit. 

The  plaintiff  may  well  have  thought,  that  there  were  others  in  com- 
pany with  Hull  in  the  transaction,  and  yet  fail  to  prove  it  upon  the 
trial.  Hull,  it  seems,  he  knew;  and  then  seeks  to  show  that  Hull 
agreed  to  pay  him  for  his  la1)or.  The  words  in  the  complaint,  "  and 
Company,"  might  well  be  treated  as  surplusage,  and  the  action  pro- 
ceed as  against  Hnll  alone. 

Were  there  others  in  company  with  Hull,  it  was  competent  to  pro- 
ceed against  him  alone  for  the  debt,  in  the  absence  of  a  demurrer  for  a 
defect  of  parties.  No  injury  could  occur  from  this  course,  as  Hull,  if 
he  has  copartners  in  the  transaction,  can  force  them  to  contribute  their 
portion.    The  variance,  if  any,  between  the  pleadings  and  proof  is  too 
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Jor«pb  MuUiken,  RMpondent, «.  Am  Hall  ic  Co.,  Appellanta. 

flight  to  allow  US  to  disturb  the  jadgment.  We  cannot  perceive  that 
the  Court  below  has  abused  its  discretiou  in  refusing  to  grant  a  new 
trial  If  the  judgment  entered  be  irregular,  as  embracing  more  parties 
than  the  testimony  justified,  the  proper  practice  would  have  been,  to 
have  moved  to  correct  the  judgment  in  the  Court  below. 

Heydenfeldt,  J.  I  think  the  judgment  ought  to  be  affirmed.  The 
allegata  and  probata  do  correspond  fully.  A  joint  contract  is  de- 
clared upon,  and  is  sufficiently  proved ;  because  the  phrase  ''Hull& 
Co.''  imports  more  than  one  person.  It  is  true,  that  the  plaintiff 
failed  to  discover  the  other  parties  against  whom  he  had  declared  by 
fictitious  names.  This  might  have  been  cured  by  Hull,  if  he  wished  to 
protect  himself;  but  failing  to  do  so,  unless  a  judgment  was  allowed 
against  him,  it  would  defeat  the  objects  of  the  statute,  which  allows 
unknown  parties  to  be  sued  by  fictitious  names,  and  this  is  one  of  the 
Tery  cases  for  which  the  statute  was  made. 

Judgment  is  affirmed. 
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GUADALUPE  SANCHEZ,  Appellant,  v.  WILLIAM  ROACH, 
and  Others,  RespoDdents. 

Where  an  appeal  wa.< taken  and  perfected  after  tbe  death  of  the  appellant :  ffdd, 
that  there  was  no  authority  for  prosecuting  the  cause  in  the  name  of  the 
deceased  ;  but  that  all  proceedings  should  have  been  stayed  until  the  executor 
or  administrator  could,  by  suggestion,  have  been  made  a  party. 

Appeal  from  the  District  Court  of  tbe  Third  Judicial  District,  Mon- 
terey County. 

Howard  and  Perley  for  Appellants. 

D,  5.  Chregory  for  Respondent. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Hbydenfkldt,  J., 
concurred. 

The  appeal  in  this  case,  was  taken  and  perfected  in  the  Court  below, 
after  the  decease  of  the  appellant. 

The  affidavit  of  the  respondents'  counsel,  which  is  not  contravened, 
shows  that  the  appellant  died  on  the  same  day  that  the  judgment  was 
rendered.  There  was  then  no  authority  for  prosecuting  the  cause  in 
the  name  of  the  deceased;  but  all  proceedings  ought  to  have  been 
stayed  until,  by  suggestion,  his  executor  or  administrator  was  made  » 
party. 

Let  the  appeal  be  dismissed. 
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SAMUEL  NORMS,  Respondent,  v.  PETERSON  RUSSELL,  Ap- 
pellant. 

A  complaint  in  ejectment  need  not  aver  title  in  the  plaintiff,  Init  an  averment  of 
bis  prior  poeaewion,  and  an  ouster,  is  safficient. 

Prior  pomession  is  evidence  of  title,  and  tbia  can  not,  by  any  system  of  reasoning, 
be  made  to  yield  to  mere  color  of  title. 

To  sustain  a  title  bv  virtue  of  a  Tax  Collector's  deed,  it  has,  by  tb*"  best  authori- 
ties, been  held,  that  every  pre  requisite  to  the  exercise  ol'  the  power  of  dale  by 
the  oflScer  must  be  shown  to  have  been  accomplished. 

Our  statute  makes  Tax  Collectors'  dee^  prima  facte  evidence  of  title. 

One  of  the  pre-reqnisites  to  the  validity  of  a  tax  sale  is  the  authority  uader  which 
the  taxes  are  assessed. 

The  defendant  attempted  to  show  an  Ordinance  of  the  City  of  Sacramento,  but 
offered  onlv  a  newspaper  copy  of  it.  In  support  of  this,  aH  secondary  evidence, 
the  counsel  for  the  d«*tendant  swore  to  a  search  for  the  original,  which  he  him- 
self had  made  in  a  book  of  Ordinances  handed  him  by  the  keeper  of  the  City 
Archives.  Beld,  that  the  evidence  was  properly  excluded,  because  this  was  au 
insofllcient  predicate. 

The  search  should  have  been  made  and  testified  to  bv  the  keeper  of  the  records, 
or  be  should  have  been  subposaaed  to  bring  into  dourt  with  him  the  original 
Ordinance,  and  then,  upon  bis  hiilure  to  find  it,  after  diligent  search,  the  copy, 
if  established  to  be  correct,  would  have  been  admissible. 

Secondary  evidence  mnst  always  be  received  with  caution,  and  then  not  until  every 
means  is  shown  to  be  exhausted  in  the  effort  to  procure  that  which  is  superior. 

Appeal  from  the  District  Coart  of  the  Sixth  Jadicial  District,  Sacra- 
mento Goanty. 

The  facts  material  to  the  different  points  decided,  appear  in  the 
opinion  of  the  Coart. 

Crocker,  McKune,  4*  Robinson,  for  Appellant,  cited — 

2  Stew.,  115.    Adams  on  Eject.,  82,  and  note.     2  S.  and  R.,  53. 

10  Johns.,  35f .    2  lb.,  22.     16  lb.,  824.     1  Cow.,  618.    5  Litt.,  317. 

4  Dana,  464.     1  Watts  and  Sergt.,  501.    9  Watts,  844.    6  Barr, 

211,  222.    5  S.  and  R.,  254.    8  Mass.,  111.     1  Mnrphy,  311.    8 

Mod.,  216.    4Ddy.,555.    2  Litt.,  62.    5  Watts,  287.    2  0Um.,437. 

2D  Johns.,  49.     1  Blackf.,  210.    2  lb,  298.     5  lb.,  590. 
32 
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Robinson  ^  Deatty,  for  Respondent,  cited — 

6  Wheat.,  77.  7  Cow.,  88.  1  Johns.,  441.  4  Hill.  76,  145.  7 
Wend.,  148.  15  Ibid.,  348.  19  Ibid.,  659.  4  Dev.,  15.  1  Kent'a 
Com.,  612. 

Heydenfkldt,  J.,  delivered  the  opinion  of  the  Court.  Murrat,  C.  J., 
concurred. 

The  first  objection  is  to  the  form  of  the  declaration,  because  it  does 
not  aver  title,  but  avers  simply  a  prior  possession  and  an  ouster.  This 
is  all  that  is  required  in  a  technical  action  of  ejectment,  and  certainly 
we  cannot  be  more  strict  under  our  system,  which  is  intended  to  allow 
much  indulgence  in  the  forms  of  pleading.  In  the  action  of  ejectment, 
it  was  necessary  to  declare  upon  a  fictitious  demise.  If,  as  it  is  said, 
the  fiction  in  this  State  is  abolished,  (which  we  have  never  decided, 
and  are  not  now  called  on  to  decide,)  then  it  follows  that  the  remedy 
remains  without  the  fiction;  in  which  case,  the  plaintiff  must  declare 
upon  his  possession,  without  the  necessity  of  showing  a  demise. 

Second,  It  is  objected  that  the  defendant  had  color  of  title,  although  * 
his  possession  was  subsequent  to  the  plaintiff's,  and  therefore  it  is  urged 
his  possession  ought  to  prevail.  But  it  must  be  held  in  view,  that 
prior  possession  is  evidence  of  title,  and  this  can  not,  by  any  system  of 
reasoning,  be  made  to  yield  to  mere  color  of  title;  or,  in  other  words, 
to  that  which  is  not  title. 

Third,  To  sustain  a  title  by  virtue  of  a  Tax  Collector's  deed,  it  has, 
by  the  best  authorities,  been  held,  that  every  pre-requisite  to  the  exer- 
cise of  the  power  of  sale  by  the  oflBcer  must  be  shown  to  have  been 
accomplished.  Our  recent  statute  makes  Tax  Collectors'  deeds  prima 
Jacie  evidence  of  title;  but  the  claim  in  the  present  case  accrued  before 
the  new  statute,  and  therefore  does  not  come  within  its  provision,  and  it 
must  be  decided  by  the  rule  which  existed  previously.  One  of  the 
prerequisites  to  the  validity  of  a  tax  sale  is  the  authority  under  which 
the  taxes  are  a.ss€S  ed.  The  defendant  attempted  to  show  an  Ordi- 
nance of  the  city  of  Sacramento,  but  offered  only  a  newspaper  copy  of 
it.  In  support  of  this  as  secondary  evidence,  the  counsel  for  the  de- 
fendant swore  to  a  search  for  the  original,  which  he  himself  had  made 
iu  a  book  of  Ordinanccb  banded  bim^by  the  keeper  of  the  city  archives. 
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The  evidence  was  properly  excluded,  because  this  was  an  insufficient 
predicate.  The  search  should  have  been  made,  and  testified  to,  by  the 
keeper  of  the  records,  or  he  should  have  been  subpoenaed  to  bring  into 
Court  with  him  the  original  Ordinance,  and  then,  upon  his  failure  to 
find  it  after  diligent  search,  the  copy,  if  established  to  be  correct, 
would  have  been  admissible. 

Under  the  sale  for  State  and  County  taxes,  there  is  a  similar  defi- 
ciency of  evidence  in  the  want  of  notice  of  the  sale.  As  in  the  point 
previously  discussed,  I  think  secondary  evidence  would  have  been  ad- 
missible if  a  proper  predicate  had  been  laid;  but  such  is  not  the  case. 
The  witness,  who  was  the  officer  who  sold  the  property,  simply  says  he 
preserved  no  copy  of  the  notice,  and  knew  of  none;  but  there  is  a  total 
want  of  any  diligence  shown  in  searching  for  a  copy,  or  in  making  in- 
quiries for,  or  endeavoring  to  procure  one.  The  notice  it  seems  was  a 
printed  one.  The  printing  office,  as  well  as  the  various  fiscal  offices 
connected  with  the  county  administration,  ought  properly  to  have  been 
searched,  and  might  possibly  have  afforded  the  evidence  which  was 
lost.  Secondary  evidence  must  always  be  received  with  caution,  and 
then  not  until  every  means  is  shown  to  be  exhausted  in  the  effort  to 
procure  that  which  is  superior. 

Judgment  affirmed. 
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gf  0  RACHEL  BEARD,  Respondent,  v.  WILLIAM  J.  tKOX,  E4«- 
CQtor  of  William  M*  Beard,  Appellant. 

Tbe  Act  of  April  nth,  1850,  giving  fo  the  hasband  the  entire  control  of  tbe 
common  prupertj.  doef<  net  invest  bim  with  power  to  diepoee  of  the  same  by 
d'ivise,  whereby  the  rights  of  the  wife  ma/  be  defeated. 

Our  etalute  bat^  done  away  with  the  common  law  right  of  dower,  and  substituted 
in  plaee  a  half  interest  in  the  common  property. 

Tbe  husband  and  wife,  during  coverture,  are  jointly  seized  of  the  property,  with 
one-half  interest  remaining  over  to  the  wife,  siiljgect  only  to  the  husband's  dis- 
posal during  their  joint  lives* 

The  interest  in  the  wife,  is  a  present,  dieflrite,  and  certain  interest,  which  be 
comes  absolute  at  the  death  of  the  husband. 

The  statute  gives  no  greater  rights  or  privileges  to  wites  residing  iff  the  State, 
than  those  who- do  not  reside  here. 

The  taking  of  a  legacy  by  the  wife  under  the  will  of  the  busband,  will  not  pfe- 
vent  her  from  contesting  the  validity  of  the  wi>l,  so  faf  as  it  dispgses  of  the 
half  interest  in  the  common  property  to  others. 

She  is  entitled  to  her  own  sltirre  of  the  connvon  property,  and  entitled  to  tlw 
legacy  out  of  the  share  of  the  husband. 

Appeal  from  tbe  District  Coart  of  the  Tenth  Jadieial  District,  Ke« 
Tada  County. 

Tlie  complaint  sets  forth,  in  sobstance,  the  followkig  faets<  That  tbe 
plaintiff,  Bacbel  Beard,  intermarried  with  the  defendant's  testator, 
Wm.  M.  Beard,  in  tbe  State  of  Illinois,  in  tbe  year  I84(^, — that  there 
was  no  marital  contract  by  which  any  sepsn'ate  protision  was  secured 
to  the  plaintiff, — that  they  lived  together  as  hssband  and  wife  until 
some  time  in  1849,  when  William  M.  Beard  emigrated  to  this  State, 
where  he  resided  nntil  the  time  of  bis  death,  and  that  the  plaintif  has 
never  personally  resided  in  this  State; — that  William  M.  Beard  died 
in  the  town  of  Nerada  in  December,  1853,  leatiug  property  ta  the 
▼alne  of  $12,000,  consisting  of  real  estate,  ditch  property  and  mining 
interests  in  the  county  of  Nevada,  which  property  the  deceased  had 
acquired  since  April  IT,  1850, — that  Beard  left  a  will,  by  which  he 
devised  to  his  wife,  the  plaintiff,  the  sum  of  $500  in  money,  and  the 
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Rachel  Beard,  Raspondrat, «.  WimuB  J.  Kaoz,  Kxeevtor  ot  Williau  M.  Beard,  Appellant. 

residue  of  his  estate  (except  some  trifling  legacies)  to  Harriet  A. 
Beard,  the  infant  daughter  of  himself  and  Rachel  Beard,  the  plaintiff. 
The  plaintiff  admits  the  receipt  of  this  legacy  of  fire  hundred  dollars. 

The  complainant,  nnder  the  facts  as  above  stated,  claimed  judgment 
tor  one-half  of  the  common  property  then  in  the  hands  of  the  defendant, 
as  executor  of  the  last  will  and  testament  of  William  M.  Beard,  inde- 
pendent of  the  legacy  of  $500. 

The  defendant  demurred  to  the  complaint,  and  the  Court  overruled 
the  demurr^,  and  ft*om  the  final  judgment  entered  thereupon,  defendant 
appealed. 

Searles^  Dunn^  and  Smith,  for  Appellant. 

1.  The  proper  parties  have  not  been  joined  in  the  suit;  this  is  mani* 
fest  from  the  pleadings.  2 Story's  Eq.  Jur.,  §  77.  Marshall  v.  Beverly, 
5  Wheat  ,313.  West  v.  Randall,  2  Mason,  190.  The  decree  should 
be  reversed  upon  the  appeal,  and  if  not  reversed  will  bind  none  but  the 
parties  to  the  suit  and  those  claiming  under  them.  Cook's  Eq.  PL 
Mitfd.  PI.,  180.  Darwent  v  Walton,  2  Atk.,  510.  Cockbnrn  v. 
Thompson,  16  Yesey,  325.  Hitchcock  v.  Scribner,  3  Johns.  Cases, 
911,  17,  16.  If  the  objection  be  not  taken  by  the  parties,  the  Court 
may  state  the  oliifectton  and  refuse  to  proceed.    Story's  Eq.  Jur.,  §  72. 

2.  Our  statute,  in  abolishing  dower,  did,  by  its  further  provisions, 
extend  to  the  widow  a  much  more  liberal  and  munificent  livelihood. 
The  well  established  rule  of  interpretation,  that  a  statute  In  deri^- 
tion  of  the  common  law  must  be  strictly  construed,  is  then  to  be  applied 
to  thia  statute^  and  to  all  others  changing  and  amending  the  common 
law.  Then  the  htisband,  under  sec.  9,  is  to  have  "  the  absolute  power 
of  disposition'^  of  the  common  property;  and  here,  having  by  a  will,  an 
instrument  of  the  utmost  solemnity,  disposed  of  his  property,  the  plaii^ 
tiff  attempts  to  have  this  absolute  alienation  set  aside,  in  the  very  face 
Df  the  provisions  of  the  statute. 

3.  The  plaintiff  is  precluded  from  being  entitled  to  the  rights  of  a 
wife  under  our  statute,  because  she  is  a  non-resident.  The  place  of 
tesideoce  of  the  family  of  a  married  man  is  his  domicil.  8  Yesey,  198. 
Pothier  Court  d'Orleans,  Art.  20,  Ch.  1. 

4.  The  wife  having  accepted  the  provision  given  her  in  her  hua* 
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band's  will,  and  receipted  for  the  same,  does  it  not  amount  to  an  elec- 
lection  in  favor  of  the  will  ?  The  doctrine  of  election  applies  to  wills 
as  well  as  to  deeds.  6  Johns.  Ch.,  23.  2  Gill.,  182.  2  Dessans.,  856. 
3  Bro.,  286.  To  interests  immediate,  contingent,  and  remote,  (7  Yes., 
480,)  and  is  founded  upon  the  principle  that  a  person  claiming  under 
an  instrument,  must  so  far  as  such  person  is  concerned,  acquiesce  in  all 
of  its  provisions.  1  Swanat.,  395,  433.  In  general,  the  widow  must 
elect  at  the  time  of  the  husband's  death,  (Dyer,  385,)  and  will  not  be 
compelled  to  elect  before  the  relative  value  of  the  two  properties  is 
ascertained,  (1  Bro.  C.  C,  186;  12  Vesey,  136;  2  McCord'sCh.,  280,) 
though  she  may  lose  it  by  delay.  5  Call,  481.  This  election  will  be 
maintained  in  equity,  both  in  case  where  the  terms  of  the  will  expressly 
exclude  the  wife  from  her  legal  estate,  giving  her  a  bounty  in  lieu 
thereof,  as  where  the  claim  of  both  provisions  would  be  repugnant  to 
and  materially  disturb  the  provisions  of  the  will.  Amb  ,  466.  1  Bro. 
Ch.,  292.  3  lb,  255.  2  Atk.,  629.  2  Vern.,  581.  8  Paige,  325. 
10  Johns.,  30.     10  Wend.,  553.     7  Cranch,  370. 

Now  the  rule  is,  that  before  electing,  the  widow  is  entitled  to  file  a 
bill  to  ascertain  the  difference  in  value  between  the  properties  of  which 
she  is  to  select.  Yet  if  she  elect  where  the  difference  in  value  is  ob- 
vious, then  she  is  concluded  by  the  election,  even  though  no  bill  was 
filed  1  Bro.  C  C,  186.  Newman  r.  Newman,  12  Yes.,  136.  Kid- 
ney V.  Cousmaker,  Sumner's  note.  2  McCord  Ch.,  280.  2  Hen.  and 
Hunf,  381,  2  Yesey,  Jr.,  367.  3  P.  Williams,  121,  note.  The  plain- 
tiff in  this  case  long  since  accepted  and  receipted  for  the  legacy. 

**  One  who  takes  an  interest  under  a  will  cannot  dispute  the  will." 
This  suit  is  an  attempt  to  dispute  the  enforcement  of  the  will,  and  to 
set  at  naught  not  only  its  express  provisions,  but  the  intention  of  the 
testator  in  the  absolute  disposition  of  his  property. 

Tioeed  and  Niles  for  Respondent. 

1.  The  phrase,  "  absolute  power  of  disposition,"  does  not  necessa- 
rily include  the  power  to  devise  by  will.  It  is  noticeable  that  even  at 
common  law,  though  the  husband  might,  during  the  life  time  of  the 
wife,  reduce  to  possession  and  dispose  of  her  estate,  yet  his  power  so  to 
ceased  at  her  death.    Under  the  Civil  Code  of  France,  from  which,  or 
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from  the  similar  law  of  Louisiana,  oar  statute  is  evidently  modeled,  the 
husband  can  "  sell,  alien,  and  mortgage  the  common  property  without 
the  consent  of  the  wife,  but  cannot  devise  by  will  any  more  than  his 
own  share."    Story^s  Conflict  of  Laws,  122. 

2.  The  second  point  of  defendant's  demurrer  depends  upon  the  con- 
struction of  section  15  of  the  same  Act. 

The  word  "reside,"  in  sec.  15,  means  legal  residence,  which  is  sy- 
nonymous with  domicil.  2  Brij^ht's  Husband  and  Wife,  317.  Craw- 
ford V.  Wilson,  4  Barb.  S.  C.  R.,  504.  All  the  decisions  which  draw 
a  distinction  between  actual  residence  and  legal  residence  or  domicil, 
do  so  for  the  purpose  of  sustaining  the  intent  of  Legislatures  in  par- 
ticular cases,  and  to  prevent  failure  of  justice. 

The  domicil  or  legal  residence  of  the  wife  follows  that  of  the  hus- 
band. Story's  Conflict  of  Laws,  45.  And  as  the  defendant's  testator 
had  his  place  of  business  and  domicil  in  this  State  at  the  time  of  his 
death,  the  plaintifiPs  domicil  and  legal  residence  was  also  in  this  State, 
and  she  is  entitled  to  her  full  share  of  the  common  property,  under  the 
provisions  of  this  Act. 

But  the  whole  question  is  put  at  rest,  in  this  State  at  least,  by  the 
decision  of  our  Supreme  Court.     See  Kashaw  v.  Kashaw,  3  Cal.,  312. 

3.  The  third  point  of  the  demurrer  claims  that  the  plaintiff,  by  re- 
ceiving the  legacy  of  $500,  elected  to  take  the  legacy  in  lieu  of  her 
share  of  the  common  property. 

In  the  States  where  dower  exists,  it  is  well  settled,  that  the  wife 
cannot  be  put  to  her  election  between  dower  and  a  testamentary  dispo- 
sition in  her  favor,  unless  the  will  has  expressly  declared  the  legacy  to 
be  in  lieu  of  dower,  or  the  terms  and  provisions  of  the  will  are  totally 
inconsistent  with  dower.  Church  v.  Bull,  2  Denio,  430.  5  Hill,  200. 
Fuller  V.  Yates,  8  Paige's  Ch.  R.,  325.  McCartee  v.  Teller,  2  Paige, 
511.     4  Kent,  58. 

It  is  not  enough  that  the  will  renders  it  doubtful  whether  the  hus- 
band intends  the  wife  to  have  her  dower  in  addition  to  the  legacy;  the 
intent  must  be  declared  in  terms,  or  the  provisions  of  the  will  be  totally 
inconsistent  with  such  a  construction,  or  the  wife  takes  both  dower  and 
legacy.  The  same  natural  equity  exists  here,  and  requires  the  appli- 
cation of  the  same  rule. 
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Baohcl  BMTd,  RM^oDd«nt,  v.  William  i.  Knox,  Bsewator  of  WiUiMi  M.  BMrd,  AppelUot. 

The  role  that  **  one  who  takes  an  interest  under  a  will  cannot  dispate 
the  will/'  cannot  apply  in  thte  case,  for  the  yaliditj  of  the  will  is  not 
called  in  question,  bat  only  the  proper  constmction;  the  plaintiff  claim- 
ing that  the  will  only  disposed  of  the  testator's  interest  in  the  property. 

Murray,  C.  J.,  deliyered  the  opinion  of  the  Court.  Hbtdenfklot, 
J.,  and  Brtan,  J.,  concurred. 

The  statute  of  this  State,  de6ning  the  right  of  husband  and  wife 
passed  April  17, 1850,  pro?ides,  that  **  all  property,  acquired  by  either 
husband  or  wife,  except  such  as  may  be  acquired  by  gift,  bequest,  de- 
vise or  descent,  shall  be  common  property.''  It  is  further  provided, 
that  the  husband  shall  have  the  entire  control  of  the  common  property, 
with  absolute  power  to  dispose  of  it,  and  upon  the  dissolution  of  the 
community  by  death ,  of  either  the  husband  or  wife,  one  half  of  the 
common  property  shall  go  to  the  suryivor,  Ac, 

The  first  question  raised  is,  as  to  the  power  of  the  husband  to  convey 
the  common  property  by  devise  or  will,  and  thus  defeat  the  rights  of 
the  surviving  wife.  This,  we  have  no  hesitation  in  saying,  cannot  be 
done.  Our  statute  has  done  away  with  the  common  law  right  of  dower, 
and  substituted  in  place,  a  half  interest  in  the  common  property.  This 
liberal  provision  was  intended  for  the  benefit  of  the  wife,  and  the  inten- 
tion of  80  humane  and  benificent  a  law  should  not  be  defeated  by  adopt- 
ing a  rule  of  construction  which  would  leave  the  future  maintenance  of 
herself  and  family  entirely  at  the  caprice  of  the  husband. 

The  words,  **  with  absolute  power  to  dispose  of."  ought  not  to  be 
extended  to  a  disposition  by  devise.  The  husband  and  wife,  during 
coverture,  are  jointly  seized  of  the  property,  with  a  half  interest  re- 
maining over  to  the  wife,  subject  only  to  the  husband's  di^>osal  during 
their  joint  lives.  This  is  a  present,  definite,  and  certain  interest,  which 
becomes  absolute  at  his  death,  so  that  a  disposition  by  devise,  which 
can  only  attach  after  the  death  of  the  testator,  cannot  affect  it,  for 
such  a  conveyance  can  only  operate  after  death,  upon  the  very  hap- 
pening of  which,  the  law  of  this  State  determines  the  estate,  and  the 
widow  becomes  seized  of  one-half  of  the  property. 

The  appellant  relies  on  the  words  of  the  statute,  "  shall  reside  and 
acquire  property,"  and  seems  to  think  that  this  provision  was  intended 
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to  give  greater  privileges  to  those  wives  actually  living  or  residing  in 
the  State,  than  was  conferred  on  those  not  actually  resident.  In  Ka- 
sha w  r.  Eashaw,  3  Cal.,  312,  we  held  the  domicil  of  the  husband  was 
the  doDQicil  of  the  wife  in  conteroplation  of  law,  and  that  it  was  not 
necessary  that  she  should  be  an  actual  resident  in  the  State.  The  rea- 
soning of  that  case  will  apply  with  equal  force  to  the  present,  and  it 
can  hardly  be  supposed  that  the  liCgislature  intended  to  deprive  the 
wife  of  all  right  to  the  husband's  estate,  as  a  penalty  for  not  residing 
in  the  State,  which  would  be  the  necessary  result,  if  the  appellant's 
construction  was  correct. 

But  it  is  urged,  that  by  accepting  the  legacy,  the  plaintiff  is  estop- 
ped from  setting  up  a  claim  to  one  half  of  the  estate. 

It  is  a  familiar  principle,  that  an  heir  cannot  take  as  a  legatee,  and 
afterwards  dispute  the  validity  of  the  will;  but  this  principle  does  not 
apply  in  the  present  case.  The  deceased  had  no  authority  to  dispose 
of  but  one  half  of  the  property — this  he  might  do  to  whomsoever  he 
pleased.  The  plaintiff  does  not  contest  that  right,  but  only  seeks  to 
withdraw  her  own  property  from  the  operation  of  a  conveyance,  which 
it  is  claimed  has  despoiled  her  of  it.  This  she  may  do  with  the  greatest 
propriety,  as  the  legacy  received  by  her  was  part  of  her  husband's 
estate,  and  not  her  own. 

The  objection,  that  there  is  a  non-joinder  of  parties,  comes  too  late; 
it  should  have  been  taken  advantage  of  by  demurrer. 

The  judgment  of  the  District  Court  is  affirmed,  except  as  to  the  five 
hundred  dollars,  which  it  is  directed  to  allow  out  of  the  estate  of  the 
deceased,  and  not  out  of  the  wife's  moiety. 


33 
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8.  8.  M*geo  aai  W.  BeaU,  Refpondeota,  v.  HokelumM  Hill  Canal  asi  MiniogCo.,  Apptllantar 


8T1LLMAN  S.  MAGEE  and  WILLIAM  BEALS,  Respondents, 
V.  THE  MOKELUMNE  HILL  CANAL  AND  MINING 
COMPANY,  Appellants. 

Ad  affidavit  of  one  of  the  attorneys  in  a  canne  sbowing  tbe  objections  made  ta 
tbe  selection  ot  tbe  jurj,  althuugb  copied  into  the  transcript,  is  no  part  of 
tbe  record,  and  therefore  cannot  be  noticed. 

The  third  section  of  the  Act  of  1850,  concerning  corporations,  ^ohlbits  them 
from  iFBuing  bills,  notes,  or  other  evidences  of  debt,  upon  loans,  or  for  circa* 
lation  as  muuty.  Tbe  Act  contemplates  that  corporations  will  incur  debt, 
and  limits  their  power  to  incur  debts  to  the  amount  of  the  capital  stock  paid 
in.  Held^  tbat  corporations  are  not  prohibited  from  borrowing  money  and 
issuing  the  usual  evidences  of  debt  therefor, 

A  PPEAL  from  the  District  Court  of  the  Fifth  Jodicial  DiBtriet,  Cala- 
Teras  County. 

The  action  is  brought  by  the  plaintiffs,  who  are  endorsees  of  certain 
notes  or  orders  issued  by  the  defendants,  an  incorporated  company, 
upon  their  Treasurer,  for  money  borrowed  by  them  in  their  corporate 
capacity. 

At  the  trial,  defendants'  counsel  requested  the  Court  to  charge  the 
jury  :  ''That  if  the  jury  believed  from  the  eyidence  that  any  of  the 
bills,  orders,  or  other  written  evidences  of  indebtedness  upon  which 
the  action  is  brought,  were  issued  for  money  loaned  to  the  company, 
and  that  fact  was  known  to  the  plaintiffs  at  the  time  they  received  or 
purchased  them, — tbat  as  to  such  bills,  notes,  or  other  evidences  of 
debt,  tbe  defendants  were  entitled  to  a  verdict." 

The  Court  refused  the  instruction,  and  charged  the  jury  in  favor  of 
the  plaintiffs.  Tbe  jury  found  a  verdict  for  the  plaintiffs.  The  de- 
fendants' counsel  excepted  to  the  charge,  and  from  an  order  overruling 
a  motion  for  a  new  trial,  appealed. 

H,  P.  Barber^  for  appellants. 

1.  The  suit  is  brought  solely  on  negotiable  paper,  issued  by  a  cor- 
poration for  money  loaned  to  them,  which  is  void  by  statute  laws  of 
1850,  p.  347,  §3.    Comp.  L.,  p.  280,  §3. 
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B.  8.  Magee  and  W.  Beali,  BespondenU,  r.  Mokelumne  Hill  Canal  and  Mining  Co.,  Appellants. 

2.  The  plainiiff  should  hayo  brought  suit  upon  the  original  indebt- 
edness: the  Act  estops  him  from  recovering  npon  an  instrument  which 
the  Act  declares  shall  not  be  issued.  3  Ooms.,  19.  3  Denio,  70.  1 
HDl,  11.  2  lb.,  241,  296.  9  Paige  Ch.,  470.  24  Wend,  345.  3 
Seld.,  513.    5  Barb.,  27.    1  Pick ,  804,  372. 

Robinson  Sf  Beatty^  for  Respondents. 

Cited  no  authorities. 

Hetdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murrat,  C. 
J.,  and  Brtan,  J.,  concurred. 

The  objection  made  by  appellants  as  to  the  selection  of  the  jury 
shown  by  an  affidavit  of  one  of  the  attorneys,  which,  although  copied 
into  the  transcript,  is  no  part  of  the  record,  and  therefore  cannot  be 
noticed. 

The  only  other  assignment  of  error  depends  upon  the  construction 
of  the  third  section  of  the  ''Act  concerning  Corporations,"  of  1850. 
It  provides  that  no  corporation  created,  or  to  be  created,  shall  by  any 
implication  or  construction  be  deemed  to  possess  the  power  of  issuing 
bills,  notes,  or  other  evidences  of  debt,  upon  loans,  or  for  circulation 
as  money. 

The  paper  upon  which  this  suit  is  founded,  was  issued  by  the  defend- 
ant for  money  loaned  to  it,  and  it  is  here  insisted  that  the  paper  is  a 
nallity  on  account  of  the  prohibition  of  the  statute. 

The  question  might  be  well  asked,  if  this  was  the  intention  of  the 
Xiegislature,  why  allow  corporations  to  issue  their  notes  for  considera* 
tions  other  than  borrowed  money  ?  And  I  can  see  no  good  reason 
which  can  be  given.  The  Act  contemplates  that  corporations  will 
incur  debt,  and  limits  their  power  to  incur  debts  to  the  amount  of  the 
capital  stock  paid  in.  It  must  be  inferred  that  they  were  to  create 
the  ordinary  evidences  of  debt. 

The  clear  object  of  the  restriction  is  to  prevent  corporations  by  any 
device  from  carrying  on  the  business  of  banking;  or  in  other  words,  to 
prerent  the  formation  of  moneyed  corporations.  They  are  prohibited 
from  issuing  bills  or  notes  "  upon  loans,"  or  for  circulation  as  money ; 
that  is,  they  shall  not  lend  their  credit.    To  issue  their  bills  upon  loans 
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Daniel  W,  Coit,  AppeUant,  r.  Aufuttns  Humbert,  Becpondeiit. 

implies,  frooi  the  meaoing  of  the  langaage,  that  they  are  the  leDdere; 
while  to  issne  bills  for  money  which  they  borrow,  places  them  in  the 
opposite  relation  of  borrowers;  and  no  sound  reason  can  be  assigned 
why  they  should  not  be  borrowers. 

The  cases  cited  by  the  connsel  are  adjudications  npon  the  statute  of 
New  York  prohibiting  banks  from  issuing  any  other  than  one  class  of 
paper.  The  doctrines  laid  down  in  those  cases  have  no  application 
whatever  to  this,  and  are  of  no  aid  in  the  construction  of  our  statute. 

Judgment  affirmed. 


DANIEL   W.   COIT,  Appellant,   v,  AUGUSTUS   HUMBERT, 

Eespondent. 

A  party  by  pledging  negotiable  securities  transferable  by  deliTery,  loses  all  right 
to  the  securities,  when  transferred  by  the  pledgee  in  good  faith  to  a  third  party. 

The  pledgee,  in  such  a  case,  should  be  treated  in  the  transaction  as  the  agent  of 
the  owner,  and  the  owner  should  be  bound  by  his  acts  in  the  premises. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
San  Francisco  County. 

The  facts  material  to  the  points  decided  appear  in  the  opinion  of  the 
Court 

B.  S.  BrookSf  for  Appellant. 

The  general  doctrine  upon  which  we  rest  our  action  in  this  case,  is 
laid  down  in  Story  on  Bailments:  "  That  a  pledgee  of  a  chattel  can 
only  assign  or  pledge  it  to  the  extent  of  his  lien."  A  lien  or  right  by  a 
former  pledge  may  be  again  pledged  to  the  extent  of  such  right  or  lien, 
although  not  beyond  it.     §  293.    See  also  §§  296,  322,  323. 

A  different  rule,  it  is  true,  prevails  in  regard  to  negotiable  instruments, 
but  this  is  confined  to  cases  of  securities  which  pass  as  money.  Story 
on  Bailments,  §  823,  and  authorities  there  cited.  See  also  Bott  t^. 
McCoy,  20  Ala.,  578.    Jones  t?.  Thurmond,  5  Texas,  318.     Lucketts 
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Daniel  W.  Coit,  Appellant,  v.  Angutttis  Ilainbert,  Refipondent. 

V.  Towusend,  8  Te]&as,  119.    Cbeeseman  v,  Excell,  4  Ei>g.,  L.  aod  Eq. 
Bep.,  438. 

Crocker  and  Poge,  for  Respondent. 

No  brief  on  file. 

Bryan,  J.,  delivered  the  opinion  of  the  Court.  Heydenfelt,  J., 
and  Murray,  C.  J.,  concorred. 

This  cause  was  heard  in  the  Court  below  upon  demurrer.  The  appel- 
lant having  received  warrants  payable  to  his  order,  drawn  upon  the 
Treasury  of  the  County  of  San  Francisco,  as  also  warrants  payable  to 
the  order  of  others  and  indorsed  to  him  in  blank,  pledged  the  same  to 
another  as  security  for  a  loan.  The  pledgee,  one  West,  also  pledged 
the  same  as  security  for  a  loan  had  by  him  of  Curtis  &  Perry,  and  Curtis 
&  Perry  transferred  the  same  to  the  respondent  Humbert. 

The  appellant  having  set  up  these  facts  in  his  complaint,  and  claim- 
ing to  be  the  owner  of  the  scrip  or  warrants,  prays  the  Court  to  decree, 
that  the  defendant  shall  surrender  to  him  the  same,  alleging  his  readi- 
ness to  pay  the  amount  of  money  due  from  him  to  West,  with  interest. 

A  party  by  pledging  negotiable  securities,  transferable  by  delivery, 
loses  all  right  to  the  securities,  when  transferred  by  the  pledgee  in  good 
faith  to  a  third  party.  So  it  has  been  laid  down  in  Story  on  BailmentF, 
section  322.  ''If  the  pledge  is  of  a  certificate  of  stock,  which  may  pass 
by  delivery,  a  bona  fide  purchaser,  or  subsequent  pledgee  may  hold  the 
stock  against  the  real  owner.''  The  same  doctrine  is  also  held  in  Jarvis 
V.  Rodgers,  13  Mass.  Reports,  105,  and  in  Story's  Equity  Jurispru- 
dence, sections  434,  436. 

This  doctrine  is  held  from  the  plainest  reason  and  necessity  of  the 
thing.  For,  if  it  were  otherwise,  no  person  re-eiving  such  security 
would  be  safe.  In  the  first  place,  the  person  receiving  would  be  obliged 
to  ascertain  (what  in  most  instances  it  would  be  impossible  to  ascertain) 
whether  the  security  belonged  to  the  person  from  whom  he  received  it, 
or  was  only  deposited  as  security  with  him,  by  some  other  person. 
Although  warrants  drawn  by  officers  of  a  government  upon  its  disburs- 
ing officers,  might  not  strictly  i)e  called  evidence  of  Indebtedness,  yet 
4he  owner  having  once  pledged  them  with  another,  reposing  confidence 


Digitized  by  VjOOQ  IC 


262  JULY  TERM. 


Alfred  W.  Norton,  AppelUot,  v.  Andrair  P.  Jackioo  and  Frank  /aekson,  Rei^pondentt. 

ID  his  pledge,  any  person  sabseqaently  acquiring  them  in  good  faith 
from  such  pledgee,  must  hold  them  against  the  original  owner.  The 
pledgee  in  such  a  ease  should  be  treated  in  the  transaction,  as  the 
agent  of  the  owner,  and  the  owner  should  be  bound  bj  his  acts  in  the 
premises. 

The  complaint  shows  upon  its  face  that  no  cause  of  action  exists 
against  the  respondent,  and  the  demurrer  was  well  taken. 

Judgment  below  affirmed,  with  costs. 


ALFRED  W.  NORTON,  Appellant,  v.  ANDREW  P.  JACKSON 
and  FRANK  JACKSON,  Respondents. 

Whore  land  !»  sold  with  covenant  of  warranty,  accompanied  with  a  delivery  of 
poBsession.  for  which  the  purchast-r  gives  a  note  f^r  the  purchai<e  money,  the 
promine  to  pay,  and  the  warranty  arc  indepiMidcnt  covenants,  and  the  euforce- 
ment  of  the  one  is  not  dependent  upon  the  performance  of  the  other. 

Where  there  is  a  covenant  of  warranty  the  payment  of  the  purchase  money  cannot 
be  resisted  as  long  as  the  grantee  remains  in  possisslon. 

Nor  under  the  same  circumstance  can  the  purchase  money  be  reduced. 

Eviction  by  process  of  law  is  requisite  to  enable  an  action  to  be  maintained  oa  the 
covenant. 

Equity  can  relieve  by  granting  a  recision  of  the  contract,  upon  the  allegation  of 
the  insolvency  of  the  grantor,  and  his  inability  to  respond  in  damages  to  au 
action  upon  the  covenant,  a  permanent  outstanding  title  in  another,  and  an 
oifer  io  rc-djliver  posttessioa,  aad  account  for  the  rents  and  profits. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
Solano  County. 

This  action  was  brought  upon  a  promissory  note  for  $800,  given  by 
the  defendants  to  the  plaintiff  and  one  McCord,  for  the  purchase  of 
certain  property  in  Solano  County. 

The  defendants  in  their  answer  admit  the  execution  of  the  note,  but 
allege  that  the  land  was  sold  by  the  plaintiff  with  covenant  of  warranty; 


Digitized  by  LjOOQ  IC 


JULY  TERM.  263 


Alfred  W,  Norton,  Appellant,  v.  Andrew  P.  Jackson  and  Frank  Jackson,  Ref^pondentB. 

and  that  owiDg  to  a  defect  or  want  of  title  of  the  plaintiff,  the  consid- 
eration for  which  the  note  was  given  had  entirely  failed. 

At  the  time  this  suit  was  brought  the  defendants  were  in  the  enjoy- 
ment and  possession  of  the  land.  The  Court  charged  the  jury  in 
substance,  that  if  they  found  that  the  plaintiff  had  sold  the  land  with 
covenant  of  warranty,  and  that  there  had  been  a  breach  of  such  cove- 
nant, that  they  might  take  into  consideration  any  damages  which  it 
was  proved  that  the  defendants  had  suffered  by  reason  of  such  breach; 
that  such  damages  were  in  the  nature  of  a  counter  claim,  and  that  if 
they  amounted  to  as  much  as  the  sum  due  on  the  note,  then  they  might 
find  for  the  defendants.  To  this  charge  plaintiff's  counsel  excepted. 
The  jury  found  for  the  plaintiff  in  the  sum  of  seventy-five  dollars. 

The  Court  overruled  a  motion  for  a  new  trial,  and  plaintiff  appealed. 

John  Currey  and  Wm,  S.  Wells,  for  Appellant. 

1.  The  Court  erred  in  its  instruction  to  the  jury,  for  a  breach  of  a 
covenant  of  warranty  is  caused  only  by  eviction.  Rawle  on  Cov.  for 
Title,  188,  192.  Goret?.  Brazier,  3  Mass.,  544.  Patton  v.  McFarlane, 
3  Penn  ,  422.  3  Ohio,  211.  4  Kent's  Commentaries,  471.  Backus, 
Administrator,  v.  McCoy.  The  evidence  shows  that  the  defendants 
were  in  the  possession  of  the  land,  and  the  authorities  clearly  show  that 
they  cannot  resist  the  judgment  of  the  purchase  money.  They  should 
at  least  place  their  grantors  in  statu  quo.  7  Wend,,  350.  5  Hill, 
390.  1  Denio,  72.  2  Hill,  288.  As  to  the  rule  in  regard  to  damages, 
see  Rawle  on  Cov.  for  Title,  79.     Sedg.  on  Damages,  179. 

2.  Where  a  party  is  in  possession  the  law  will  deem  him  an  owner 
in  fee.  6  Cow.,  751.  Paine's  C.  C.  R.,  458.  15  Wend.,  171.  9 
Barb ,  887.  1  Cow.,  613.  See  the  following  authorities  for  the  defi- 
nition of  covenant  for  seisin  as  usually  expressed: — Chapell  v.  Bull,  17 
Mass.,  213.  Wait  v.  Maxwell,  5  Pick.,  217.  Breck  v.  Young,  11 
N.  H.,  489.  Kirkendall  v,  Mitchell,  3  McLean,  145.  Cushman  v. 
Blombard,  2  Greenl,  268.  Griffin  v.  Fairbrother,  1  Fairfield,  95. 
Wheeler  r.  Hatch,  3  lb.,  888.  Boothby  v,  Hathaway,  20  Maine,  255. 
Baxter  v.  Bradbury,  lb.,  260. 

Peyton  and  DiLer,  for  Respondents. 
No  brief  on  file. 
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Alfred  W    Norton    App*lUnt,  v.  Andrew  P.  JackHOD  and  Fraok  Jackson,  R««pondent!i. 

Heydenfkldt,  J.,  delivered  the  opinion  of  the  Coort.  Bryan,  J., 
and  McRRAY,  C.  J.,  concurred. 

Where  land  is  sold  with  covenant  of  warranty,  accompanied  with  a 
delivery  of  possession,  for  which  the  pnrchaser  gives  a  note  for  the 
purchase  money,  the  promise  to  pay,  and  the  warranty,  are  indepen- 
dent covenants,  and  the  enforcement  of  the  one,  is  not  dependent  upon 
the  performance  of  the  other. 

It  has  therefore  been  held  by  all  sonnd  decisions,  that  an  action  upon 
the  covenant  of  warranty  wonld  not  lie  until  eviction.  The  reason  of 
this  principle  is  founded  upon  the  p<Hifion,  that  there  can  be  no  ap- 
proximation to  a  correct  measure  of  damages.  It  would  be  a  serious 
hardship  to  allow  the  grantee  to  defeat  the  recovery  of  the  purchase 
money  and  interest,  while  he  remains  in  the  enjoyment  of  the  possession, 
has  derived  its  rents  and  profits  probably  for  many  years,  and  may 
hold  until  his  possession  ripens  into  a  perfect  title.  See  Backus,  Ad- 
ministrator, V.  McCoy,  3  Ohio,  211,  and  the  cases  cited  in  appellant's 
brief. 

In  Dunn  v.  White  &  McCurdy,  1  Ala.  R.,  645,  the  question  was 
whether  the  vendee  should  be  allowed  to  reduce  the  recovery  of  the 
purchase  money. 

The  Court  decide  that  there  is  no  right  to  reduce  the  amount  of 
the  purchase  money  on  account  of  relieving  an  incnmbrance  where  there 
is  a  covenant  of  warranty.  They  say  "not  only  is  there  a  security  of  a 
higher  nature,  but  it  would  involve  the  jury  in  the  investigation  of 
matters  foreign  to  the  question  before  them,  or  not  proper  for  their 
investigation.  Thus,  if  the  defendant  seeks  to  reduce  the  amount  of  a 
note  given  for  the  purchase  of  land,  either  in  whole  or  in  part,  by  proving 
that  he  had  paid  off  an  outstanding  incumbrance,  it  would  certainly  be 
open  1.0  the  plaintiff  to  show  that  he  was  not  bound  to  discharge  the 
incumbrance,  from  some  illegality  in  the  consideration,  or  that  he  had 
himself  discharged  it.  Such  an  inquiry  might  involve  an  examination 
of  intricate  accounts  between  the  plaintiff  and  the  incumbrancer,  such 
as  a  Court  of  Equity  could  alone  with  propriety  adjust.  See  Miller  t;. 
Watson,  5  Cowen,  195.  Bumpus  v.  Platner,  Ch.  R.;  1  Johns.,  213. 
Young  V,  Triplett,  5  Littell  R.,  247.  Clay  et  al  v.  Dennis,  3  Ala.  R, 
375. 


Digitized  by  VjOOQ  IC 


JULY  TERM.  265 

Alfred  W.  Norton,  Appellant,  v.  Andrew  P.  Jackson  and  Frank  Jackxon,  Ruspondents. 


In  Cullum  V.  The  Bank  of  Ala.,  3  A.  K.,  21,  the  doctrine  is,  tiiat 
although  the  vendor  has  no  title,  yet  if  the  purchaser  received  the  pos- 
session, and  carried  the  contract  into  execation,  by  taking  upon  himself 
the  ownership  of  the  land,  the  payment  of  the  purchase  money  cannot 
be  resisted.  See  also  Sharke  v.  Hill,  6  Ala.,  185.  Wade  w.  Kelbough, 
3  Stew.  &  P.,  431.  Mason  r.  Chambers,  4  Lit.,  252.  Clemens  r, 
Loggin,  1  Ala.,  622. 

The  principles  deduced  from  the  various  authorities  may  be  classed 
thus  : 

1.  Where  there  is  a  covenant  of  warranty  the  payment  of  the  pur- 
chase money  cannot  be  resisted  as  long  as  the  grantee  remains  in  pos- 
session. 

2.  Xor  under  the  same  circumstances  can  the  purchase  money  be 
reduced. 

3.  Eviction  by  process  of  law  is  requisite  to  enable  an  action  to  be 
maintained  on  the  covenant^ 

4.  Equity  can  relieve  by  granting  a  recision  of  the  contract  upon 
the  allegation  of  the  insolvency  of  the  grantor,  and  his  inability  to 
respond  in  damages  to  an  actiou  upon  the  covenant,  a  paramount  out- 
standing title  in  another,  aiid  an  ofiFer  to  re-deliver  possession,  and 
account  for  the  rents  and  profits.  Cullum  r.  The  Bank  of  Alalama, 
Ala.  R ,  21. 

The  judgment  is  reversed,  and  the  cause  remanded. 


34 
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Henry  M   Moore  and  Alexander  P.  Moore  r.  Jainei  F.  Ooslin. 


IIKNRY  M.    MOORE  and  ALEXANDER  P.  MOORE  Respon- 
dents, V.  J  AS.  F.  GOSLIN,  Appellant. 

(Jnr  statute  of  forcible  entries  and  detainers  provides  a  rc*medy  for  an  unlawfii] 
entry,  jih  w>*II  uj*  a  lorciUIr  entry,  and  the  policy  of  it  i^  duiibtleHS  to  avoid 
nice  distinctions  as  to  what  cunstitntes  force  in  an  entry  upon  lands. 

The  plaintiffs  had  been  in  popsession  for  more  than  two  years  ;  the  premises  had 
iK'en  improved  by  them,  an  I,  at  the  time  of  the  entry  of  tii**  defendants,  which 
wan  in  Ibt^ir  abHcnce.  the  land  was  in  expret^  charge  of  their  agents  :  Hdd, 
conclusive  evidence  of  actual  possefisiou. 

Appeal  from  the  County  Conrt  of  Contra  Costa  County. 

Latham  i^  Stanleij,  for  Appellant. 

John  Currey  for  Respondents. 

Heydenfeu)!,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

Our  statute  of  forcible  entries  and  detainer,  provides  a  remedy  for 
an  unlawful  entry  as  well  as  a  forcible  entry  and  the  policy  of  it  is 
doubtless  to  avoid  nice  distinctions  as  to  what  constitutes  force  in  an 
entry  upon  lands. 

The  case  here  presented,  is  therefore  barren  and  naked  of  objections. 
The  defendant  entered  into  the  land  in  controversy  when,  according  to 
the  evidence,  it  had  been  for  more  than  tw^o  years  in  possession  of  the 
plaintiffs,  had  been  improved  by  them,  and  at  the  time  of  the  eniry, 
in  their  absence,  was  in  express  charge  of  their  agents.  There  could 
not  be  legally  any  more  conclusive  evidence  of  actual  possession. 

Let  the  judgment  be  affirmed. 
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John  Kdgkr,  Appellant,  v.  Xllebael  Gray,  R«apond«nt. 


JOHN    EDGAR,  Appellant,  v,  MICHAEL   GRAY,  Respondent. 

A  defendant  in  replevin  who  recovers  ju'^ffment.  the  jury  failinsr  to  find  the  value 
of  the  property  to  excf'ed  two  hundred  dollnrs.  is  nevertheii  w*  entith^d  to  hia 
coHtM,  when  the  plauitiff 's  complaint  states  its  value  at  a  8um  exceeding  that 
amount. 

Appeal  from  the  District  Conrt  of  the  Tenth  Judicial  District,  Yuba 
County. 

G.  N.  Swezy,  for  Appellant. 
No  brief  on  file. 

Aud  and  Monlgomtry^  for  Respondent. 

Referred  to  the  case  of  Ward  v.  Center,  3  Johns  ,  272. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt, 
J.,  concurred. 

This  was  an  action  in  the  Court  below,  under  the  statute  of  this 
State  concerning  the  **  claim  and  delivery  of  personal  property." 

Upon  the  trial,  the  jury  found  a  verdict  for  defendant,  from  which, 
as  well  as  the  judgment  for  costs  rendered  thereon,  the  plaintiff  ap- 
peals. 

The  first  assignment  of  error  is,  that  no  judgment  for  costs  should 
have  been  entered  against  the  plaintiff,  because  the  jury  had  not  found 
the  value  of  the  property  to  exceed  two  hundred  dollars, — is  answered 
by  the  plaintiff's  declaration,  in  which  the  ad-damnum  is  laid  at  two 
thousand  eight  hundred  dollars,  and  having  failed  to  recover,  he  will 
not  be  allowed  to  dispute  his  own  admission. 

The  remaining  grounds  on  which  it  is  sought  to  reverse  the  judg- 
ment, are  equally  untenable.  The  evidence  was  amply  sufficient  to 
snpport  the  verdict,  and  the  instructions  of  the  Court  are  in  the  exact 
language  of  the  statute. 

Judgment  affirmed,  with  costs. 
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0.  D.  Taylor,  Respondent,  v  Tbe  Steamer  OuIambU,  Appellant* 


G.  D.  TAYLOB,  Respondent,  v,  THE  STEAMER  COLUMBIA, 

Appellant. 

Tbe  judicial  power  of  the  Courts  of  the  United  States,  in  admlraltj  and  mari- 
time cases,  is  not  exclusive,  and  tbe  States  have  tbe  power  to  confer  that  juri^ 
diction  to  its  fullest  extent  upon  tbeir  own  Conrts. 

Ai'PEAL  from  tbe  District  Court  of  the  Eighth  Judicial  District, 
Klaraath  County. 

The  plaintiff  in  his  complaint  sets  out  that  he  entered  into  a  con- 
tract with  the  Steamer  Columbia,  through  her  proper  officers,  for  the 
transportation  of  himself  and  family,  together  with  their  baggage, 
from  the  Port  of  San  Francisco  to  the  Port  of  Crescent  City,  ia  the 
State  of  California.  That  he  performed  all  of  his  portion  of  the  con- 
tract so  entered  into — paying  his  passage  money,  delirering  his  bag- 
gage, and  embarking  his  family. 

That  at  tbe  time  of  filing  the  complaint,  the  steamship  was,  and 
had  for  a  long  time  past,  been  plying  between  the  Ports  of  San  Fran- 
cisco, iu  said  State,  and  Portland,  in  Oregon  Territory,  touching  at 
intermediate  ports.  That  upon  the  arriral  of  the  steamer  at  the  port 
of  Crescent  City,  the  defendant  wholly  refosed  to  deliver  the  baggage, 
and  still  refused  to  deliver  the  same. 

That  by  his  detention  from  business,  in  bis  attempts  to  procure  this 
baggage,  he  had  sustained  damage  to  the  amount  of  $1,500. 

That  his  damage  for  the  loss  of  said  baggage,  bad  amonnted  to 
$566,  making  the  total  amount  of  his  loss,  $2,066. 

To  this  the  defendant  alleged  several  grounds  of  demurrer,  among 
the  most  important  of  which  were  the  following  : 

1.  That  it  appears  upon  the  face  of  the  complaint,  that  the  Court 
has  no  jurisdiction  of  the  person  of  the  defendant. 

2.  That  it  appears  upon  the  face  of  the  complaint,  that  the  Court 
has  no  jurisdiction  of  the  subject  of  the  action. 

The  Court  overruled  the  demurrer,  and  the  parties  proceeded  to  trial. 
The  jury  found  for  the  plaintiff,  and  assessed  his  damages  at  $1,422  50. 
Defendant  appealed. 
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G.  D.  Taylor,  Respondent,  v.  The  Steamer  Columbia,  Appellant. 


Hall  McAllister  and  Francis  Ganakl,  for  Appellaot. 

The  action  is  a  statutory  proceeding  in  rem,  under  the  Act  entitled 
**An  Act  to  regolate  Proceedings  in  Ciril  Cases  in  Courts  of  Justice 
of  this  State,"  passed  April  29th,  1851,  Chapter  YI.  of  which  is 
headed:     "  Of  Actions  against  Steamers,  Vessels  and  Boats." 

The  fifth  section  provides  that  an  action  may  be  brought  against  a 
steamer,  vessel  or  boat,  for  the  non-performance  or  the  mal-perform- 
ance  of  any  contract  for  the  transportation  of  persons  or  property, 
made  by  their  respective  owners,  masters,  agents  or  consignees. 

Our  purpose  is  to  show  that,  this  statute  being  unconstitutional  and 
void,  the  Court  below  could  not  entertain  jurisdiction  either  of  the 
person  of  the  defendant  or  the  cause  of  the  action. 

The  complaint  shows  expressly  that  the  Steamer  Columbia  is  a 
marine  vessel,  plying  on  the  ocean,  on  tide  waters  exclusively,  and 
*'  now,  and  for  a  long  time  past,  has  been  plying  between  the  Ports  of 
San  Francisco,  in  said  State,  and  Portland,  in  Oregon  Territory, 
touching  at  intermediate  points." 

This  makes  the  Columbia  a  subject  for  the  jurisdiction  of  the  Admi- 
ralty Courts. 

The  Admiralty  has  jurisdiction  over  all  roads,  harbors  and  rivers, 
which  are  not  within  the  body  of  a  county.  Montgomery  v.  Henry,  1 
Dall.,  49. 

Steamboats  and  lighters  engaged  in  trade  or  commerce  on  tide 
waters,  and  the  seamen  employed  on  board,  are  within  the  Admiralty 
jurisdiction.  Thackeray  v.  The  Farmer,  Gilpin,  632.  Smith  v.  The 
Pekin,  lb.,  203.  Steamer  Orleans  v.  The  Phoebus,  11  Peters,  175. 
Souter  V,  The  Sea  Witch,  1  Cal ,  162. 

The  cause  of  the  action  is  the  breach  of  a  maritime  contract,  being 
nothing  more  than  a  contract  of  passage  for  the  plaintiff,  his  family 
and  baggagf. 

To  bring  a  case  within  the  Admiralty  jurisdiction,  it  is  snfiBcient,  if 
it  appear  by  reasonable  implication,  that  the  case  is  a  water  transac- 
tion, though  it  be  not  so  stated  in  express  terms.  United  States  r. 
La  Vengeance,  3  Dall.,  297. 

If  the  subject  matter  of  a  contract  relates  to  navigation  of  the  sea, 
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though  it  be  made  on  land,  the  Admiralty  has  jurisdiction.  Zane  r. 
The  President,  4  Wash  C.  C,  463.  The  Volunteer,  1  Sumner,  151. 
Certain  Logs  of  Mahogany,  2  lb.,  589.  The  Tribune,  3  lb.,  144. 
The  Cassius,  2  Story,  81.  Freight  and  Cargo  of  the  Spartan,  Ware, 
149.  The  Reeside,  2  Sumner.  567.  The  Rebecca,  Ware,  189.  The 
Phoebe,  lb.,  263.    The  Paragon,  lb.,  322. 

So  much  for  the  cause  of  action  and  the  person  of  the  defendant, 
Now  as  to  the  statute. 

We  affirm  that  the  Legislature  could  not  have  conferred  Admiralty 
jurisdiction  by  a  proceeding  in  itin  on  the  Common  Law  Courts  of 
this  State. 

Admiralty  jurisdiction  is  founded  for  the  most  part  on  the  subject 
matter,  and  not  solely  on  the  place  of  making  the  contract.  Gardner 
tJ.  The  New  Jersey,  1  Pet.  Adm.,  23 L  Davis  v.  Brig,  Gilpin,  477. 
The  Mary,  Paine,  671. 

The  Admiralty  jurisdiction  in  cases  of  contract,  depends  upon  the 
subject  matter  of  the  contract;  in  cases  of  tort,  it  depends  upon  the 
locality,  viz:  whether  the  transaction  occurred  on  the  high  seas,  or  in 
ports  within  the  ebb  and  flow  of  the  tide.  DeLoris  v.  Boil,  2  Gall., 
465.    Thackeray  t?.  The  Farmer.  Gilpin,  529. 

In  cases  of  tort,  the  Admiralty  jurisdiction  attaches  when  the  tort 
has  been  committed  within  the  ebb  and  flow  of  the  tide,  although  it 
be  infra  corpus  comitatus.     Waring  et  al.j  v,  Clarks,  5  How.,  451. 

By  the  Constitution  of  the  United  States  it  is  declared  that  the 
judicial  power  shall  extend  to  all  cases  of  admiralty  and  maritime 
jurisdiction;  and  it  is  further  declared  by  the  Judiciary  Act  of  the 
24th  September,  1789,  that  the  District  Courts  of  the  United  States 
shall  have  exclusive  original  cognizance,  etc.  1  Conk.  Treatise,  1 
and  2. 

By  the  establishment  of  the  District  Courts  of  the  United  States, 
the  State  Courts  of  Admiralty  have  been  superseded.  Nicholson  f . 
State,  3  Har.  &  McHen.,  109.  Ship  Portland  v.  Lewis,  2  Sgt.  &  R., 
20  L     2  Virg.  Cases,  178. 

The  Courts  of  the  several  States  exercising  Admiralty  jurisdiction, 
having  been  superseded  by  the  organization  and  establishment  of  the 
District  Courts  of  the  United  States,  the  question  remains:— Do  the 
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Common  Law  Courts  of  the  several  States  possess  any  Admiralty 
jurisdiction?  and  if  they  do,  what  are  the  characteristics  and  extent  of 
such  jurisdiction? 

The  Common  Law  Courts  of  the  several  States  possess  in  some  cases 
a  concurrent  jurisdiction;  for  the  Judiciary  Act  of  the  United  States 
leaves  to  suitors  a  common  law  remedy,  when  the  common  law  is  com- 
petent to  give  it.     1  Conk.  Treatise,  2. 

In  the  case  at  bar,  the  plaintiff  is  not  seeking  a  common  law  remedy, 
but  is  invoking  the  aid  of  a  statute  of  recent  existence. 

This  is  conclusive  of  the  case. 

What  are  the  cases  in  which  the  common  law  is  competent  to  afford 
a  remedy? 

There  can  be  no  question  that  its  powers  are  of  no  avail  in  affording 
a  remedy  by  a  proceeding  in  rem  to  enforce  the  exercise  of  Admiralty 
jurisdiction. 

Apart  from  the  recent  statutory  enactments  in  some  of  the  States, 
the  process  in  rem  is  known  to  the  Civil  Law  only,  from  which  the 
Admiralty  Law  has  borrowed  it. 

"  Courts  of  Common  Law  do  not  proceed  in  rem"  are  the  words  of 
Chancellor  Kent.  1  Kent's  Com.,  317.  The  Rebecca,  Ware,  192, 
199.     Waring  v.  Clarke,  5  How.,  460.  461 . 

What,  however,  is  the  Admiralty  jurisdiction  of  the  Common  Law 
Courts  when  the  Common  Law  is  competent  to  afford  a  remcd)'? 

In  all  transitory  actions,  when  the  process  is  in  personam,  when- 
ever the  person  of  the  defendant  is  brought  within  the  jurisdiction  of 
the  Court  by  its  process,  the  Common  Law  Courts,  both  National  and 
State,  can  exercise  a  concurrent  jurisdiction.  I  Conk.  Treatise,  54. 
2  Gall.  421,422. 

The  peculiar  fiction  of  venue,  by  which  all  actions  of  a  transitory 
nature  are  entertained  in  the  forum  where  the  suit  is  commenced, 
enables  that  forum  to  entertain  jurisdiction  wherever  the  cause  of 
action  may  have  arisen,  whether  on  land  or  water,  on  the  high  seas,  in 
harbor,  within  the  ebb  and  flow  of  the  tide,  or  on  dry  land.  1  Smith's 
Lead.  Cases,  590,  note. 

The  saving  clause  in  the  Judiciary  Act  of  24th  September,  1789, 
was  not  intended  to  confer  a  new  jurisdiction  upon  the  Conrts  of  Com- 
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xnon  Law,  and  to  bestow  a  remedy  iiDknown  to  their  powers  by  pro- 
ceeding in  rem,  but  to  preserve  the  jurisdiction  by  process  in  per- 
4tonam. 

But  in  the  case  at  bar,  the  defendant  is  confessedly,  by  the  com- 
plaint, a  maritime  Tessel,  used  in  plying  upon  the  high  seas,  and  not 
**  used  or  intended  to  be  used  in  the  navigation  of  the  interior  waters 
of  this  State." 

To  such  vessels  so  used,  and  intended  to  be  used,  a  maritime  lien 
to  be  enforced  in  the  District  Courts  exercising  Admiralty  jurisdiction, 
can  alone  attach.  The  Barque  Ciaussen,  2  Story,  457,  460,  461,  462, 
4G3.  464,  465,  466. 

There  are  similar  acts  to  the  statute  of  this  State  in  the  other  States 
of  the  Union. 

The  statute  is  similar  in  the  extreme  to  the  Act  of  the  State  of 
Missouri. 

But  the  Act  of  Missouri  does  not  infringe  upon  the  Constitution  of 
the  United  States;  as  the  proceeding  in  rem  under  that  Act  extends 
only  to  boats  navigating  the  rivers  of  the  State  exclusively. 

The  Admiralty  jurisdiction  of  the  Courts  of  the  United  States  does 
not  extend  to  **  rivers,  but  is  limited  to  contracts  to  be  performed,  and 
to  acts  committed  on  the  high  seas,  or  on  the  water  within  the  ebb 
4ind  flow  of  the  tide."  The  Thomas  Jefferson,  10  Peters,  115.  Phoe- 
bus V.  Steamboat  Orleans,  11  Ib„  175. 

Robinson  Sf  Beatty^  for  Respondent. 

The  Courts  below  erred  in  overruling  the  demurrer,  as  the  Courts  of 
Common  Law  in  cases  like  the  present,  have  concurrent  jurisdiction 
with  the  Admiralty  Courts.  1  Kent's  Com.,  377,  note  G.  Story's 
Cora,  on  Const.,  §1672.  5  Porter,  264.  Gilpin,  474.  Conk.  Treat., 
151,  153.     18  Johns.,  257.    Waring  v,  Clarke,  5  How.,  451. 

Xo  conflict  cau  ari^e,  as  the  jurisdiction  is  determined  by  priority  of 
process.    The  Robert  Fulton,  1  Paine  C.  C.  R.,  629. 

IlEYDENFEuyr,  J.,  delivered  the  opinion  of  the  Court.  Murray, 
C.  J.,  and  Bryan,  J.,  concurred. 

In  the  case  of  Averill  r  The  Steamer  Ilartford,  2  Cal,  308,  we 
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decided  that  the  Act  "  providing  for  actions  against  steamers,  vessels 
and  boats,  confers  upon  the  District  Courts  Admiralty  jurisdiction  pro 
tanto^  and  the  proceedings  in  such  actions  must  be  governed  by  the 
principles  and  forms  of  Admiralty  Courts,  except  when  otherwise  con- 
trolled or  directed  by  the  Act." 

It  18  argued  by  the  appellant  that  this  Act  is  unconstitutional, 
because  the  second  section  of  the  third  article  of  the  Constitution  of 
the  United  States  declares:  *' The  judicial  power  shall  extend  to  all 
cases  of  Admiralty  and  Maritime  jurisdiction," 

In  the  case  of  Cordon  t;.  Johnson,  4  Cal,  368,  we  had  occasion  to 
examine  and  settle  the  proper  rule  of  construction,  as  to  the  judicial 
powers  relatively  of  the  Federal  and  State  Governments.  Taking  as 
oar  point  of  departure,  the  universally  conceded  principle,  that  the 
States  are  original  sovereigns,  with  all  powers  of  sovereignty  not 
expressly  delegated  by  the  Federal  Compact,  we  adopted  ai  the  test 
between  the  delegated  and  reserved  powers,  the  rule  laid  down  by  the 
earliest  and  ablest  commentators  on  the  Constitution.  Hamilton, 
Madison,  and  Jay,  are  each  alike  responsible  for  the  positions  main- 
tained in  the  Federalist,  and  two  of  them,  at  least,  are  favorable  to 
giving  every  latitude  of  construction,  which  could  strengthen  the  power 
of  the  Central  Government  at  the  expense  of  the  reserved  powers  of 
the  States.  Notwithstanding  this  tendency,  the  general  rule  of  con- 
atrnction  which  they  favored  is  warranted  by  the  soundest  reasoning 
and  the  justest  comprehension  of  the  complex  character  of  our  Gov- 
ernooent. 

To  deprive  the  States  of  any  power  belonging  to  original  and 
absolute  sovereignty,  it  most  be  shown  that  the  grant  of  the  power  to 
the  United  States  is,  by  the  language  of  the  Constitution,  exclusive; 
or  that  it  is  expressly  prohibited  to  the  States;  or,  that  from  the 
nature  of  the  power,  its  exercise  by  both  is  incongruous  and  incom- 
patible; or  in  the  language  of  Mr.  Hamilton,  "  absolutely  and  totally 
contradictory  and  repugnant." 

The  objection  to  the  jurisdiction  which  the  Legislature  of  California 
has  conferred  upon  the  Courts  of  the  State,  can  only  be  argued  upon 
the  last  proposition  of  the  rule:  because,  in  the  clause  of  the  Cousti- 
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tation  of  the  United  States  giving  that  power,  or  elsewhere,  there  are 
neither  words  of  exclasive  grant  nor  of  prohibition. 

Is  the  exercise  of  the  Jarisdiction  by  the  Courts  of  both  GoTern- 
ments  contradictory  and  repugnant?  Certainly  not  more  so  than  the 
exercise  of  jurisdiction  in  the  large  nambers  of  cases  in  reference  to 
which  all  anthorities  admit  the  powers  of  the  two  Conrts  to  be  con- 
carrent;  and  indeed  it  may  well  be  questioned  whether  the  objection  is 
not  more  insignificant  when  applied  to  most  cases  of  Admiralty  and 
Maritime  jurisdiction,  than  to  any  other  class.  For  in  these,  the 
general  principle  is, -that  jurisdiction  is  acquired  by  seizure  of  the 
thing,  which,  when  once  seized,  must  be  disposed  of  by  the  Court 
whose  process  holds  it,  so  that  conflict  of  jurisdiction  is  out  of  the 
question. 

This  subject,  however,  was  fully  examined  in  the  case  of  Gordon  «. 
Johnson,  before  cited,  and  we  are  satisfied  to  adhere  to  our  treatment 
of  the  proposition  as  then  laid  down. 

It  results  from  the  views  we  have  taken,  that  the  States  are  not 
deprived  by  the  Constitution  of  the  United  States,  of  the  power  to 
confer  upon  their  own  Courts  all  Admiralty  and  Maritime  jurisdictioD; 
that  consequently  Congress  has  no  power  to  make  this  jurisdiction 
exclusive  to  the  Federal  Courts,  and  that  therefore  the  Act  under 
review,  of  the  California  Legislature,  conferring  Admiralty  jurisdiction 
upon  the  District  Courts  of  the  State,  is  constitutional  and  valid. 

Judgment  affirmed. 
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THE  PEOPLE  OP  THE  STATE  OF  CALIFORNIA,  Respondeuts, 
r,  W.  RODMAN  BACKUS,  Appellant. 

If  oue  ormore  jurors  in  a  crimiDal  trial,  separate  without  leave  of  the  Court,  so 
that  such  juror  might  have  been  improperly  influenced  by  othern,  the  verdict 
will  be  set  aside. 

A  juror  has  no  right  to  separate  from  others,  without  the  permission  of  the  Court, 
even  though  the  defendant's  counsel  consented  to  it. 

Nor  will  the  affidavit  of  the  juror,  purging  his  conduct  from  the  imputation  of 
corruption  or  impropriety,  be  admitted. 

The  defendant  in  a  criminal  case  has  a  right  to  question  the  jurors  whether  they 
have  formnd  or  expressed  an  opinion  relative  to  the  guilt  or  innocence  of  the 
accused  without  first  challenging  them  for  cause,  and  it  is  error  to  compel  him 
to  do  so. 

Appeal  from  the  District  Coart  of  the  Fonrth  Jadicial  District,  San 
Francisco  County. 

The  facts  material  to  the  points  decided  appear  in  the  opinion  of  the 
Conrt. 

H,  S,  Love,  for  Appellant,  to  the  point  of  misconduct  of  the  juror 
cited  Commonwealth  v.  Roby,  12  Pick.,  519.  Organ  v.  The  State,  26 
Idiss.,  78. 

The  Court  erred  in  refusing  to  permit  the  counsel  for  the  prisoner  to 
examine  the  jurors  touching  their  competency  without  first  challenging 
for  cause.    1  Scam.,  479. 

J.  R,  McConnell,  Attorney  General,  for  the  People,  cited  The  King 
V,  Wolfe,  1  Ch.,  401.  State  v.  Babcock,  1  Cond.  R.  U.  S.,  401,  State 
V.  Prescott,  7  N.  H.,  287.  Stone  v.  The  State,  4  Humph.,  27.  Wilson 
V.  Abrahams,  1  Hill,  207.    State  v.  Miller,  1  De?.  &  Bat.,  500. 

Murray,  C.  J.,  deliyered  the  opinion  of  the  Court.  Heydenfeldt,  J., 
concurred. 

During  the  trial  of  this  case  in  the  Court  below,  after  the  Court  had 
adjourned,  and  directed  the  jury  to  be  kept  together  under  the  control 
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of  an  officer,  one  of  the  jurymen  absented  himself  from  the  jorj  room 
without  the  custody  of  the  Sheriff  for  the  period  of  two  hours. 

The  statute  of  this  State  provides  that  the  jury  may  separate  by 
leare  of  the  Court.  In  the  present  case  the  juror  left  his  fellows  without 
such  permission.  How  far  this  would  titiate  the  verdict  is  a  disputed 
point  among  the  Courts  of  the  various  States  of  the  Union ;  it  is  univer* 
sally  conceded  that  it  is  an  irregularity.  In  New  Hampshire,  Connec- 
ticut, North  Carolina  and  Indiana,  it  has  been  held  that  the  mere 
separation  of  the  jury  is  not  sufficient  of  itself  to  authorize  the  Court 
to  set  aside  the  verdict,  but  that  the  party  must  show  facts  and  circum- 
stances tending  to  establish  improper  influences,  while  in  Virginia  and 
Tennessee  it  has  been  held  that  if  the  separation  was  such  that  the 
juror  might  have  been  improperly  inflaenced  by  others,  the  verdict 
would  have  been  set  aside. 

The  latter  rule  we  think  is  the  correct  one,  because  it  would  be  im- 
possible in  almost  every  case  for  the  prisoner  to  establish  the  fact  of 
any  corrupt  or  improper  communications  between  the  juror  and  others. 
This  doctrine  is  substantially  sustained  by  the  Supreme  Court  of  Mas- 
sachusetts in  the  case  of  the  Commonwealth  v,  Roly,  12  Pick,  519,  and 
in  a  late  case  (decided  in  26  Miss.,  78 — Organ  v.  The  State,)  in  which 
the  whole  doctrine  is  reviewed.  In  the  latter  case  the  Court  says  : — 
*'  If  any  separation  is  to  be  allowed  without  incurring  the  imputation  of 
irregularity — for  what  length  of  time,  and  for  what  purpose  may  it  be;, 
how  frequently  may  it  be  practiced,  and  to  what  distance  may  it  ex- 
tend— by  what  means  are  communications  between  the  juror  and 
and  other  persons  which  may  take  place,  and  which  must  necessarily  be 
secret,  to  be  disclosed  ?" 

In  the  present  case  the  consequences  of  the  jury's  separation  is 
sought  to  be  avoided  by  the  affidavit  of  the  juror  himself,  that  he  left 
the  room  by  consent  of  the  prisoner's  counsel,  and  that  no  improper 
communication  had  taken  place  between  himself  and  any  one  else  during 
his  absence.  The  first  fact  is  denied  by  the  appellant's  counsel;  and, 
even  if  it  was  trne,  we  are  at  a  loss  to  conceive  how  his  consent  could 
excuse  the  consequences  of  an  act  which  could  only  be  permitted  bjr 
'  the  Court. '  Neither  can  the  affidavit  of  the  juror  be  admitted  to  purge 
his  conduct  from  the  imputation  of  corruption  or  impropriety — for,  say 
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the  Coart  in  the  case  just  cited,  if  a  party  had  been  gnilty  of  any  cor- 
raption  he  would  not  hesitate  to  conceal  the  same  by  direct  perjury.  -^ 

There  is  another  objection  raised  by  the  appellant  which  if  not  suffi- 
ciently erroneous  to  reverse  the  judgment,  at  least  calls  for  correction 
at  the  hands  of  this  Court.  I  refer  to  the  course  adopted  by  the  Court 
below  in  refusing  to  allow  the  prisoner  to  propound  any  interrogatories 
to  the  jurors  without  first  challenging  them  for  cause.  It  is  usual 
everywhere  to  ask  the  juror  if  he  has  formed  or  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the  accused,  but  in  the  present  case  the 
Court  refused  to  allow  these  questions  to  be  asked,  and  the  prisoner 
was  compelled  to  prejudice  his  case  by  first  challenging  the  jurors,  and 
then  having  the  fact  of  their  bias  determined  by  triers  appointed  by  the 
Court.  Before  being  thus  compelled  to  challenge  he  should  have  been 
allowed  to  ascertain  whether  there  was  any  fact  from  which  the  pre- 
sumption of  bias  or  prejudice  would  arise,  and  this  fact  having  been 
ascertained  then  the  challenge  would  properly  have  followed,  and  the 
triers  would  have  had  to  ascertain  whether  there  was  bias  in  fact. 

Those  who  are  acquainted  with  the  transaction  of  business  in  Courts 
of  Justice,  and  who  have  watched  the  workings  of  the  human  heart, 
as  it  has  discovered  itself  upon  the  witness  stand,  and  in  the  jury  box — 
who  have  witnessed  the  mortification,  chagrin,  the  anger,  the  injured 
pride  and  wounded  vanity  of  those  who  are  daily  brow-beaten  and  cross- 
questioned  or  challenged  as  incompetent  to  sit  upon  juries,  well  know 
that  there  is  no  more  efifectnal  way  of  damning  a  cf^use  than  to  compel  a 
party  thus  in  limine  to  assail  all  the  vulnerable  points  of  human 
weakness.  I  have  known  many  instances  in  which  persons  have  con- 
ceived and  retained  the  most  bitter  animosities  towards  counsel  for 
challenging  them  as  jurors,  and  that  too,  in  cases  where  there  could  be 
no  possible  interest  on  either  side.  Knowing  this,  it  would  amount 
almost  to  denial  of  justice  to  compel  a  party  on  trial  for  his  life  to 
resort  to  such  a  mode  to  ascertain  the  competency  of  his  jurors.  With 
the  facts  of  this  case  we  have  nothing  to  do. 

This  Court  will  not  make  itself  the  mere  instrument  of  an  insatiated 
thirst  for  blood,  nor  pander  to  any  public  clamor  for  vengeance.  The 
law  should  (brow  its  protecting  mantle  around  the  hardened  criminal 
as  well  as  the  innocent,  and  guarantee  to  each  the  right  of  a  fair  trial. 
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We  are  of  the  opinion  that  the  jadgment  of  the  Court  below  should 
be  set  aside  for  the  reasons  assigned,  and  that  the  prisoner  should  be 
retried  for  manslaughter. 

In  the  case  of  the  People  r.  Oilmore,  4  Cal,  376,  this  Court  held 
that  a  con?iction  of  manslaughter  acquitted  for  murder,  and  that  the 
prisoner  could  not  be  again  tried  for  the  crime  of  murder. 

Notwithstanding  the  specific  directions  given  to  retry  the  prisoner  for 
manslaughter  we  were  informed  on  the  argument  in  this  case  that  a 
nolle  prosequi  in  that  case  was  entered,  and  the  prisoner  discharged. 

We  have  never  arrogated  to  ourselves  any  more  learning  than  that 
possessed  in  inferior  Courts  and  prosecuting  officers,  but  it  would  be 
scarcely  unfair  to  suppose  that  the  united  judgment  of  three  men  was 
sometimes  equal  to  that  of  one,  and  if  we  mistake  not  the  theory  of  our 
system  of  jurisprudence,  the  Supreme  Court  was  designed  as  a  tribunal  of 
last  resort  to  settle  precedents,  and  its  decisions  are  authoritative  upon 
the  Courts  of  this  State,  notwithstanding  they  may  not  meet  with  the 
approbation  of  others  of  more  wisdom,  learning  and  integrity  than  our- 
selves. The  case  of  Gilmore  was  one  of  brutal  murder,  a  case  in  which 
the  Court  below  granted  a  new  trial,  assigning  as  the  reason,  that  he 
ought  to  have  been  convicted  of  murder,  and  yet  in  despite  of  the  order 
of  this  Court,  he  was  discharged  and  public  justice  thereby  defeated. 
We  have  alluded  to  these  facts  for  the  purpose  of  exculpating  ourselves 
from  the  charge  of  his  voluntary  acquittal,  and  expressing  our  deter- 
mination hereafter  of  firmly  carrying  out  the  orders  of  this  Court. 

Judgment  reversed  and  new  trial  ordered. 
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JOHN  BROCK  and  W.  H.  PRITCHPORD,  Appellants,  v.  BRUCE.        ^^  ^ 
HERRICK  and  Others,  Respondents.  fs^ 


A  Coanty  Court  has  no  jurisdiction  to  enforce  a  mechanic's  lien,  where  the 
amoaut  in  controversy  exceeds  two  hundred  dollars. 

Appeal  from  the  District  Court  of  the  Eleventh  Jadicial  District, 
El  Dorado  County. 

This  action  was  brought  to  recover  the  possession  of  certain  property 
In  El  Dorado  county.  The  title  relied  upon  by  the  plaintiffs  was  derived 
from  a  sale  made  by  the  Sherifif,  by  virtue  of  an  execution  issued  out 
of  the  County  Court  of  said  county. 

The  execution  was  upon  a  judgment  rendered  in  the  County  Court 
in  a  suit  to  enforce  a  mechanic's  lien,  in  which  the  amount  in  contro- 
versy was  greater  than  two  hundred  dollars. 

The  Court  nonsuited  the  plaintiffs,  and  they  appealed. 

Newdl  and  Williams^  for  Appellants.    . 

The  Court  erred  in  granting  the  nonsuit.  The  County  Court  is 
clothed  by  statute  with  jurisdiction  to  enforce  a  mechanic's  lien.  Sec 
44,  chap.  5  of  an  Act  concerning  the  Conrts  of  Justice  of  this  State, 
and  Judicial  Officers,  passed  May  19, 1853.  Bottomly  t;.  Grace  Church, 
2  Cal.,  91. 

Robertson^  Anderson  and  Hume,  for  Respondents,  in  support  of  the 
nonsuit  cited  Caulfield  t;.  Hudson,  3  Cal,  389.  Reed  et  al,  v.  McCor- 
mack,  4  lb.,  342.  Burgoyne  t;.  The  Supervisors  of  San  Francisco,  5 
lb.    Parsons  v.  The  Tuolumne  Water  Company,  5  lb.,  43. 

MuBRAT,  G.  J.,  delivered  the  opinion  of  the  Court.  Hbtdbnfeldt, 
J.,  and  Brtan,  J.,  concurred. 

The  only  question  involved  is  whether  the  County  Court  has  jurisdic- 
tion to  enforce  a  mechanic's  lien  where  the  amonnt  in  controversy  ex- 
ceeds two  hundred  dollars. 

It  is  contended  that  this  is  a  special  case  within  the  meaning  of  the 
9th  section  of  the  6th  Article  of  the  Constitution  of  this  State.    In 
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Parsons  v  The  Taolatnne  Company  we  held  that  the  words  special 
cases  were  intended  to  embrace  those  cases  that  are  the  creation  of 
statute,  and  the  proceedings  nnder  which  are  aiiknown  to  the  general 
frame-work  of  Courts  of  Common  Law  and  Equity.  Proceedings  to 
enforce  a  mechanic's  lien  cannot  properly  be  said  to  come  within  this 
definition.  The  mechanic  is  entitled  to  receive  compensation  for  his 
labor  and  materials,  and  may  enforce  his  right  by  suit  in  Courts  of 
General  Jurisdiction.  Thus  far  he  stands  upon  the  same  footing  as 
other  litigants  in  the  assertion  of  a  right,  to  which  the  law  is  adequate, 
to  furnish  a  remedy.  In  addition  to  this  the  law  of  this  State  has 
superadded  a  new  security,  which  provides  that  by  complying  with  cer- 
tain regulations,  the  property  itself  shall  be  liable  for  the  debt;  in  other 
words  it  creates  a  sort  of  mortgage  or  security,  which  follows  the 
original  debt  or  obligation,  and  which  may  be  enforced  upon  the  Chan- 
cery side  of  the  District  Courts  precisely  as  any  other  species  of  mort- 
gage or  equitable  lien  in  a  Court  of  Chancery.  It  follows  that  the 
County  Court  had  no  jurisdiction. 
Judgment  affirmed,  with  costs. 


SUSAN  MOFFATT,  Appellant,  v.  S.  C.  MOFFATT.  Respondent. 

The  desertion  of  the  husband  entitles  the  wife  to  her  own  domlcil. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
San  Francisco  County. 

Crosby  and  Barnard  Sr  /.  B,  Hart,  for  Appellant. 

The  Respondent  was  unrepresented  by  counsel. 

Bryan,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
and  Heydenfeldt,  J.,  concurred. 

This  is  an  action  brought  by  the  appellant  for  the  purpose  of  obtain- 
ing a  divorce.    The  complaint  alleged  an  abandonment  and  desertion 
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by  the  husband  from  his  wife  for  over  three  years.  The  report  of  the 
referees,  to  whom  the  cause  was  referred  establishes  that  fact. 

There  is  no  analogy  between  this  cause  and  the  case  of  Kashaw  v. 
Kashaw,  3  Cal,  312,  as  the  record  seems  to  indicate. 

In  the  case  of  Kashaw  v.  Kashaw,  the  wife  followed  the  husband  to 
this  State,  and  having  resided  in  the  State  less  than  six  months,  sued  for 
a  divorce.  A  question  arose  in  that  case  as  to  domicil,  it  being  held  that 
the  wife's  domicil  should  be  considered  in  the  case  referred  to,  as  that 
of  her  husband. 

In  the  cause  before  us  there  is  evidence  of  a  palpable  desertion  upon 
the  part  of  the  husband,  and  for  a  time  deOned  by  law  as  sufficient  to 
afford  to  the  wife  a  proper  reason  for  an  application  for  a  divorce.  The 
desertion  of  the  husband  entitles  the  wife  to  her  own  domicil. 

We  deem  that  the  Court  below  erred  in  its  ruling,  and  the  judgment 
must  be  reversed,  with  costs. 


1 


BENJAMIN    S.   BROOKS,   Respondent,  v.  JOHN    S.  HAGER 
Defendant,  and  WM.  M.  LENT,  Intervenor  and  Appellant. 

The  sixteenth  and  seventeenth  sections  of  the  Practice  Act,  and  the  serenty- 
secoad,  .seventy-third  and  seventy-fourth  sections  of  the  Amendments  of  18.5  4 
to  the  Practice  Act,  give  a  party  the  right  to  intervene  in  an  action  in  case  of 
tlie  transfer  of  any  interest  during  the  pendency  thereof,  or  where  he  is  directly 
interested  in  the  subject  matter  in  litigation,  and  this  can  be  done  either  belore 
or  after  issue  has  baeu  joined  in  the  ca^c. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  facts  material  to  the  points  decided,  appear  in  the  opinion  of  the 
Court. 

Jo,  G.  Baldwin^  for  Intervenor. 

Cited  the  Prac.  Act,  §§  16,  17,  659,  660,  661,  662.     1  Story's  Eq. 
Jurisp.,  §§  405.  406. 

36 
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RespoDdent,  pro  se. 
No  brief  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Bryan,  J.,  con- 
curred. 

linger,  the  original  defendant  in  this  suit,  filed  his  answer  in  the 
Court  below,  in  the  natnre  of  a  disclaimer,  denying  that  lie  had  any 
interest  in  the  property  in  controversy,  and  alleging  that  he  had  sold 
the  same  to  Lent. 

Lent  sought  to  intervene  and  defend,  which  was  refused  by  the 
Conrt,  from  which  order  this  appeal  is  now  brought. 

The  simple  question  presented  for  consideration,  is  the  right  of  a 
third  person  under  our  statute  to  be  made  a  party,  where  he  is  directly 
interested  in  the  subject  matter  in  litigation.  The  rule  as  it  existed 
upon  this  subject,  both  at  law  and  in  chancery,  has  been  altered  by  the 
Practice  Act  of  this  State,  by  the  sixteenth  and  seventeenth  sections 
of  which  it  is  provided,  that  in  case  of  the  transfer  of  any  interest  in 
the  action  during  the  pendency,  the  suit  may  be  continued  in  the  name 
of  the  original  party,  or  tlfe  Court  may  allow  the  person  to  whom  the 
transfer  is  made,  to  be  substituted  in  the  action.  Again,  it  is  provided 
that  the  Court  shall  order  parties  to  be  brought  in,  if  there  cannot  be 
a  complete  determination  of  the  action,  without  prejudice  to  their 
interests.  By  the  seventy-second  section  of  the  Act  regulating  Civil 
Cases,  passed  May  13th,  1854,  it  is  expressly  provided  that  *'a  third 
person  may  intervene  either  before  or  after  issue  has  been  joined  in  the 
case." 

The  sections  thus  quoted,  as  well  as  the  seventy-third  and  seventy, 
fourth  sections  of  the  same  Act,  would  seem  to  give  the  appellant  this 
right, — and  it  would  be  truly  hard  in  this  case,  which  is  a  bill  in  Chan- 
cery to  quiet  title,  if  Lent,  who  bought  pendente  lite^  and  who  would 
be  bound  by  the  decree,  was  not  allowed  to  be  heard,  particularly 
under  the  state  of  the  pleadings. 

The  only  objection  which  we  are  aware  of,  is  the  one  urged  by  the 
Respondeat;  that  such  transfers  may  be  made  ad  injinitum,  and  thus 
justice  may  be  entirely  frustrated  or  delayed. 

Wc  do  not  think  sijch  consequences  need  reasgqably  be  apprehended. 
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No  one  will  willfully  thrust  himself  into  a  controversy  where  ho  is 
sure  to  be  mulct  in  cost  for  his  mendacity,  and  the  seventy-fourth 
section  of  the  Act  has  sufficiently  protected  litigants  from  delay  by 
providing  that  the  Court  shall  determine  upon  the  intervention  at  tho 
same  time  the  suit  is  decided. 

We  are  of  opinion  that  the  Court  below  erred,  in  not  permitting  the 
appellant  to  intervene. 

Judgment  reversed,  with  costs. 


R.  F.  VAN  XORDEX,   Respondent,   v,   G.  W.  BUCKLEY,  and 

others,  Appellants. 

Whore  payment  by  tho  maker  to  the  indorser  is  relied  upon  as  un  excuse  for 
want  of  demand  and  notice,  it  must  be  payment  directly  and  Bpecitically  tor 
the  note,  and  not  a8  security  i'or  all  transactions  iu  the  aggregate. 

Wliere  the  maker  did  not  ppccify  that  the  payment  to  the  indcrser  was  to  meet 
the  indorHid  note,  the  indol•^*eI•  had  a  riffht  to  apply  it  ;o  any  iadel>te(lui'ss  lie 
hfid  a;4aiast  the  maker,  and  to  stand  upon  his  strict  legal  rights,  as  to  demand 
aud  notice  in  regard  to  the  indorsed  aote. 

Appeal  from  the  District  Court  of  the  Xinth  Judicial  District, 
BuUe  County. 

The  facts  of  the  case  are  contained  in  the  special  verdict  of  the 
jory,  which  appears  in  the  opinion  of  the  Court.  The  Court  below 
gave  judgment  upon  the  verdict  for  the  plaintiff.  Defendants  ap- 
pealed. 

R.  S.  Mcsic/Cf  for  Appellants. 

Cited  Story  on  Promissory  Notes,  §§  271,  272.  289,  21)2.  Prac. 
Act,  §  175.     Creamer  i\  Perry,  17  Pick.,  334. 

^os.  E,  N.  Lewis,  for  Respondent. 

Cited,  Lovell  v,  Evertson,  11  Johns.,  67.  Nelson  v.  Dubois,  13 
lb.,   175.      Hunt  v.  Adams,  5  Mass.,  338.      3  lb.,  274.      Sumner  v. 
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(iray,  4  Pick.,  312.  Story  on  Bills,  316.  Story  on  Prora.  Notes 
333  —  335,  457.  3  Kent's  Cora.,  114.  Mead  v.  Small,  2  Green!.,  2dl. 
Bunk  V.  Griswold,  7  Wend.,  165.  13  Barb.,  163.  Bond  r.  Faro- 
hani,  5  Mass.,  170.     5  Pick,  436. 

nEYDENFEij)r,  J.,  dcUvcrcd  tlie  opinion  of  the  Court.  Murray,  C.  J.^ 
concurred. 

Suit  against  makers  and  endorsers  of  a  note.  The  endorsers  relj 
upon  want  of  demand  and  notice.  This  defense  is  replied  to  itith  the 
assertion  that  the  maker  placed  in  the  endorsers^  hands  property  which 
they  sold  and  turned  into  money. 

The  facts,  as  found  by  the  special  verdict  of  the  jury,  are — 

1.  That  the  maker  was  indebted  to  the  endorsers  in  various  sums, 
and  the  latter  were  also  their  accommodation  endorsers  on  this  note. 

2.  The  maker  turned  over  property  to  the  endorsers  as  general 
security,  without  any  direction  as  to  the  application  of  the  proceeds. 

3.  The  property  was  insufficient  in  value  to  pay  the  debts  includin|^ 
this  note. 

4.  There  was  no  demand  upon  the  maker,  and  no  notice  of  Ben- 
payment  to  the  endorsers. 

Where  payment  by  the  maker  to  the  endorser  is  relied  upon  as  tm 
excuse  for  want  of  demand  and  notice,  it  must  be  a  payment  directly 
and  specifically  for  the  note,  and  not  as  security  for  all  transactions  in 
the  aggregate.  The  makers,  in  this  case,  did  not  specify  that  the  pay- 
ment to  the  endorsers  was  to  meet  this  particular  note,  and  it  therefore 
results  that  the  endorsers  had  a  right  to  apply  the  fund  to  any  indebt- 
edness they  held  against  the  maker,  and  further,  to  stand  upon  their 
strict  legal  rights  as  to  demand  and  notice  in  regard  to  the  note  ia 
suit. 

It  follows  from  this  view,  that  the  judgment  is  erroneous,  and  must 
be  reversed. 
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BRIDGET  M.  EVOY,   Appellant,  v.  J.  M.  TEWKSBURY,  Re- 
spondent. 

A  executed  a  lea?c  to  R.  and  at  the  time  of  the  execution,  C  wrote  underneath  it, 
**  1  hereby  agiee  to  pay  the  rent  stipulated  above,  when  it  shall  Leconie  due, 
provided  the  ttiid  B  uoes  not  pay  the  same."  Ihld,  that  the  uf^rei  nient  ut  C, 
l>eing  added  as  an  agreeinem  running:?  with  the  lease,  and  executc«l  at  the  tamo 
time,  it  must  be  cousidered  as  a  part  of  the  lease  itself,  and  not  within  the 
statute  of  frauds. 

The  Ftatute  requires  the  written  agreement  to  answer  for  the  debt  of  another  to 
express  the  consideration  upon  which  it  is  made  :  but  where  the  agreement  is 
extcutfd  at  the  same  time  as  the  lease,  and  forms  the  consideration  for  the 
execution,  it  is  not  a  promise  to  answer  for  the  debt  of  another,  but  must  be 
considfred  as  an  original  undertaking,  and  as  a  pi  omise  made,  upon  the  strength 
ot  which,  another  was  enabled  at  the  time  to  (»btain  possession  of  property,  and 
enjoy  its  use. 

Such  a  tran.saction  is  not  embraced  within  the  statute  of  frauds,  as  the  credit  given 
by  the  written  guaranty  of  the  third  party,  is  the  consideration  upon  which  the 
transaction  is  closed. 

A  demand  of  rent  at  any  time  during  the  term  when  the  same  might  be  due,  will 
be  sutficleut  diligence  to  hold  a  purty  who  has  guaranteed  its  puymtnt. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District,  San 
Francisco  County. 

Action  to  recover  rent.    The  opinion  of  the  Court  contains  the  facts. 

Jos.  B.  Townsend^  for  Appellant. 

1.  The  lease  and  guaranty  were  made  at  the  same  time,  and  consti- 
tute but  one  instrument.  Rogers  v  Kneeland,  10  Weud.,  219.  Stead 
t;.  Liddard,  1  Bing.,  196.     Ch.  on  Cont.,  453,  499. 

2.  The  guaranty  sufficiently  shows  the  consideration  upon  which  it 
was  made.  Boehra  v.  Campbell,  8  Taunt.,  679.  Pace  r.  Marsh,  1 
Biug.,  216.  Stadt  v.  Lill,  9  East.,  348.  Newbury  v,  Armstrong,  6 
Bing,  201.  Ryde  v.  Curtis,  8  Dow.  and  Ry.,  62.  Morris  v.  Stacey, 
1  Holt,  N\  P.  C,  153.     De  Wolf  v,  Rabauld  and  others,  1  Pet ,  477. 

Wm,  lis  Clark ^  for  Respondent. 
No  brief  on  file. 

Bryan,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 
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In  this  cause,  it  is  alleged  in  the  complaint  that  Evoy,  the  appellant, 
executed  a  lease  to  one  McMnkin  of  certain  lauds  in  the  town  of  Contra 
Costa,  Alameda  county,  for  the  terra  of  one  year,  or  until  after  the 
harvesting  of  the  crops  upon  the  laud,  the  lease  being  dated  December 
15,  1853.  It  is  also  alleged  in  the  complaint,  that  in  consideration  of 
the  execution  of  the  lease  by  Evoy  to  McMakin,  respondent  Tewks- 
bury,  at  the  same  date  of  the  instrument,  wrote  underneath,  and  at- 
tached to  the  lease,  the  following  words:  "  I  hereby  agree  to  pay  the 
rent  stipulated  above,  when  it  shall  become  due,  provided  the  said 
McMakiu  does  not  pay  the  same."  Signed,  "  J.  M.  Tewksbnry."  It 
being  alleged  in  the  complaint  that  the  above  agreement  of  the  respond- 
ent was  made  in  consideration  of  the  execution  of  the  lease  by  Evoy  to 
^IcMakin,  and  the  same  being  added  as  an  agreement  running  with 
the  lease,  and  executed  at  the  same  time,  it  must  be  considered  as  a 
part  of  the  lease  itself,  and  not  within  the  statute  of  frauds. 

By  the  statute  of  frauds,  a  special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,  must  be  in  writing,  and  must  express 
the  consideration  upon  which  the  promise  is  made.  But  in  this  case, 
although  the  consideration  is  not  expressly  stated  in  the  writing,  yet 
the  complaint  alleges  that  it  was  executed  at  the  same  time  as  the 
lease,  and  was  the  consideration  upon  which  Evoy  executed  the  lease 
to  31cMakin.  The  promise  of  Tewksbury,  judged  by  the  complaint, 
was  not  a  mere  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another,  but  was  a  promise  made,  upon  the  strength  of  which  another 
was  enabled  at  the  time  to  obtain  possession  of  property,  and  to  enjoy 
its  use;  and  for  all  purposes  it  may  be  considered  as  an  original  under- 
taking. The  statute  of  frauds  was  not  intended  by  its  framers  to  era- 
brace  a  transaction  such  as  is  represented  in  the  complaint  in  this 
cause.  Instead  of  being  a  preventive  of  fraud,  it  might,  in  like  cases, 
if  otlierwise  interpreted,  be  the  instrument  for  the  perpetration  of  the 
grossest  frauds,  in  dealings  between  different  citizens  of  the  State. 

This  view  seems  to  be  the  settled  one  of  Courts  in  the  more  modern 
decisions.  In  llider  v.  Curtis,  16  Com.  L.  R.,  335,  the  guaranty  was 
as  follows:  "  I  do  hereby  agree  to  become  security  for  Mr.  K.  G.,  now 
your  traveler,  in  the  sum  of  j2500,  for  all  the  money  he  may  receive 
on  your  account."    The  consideration  averred  in  the  declaration  waa 
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the  continuance  of  the  traveler  in  tlie  employ  of  the  plaintiff;  and  the 
whole  Court  were  clear  that  it  snCBciently  appeared  on  the  face  of  the 
instrument.  In  Newburgh  v.  Armstrong,  20  Com.  L.  R.,  272,  the 
game  doctrine  was  held;  also  in  the  case  of  Rodgers  t\  Kneeland,  10 
WendelFs  R.,  219,  the  same  views  were  entertained  by  the  Court. 

The  credit  given  by  the  written  guaranty  of  the  third  party  is  the 
consideration  upon  which  the  transaction  is  closed.  As  to  the  ques- 
tion of  diligence  raised  by  the  demurrer,  it  seems,  that  although  the 
rent  was  payable  upon  the  first  day  of  November,  1854,  and  the  com- 
plaint shows  that  the  demand  was  made  upon  McMakin  upon  the  18th 
inbt.,  yet,  by  the  terms  of  the  lease,  it  did  not  expire  until  the  16th  of 
December,  1854,  and  a  demand  of  the  rent  at  any  time  during  the 
t^rm  when  the  same  might  be  due,  would  be  snflQcient. 

The  judgment  upon  the  demurrer  is  reversed  with  costs,  and  the 
cause  is  remanded  for  trial. 
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NICHOLAS    nUXSAKER,    Respondent,  v.  R.   E.    BORDEN, 

Treasurer  of  Contra  Costa  County,  Appellant. 

The  Act  of  Ft'brnary,  1855.  to  fund  the  debt  of  Contra  Costa  County,  and  which 
providi'8  that  all  indebtedn«'SH  of  the  county  prior  to  the  first  day  of  Fel>ruary, 
1835,  hhall  l»e  paid  only  by  fundin«7  it,  do  ,'s  uol  impair  ihe  obligation  of  coa- 
tracts,  and  id  not  therefore  uucoui-titutional. 

The  oblijTfttlon  to  pay  is  acknowledged  by  the  Act,  and  the  plaintiff  's  rijifht  to 
receive  the  wholo  amount  of  hin  debt  is  unaffected.  The  only  charge  made  is 
in  the  mode  and  time  of  payment. 

A  County  Govprnm?nt  is  a  portion  of  the  State  Government,  and  the  county 
debt,  created  by  authority  of  law.  i*  a  i».nt  of  the  public  Sta^e  debt,  and  in  the 
samt*  manner,  as  there  is  no  remedy  a^.nast  the  State,  there  may  be  none 
against  the  county. 

A  county  is  not  a  person  in  any  sense — it  is  not  a  corporation.  It  cannot  sue  or 
bj  «ued,  except  wli  -re  spt?cially  permitted  by  statute,  and  «<uch  permisiiioa 
can  be  withdrawn  or  denied  at  any  time  the  Legislature  may  tbiuk  proper. 

"Where  the  State  has  passed  an  Act  to  fund  the  indebtedness  of  a  county  the 
holders  of  warrants  on  the  County  Trra«iury  are  not  compellecl  to  accept  lK>nd» 
lor  them,  or  in  other  words  to  fund  them;  they  are  simply  left  unprovided  for 
in  any  other  way. 

AiTEAL  from  the  District  Coart  of  the  Seventh  Judicial  District, 
Contra  Costa  County. 

The  opinion  of  the  Court  contains  the  facts. 

//.  Mills,  for  Appellant. 

In  support  of  the  appeal  cited  Purdy  v.  The  People,  4  ITill, 
393.  2  Kent's  Com.,  212,  274,  305.  Smith  v,  Morse,  2  California, 
524.  Ch.  on  Cont ,  15.  Livingston  v,  Rogers,  1  Caines,  483. 
Tucker  v.  Woods,  12  Johns.,  190.  Keep  v,  Goodrich,  12  Johns., 
397.  Wood  V.  Edwards,  19  lb.,  205,  Ang.  and  Ames  on  Corp.,  § 
17,  18,  19.  Ramford  v.  Wood,  13  Mass.,  192.  Wilcock  on  Municipal 
Corp.,  Pt.,  1,  §  852.  Terret  r.  Taylor,  9  Cranch,  43.  Dartmouth 
College  V,  Woodward,  4  Wheat.,  518,  629,  663.  1  Cowen's  Treatise, 
252.  2  Campb.,  329.  Livingston  &  Nicholson  v.  Moore,  1  Balawin's 
C.  C.  R.,  429.  Cook  v.  Satterlee,  6  Cow.,  108.  1  Hill,  256.  23 
Wend.,  71.     9  Johns,  120.    19  lb.,  144. 
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John  Currei/j  for  Respondent.  • 

The  Act  of  February,  1855,  providing  for  the  funding  of  the  debt  of 
the  County  of  Contra  Costa,  is  unconstitutional,  because  its  operation 
is  to  impair  the  obligations  of  contracts.  See  Fletcher  v.  Peck,  6 
Cranch,  87.  McCuIlough  v,  Maryland,  4  Wheat.,  316  Golden  v. 
Prince,  3  Wash  ,  C.  C.  R.,  313.  Smith's  Com.  on  Const.  Law.  §  252. 
13  Mass.,  1.  15  lb..  447.  8  lb.,  423.  Green  v,  Biddle,  8  Wheat., 
84.  McCracken  v.  Hayward,  2  How.,  608.  Ogden  v.  Saunders,  12 
Wheat.,  256.  Wilkinson  v.  Leland,  2  Pet.,  657.  Sturgis  v,  Crowniu- 
shield,  4  Wheat.,  122. 

Heydexfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

The  plaintifif  obtained  a  mandamus  compelling  the  defendant,  as 
Treasurer  of  Contra  Costa  County,  to  pay  him  the  amount  of  certain 
warrants  on  the  County  Treasury,  drawn  by  the  proper  authority  in 
the  year  1853. 

The  defense  set  up  is,  that  by  an  Act  passed  February,  1855,  to 
fund  the  debt  of  Contra  Costa  County,  it  is  specially  provided  that  all 
indebtedness  accruing  or  to  accrue  up  to  April,  1855,  may  be  funded — 
that  all  balances  in  the  Treasury  at  th&  end  of  the  fiscal  year  shall  be 
transferred  to  the  credit  of  the  Sinking  Fund,  and  that  it  shall  not  be 
lawful  for  the  County  Treasurer  to  pay  or  liquidate  any  of  the  indebt- 
edness of  said  county  which  accrued  prior  to  the  first  day  of  February, 
1855,  in  any  other  manner  than  in  the  Act  provided — that  is  by  funding. 

This  defense  is  complete,  unless  as  is  maintained  by  the  plaintiff — the 
last  cited  provision  of  the  Act  id  unconstitutional.  In  order  to  sustain 
this  position,  it  is  charged  that  the  Act  impairs  the  obligation  of  con- 
tracts. It  is  difficult  to  see  how,  by  the  act  in  question,  the  obligation 
of  the  contract  is  at  all  impaired;  on  the  contrary,  the  obligation  to 
pay  is  fully  acknowledged,  and  the  plaintiff's  right  to  secure  the  whole 
amount  of  his  debt  is  unaffected.  The  only  change  made  is  in 
the  mode  and  time  of  payment.  This  seems  to  be  regarded  by  the 
respondent  as  a  change  in  the  remedy  so  material  as  to  affect  the  right, 
and  we  are  referred  to  authorities  which  hold  that  the  Legislature  can 
not  alter  a  remedy  so  as  to  make  the  right  scarcely  worth  pursuing. 
37 
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Tbe  mistake  in  the  argument  is  in  supposing  that  the  plaintifif  had 
any  remedy  whatever  at  any  time.  A  county  is  not  a  person  in  any 
sense — it  is  not  a  corporation.  It  cannot  sue  or  be  sued,  except  where 
specially  permitted  by  statute,  and  such  permission  can  be  withdrawn 
or  denied  at  any  time  the  Legislature  may  think  proper.  A  County 
Government  is  a  portion  of  the  State  Government,  and  the  county 
debt  created  by  authority  of  law,  is  a  part  of  the  public  State  debt, 
and  in  the  same  manner  as  there  is  no  remedy  against  the  State,  there 
may  be  none  against  the  county.  The  sovereign  cannot  be  sued,  in 
whatever  form  she  may  owe,  whether  through  her  own  principal  Trea- 
sury or  one  of  her  subordinate  treasuries,  unless  by  her  own  consent. 
Her  creditors  have  nothing  to  rely  upon  except  her  good  faith,  and 
she  has  equally  the  power  to  postpone  the  time  of  payment,  or  to  refuse 
to  pay  at  all. 

In  the  present  case  the  State  has  exercised  a  legitimate  and  unques- 
tionable power.  She  has  provided  to  fund  the  debt  of  one  of  her  subor- 
dinate governments,  after  a  review  of  its  condition,  in  a  manner  which 
protects  the  debtor  from  loss,  and  which  will  in  time  relieve  the  County 
Treasury  from  its  burden  of  indebtedness  by  a  plan  which  indicates  the 
soundest  Legislative  wisdom. 

The  holders  of  the  warrants  on  the  County  Treasury  are  not  com- 
pelled to  accept  bonds  for  them,  or  in  other  words,  to  fund  them;  they 
are  simply  left  unprovided  for  in  any  other  way.  It  would  amount  to 
the  same  thing  if  the  State  Legislature  merely  repealed  the  Act  giving 
the  county  authorities  power'  to  levy  and  collect  tax  upon  that  portion 
of  her  citizens. 

The  power  to  tax  is  one  of  the  highest  attributes  of  sovereignty, 
and  may  or  may  not  be,  exercised  at  the  will  of  the  sovereign.  Without 
such  will,  and  its  full  and  explicit  expression,  there  are  no  obliga- 
tions arising,  from  laws  or  constitutions,  or  circumstances  which  can 
produce  it. 

The  judgment  is  reversed. 
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EDWIN  TOMLINSON,  Respondent,  v,  MICHAEL   SPENCER,    g?  ^| 

Appellant. 

Undpr  nur  statute,  no  person  can  be  cxclnrlpil  as  a  witness  on  account  of  intorost 
in  the  event  of  the  uciion,  unless  he  may  he  a  party,  or  one  for  whose  imme- 
diate benefit  the  action  is  prosecuted  or  defended. 

In  a  snit,  therefore,  by  an  endorsee  ap^ainst  the  maker  of  a  note,  the  endorser  not 
being  a  party,  is  a  compet»»nt  witni-ss  for  the  plaintiff,  where  it  does  not  ap- 
pear that  the  suit  is  prottecuted  for  his  immediate  benefit. 

An  agent  is  a  competent  witness  to  testify  as  to  his  authority  in  the  performance 
of  acts  for  his  reputed  principal. 

And  the  fact  that  such  asrent  appears  by  his  own  testimony  to  be  a  secret  partner 
with  the  principal,  will  make  no  difference. 

A  release  of  the  endorser  of  a  note  by  the  endorsee,  such  endorsee  being  a  secret 
partner  of  the  maker,  will  not  release  the  maker. 

Where  the  plaintiff  had  no  knowledge  until  the  trial,  that  a  third  party  was  a 
socret  partner  of  the  defendant,  the  non-joinder  of  such  third  party  cannot  be 
objected  to  by  the  defendant. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,  San. 
Francisco  County. 

The  cause  was  tried  by  the  Court  below  without  a  jury,  who  found 
the  facts  as  stated  in  the  opinion  of  this  Court. 

Tiljord,  Magraw  and  Wills,  for  Appellant. 

1.  The  witness,  Stanton,  was  incompetent  to  testify,  as  he  clearly 
was  an  interested  party.  3  Serg.  &  R.,  406.  1  Harris,  650.  6  Hill, 
82.  13  N.  H.,  2C3.  16  Johns.,  89.  1  Gr.  Ev.,  §  177,  395.  2  lb , 
§484.     3  Cal,  302. 

2.  By  the  plaintiff's  own  showing,  Stanton  was  a  joint  proraissor,  as 
well  as  an  endorser,  and  as  such  was  discharged  by  the  general  release. 
A  release,  by  the  holder,  of  one  joint  drawer,  or  endorser,  or  acceptor, 
whether  they  are  partners  or  not,  will  discharge  all  the  joint  parties; 
for  such  a  release  is  a  complete  bar  to  any  joint  suit,  and  no  separate 
suit  can  be  maintained  in  such  a  case.     In  short,  when  the  debt  is  ex- 


Digitized  by  VjOOQ  IC 


292  JULY  TERM. 


EJirlD  TomliiMOo,  Respondent,  o.  Ilieh»*l  Spencer,  Appellant. 


tinguished  as  to  one,  it  discbarges  all,  whether  the  parties  intended  it 
or  not.    Story  on  Bills,  §  431. 

Geo  K.  Piatt,  for  Respondent. 

1.  It  is  no  objection  to  the  competency  of  a  witness  that  he  is  a 
party  to  the  same  bill  or  note,  unless  he  be  directly  interested  in  the 
event  of  the  snit,  and  be  called  in  support  of  such  interest.  Ch.  on 
Bills,  G73.  1  Bull.  N.  P.,  289.  J  Ph.  Ev.,  145.  1  Gr.  Ev.,  §  416. 
Bent  V.  Baker,  3  T.  R.,  27.  Jordaine  v.  Eastbrooke,  7  lb.,  601.  4 
Stark.  E7.,  298.    3  N.  H.,  115. 

2.  It  was  not  necessary  that  Stanton  should  have  been  made  a  co- 
defendant;  for  although  the  testimony  discloses  that  he  was  a  secret 
partner,  it  is  not  shown  that  the  knowledge  of  this  fact  was  brought 
home  to  the  plaintiff.  Ch.  on  Bills,  43.  1  Collyer  on  Part,,  411.  U. 
S.  Bank  r.  Burney,  5  Mason,  272.  Palmer  v,  Stevens,  1  Denio,  471, 
481. 

Brtan.  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 

It  appears  from  the  record  in  this  cause,  that  C.  II.  Stanton,  claim- 
ing to  be  a  secret  copartner  of  Spencer,  the  appellant,  in  the  transac- 
tion of  business  at  Union — the  business  being  conducted  in  the  name 
of  Spencer, — negotiated  a  promissory  note  for  $500,  drawn  by  hira  as 
Spencer's  authorized  agent,  in  the  name  of  Spencer  as  maker,  payable 
to  himself,  and  endorsed  to  respondent,  Tomlmson.  The  Court  below 
finds  that  Stanton  was  a  secret  partner  of  Spencer  in  the  mercantile 
business.  That  Spencer  attended  to  the  sales  at  Union,  and  that 
Stanton  remained  at  San  Francisco  for  the  purpose  of  purchasing 
goods,  with  which  to  supply  the  trade  at  Union;  and  that  the  note  in 
question  was  given  for  money  borrowed  of  plaintiff,  and  that  a  large 
shore  of  the  money  so  borrowed,  was  actually  paid  out  by  said  Stan- 
ton for  merchandise,  which  was  forwarded  by  him  to  Spencer,  at  Union, 
and  wns  there  sold  for  the  benefit  of  said  parties. 

It  is  objected,  that  Stanton,  who  was  introduced  as  a  witness,  after 
being  released  upon  his  endorsement  by  the  plaintiff  below,  was  incom- 
petent to  testify  as  to  his  copartnership  with  Spencer;  and  incompe- 
tent, for  the  purpose  of  establishing  his  authority,  to  bind  Spencer  by 
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the  making  of  the  note,  npon  the  gronud  of  his  interest  in  the  trans- 
action. 

The  general  rnle  as  laid  down  in  Chitty  on  Bills,  p.  669,  is  thus 
stated:  "  That  it  is  no  objection  to  the  competency  of  a  witness,  that 
he  is  also  a  party  to  the  same  bill,  or  note,  unless  he  be  directly  inter- 
ested in  the  event  of  the  suit,  and  be  called  in  support  of  such  interest, 
or  unless  the  verdict,  to  obtain  which  his  testiraouy  is  offered,  would 
be  admissible  evidence  in  his  favor  in  another  suit." 

In  this  State  the  rule  has  been  much  eidarged;  and  no  person  shall 
be  excluded  as  a  witness  on  account  of  interest  in  the  event  of  the 
action  or  proceeding,  unless  he  may  be  a  party  to  the  proceeding,  or 
one  for  whose  immediate  benefit  it  is  prosecuted  or  defended.  Cal. 
Laws,  1851,  pp  113  and  114.  The  endorser  in  this  cause  is  not  a 
party,  nor  does  it  appear  that  the  action  is  prosecuted  for  his  imme- 
diate benefit.  From  the  necessities  of  commercial  and  business  trans* 
actions,  it  has  been  found  necessary  to  admit  an  agent  to  testify  as  to 
his  authority  in  the  performance  of  acts  for  his  reputed  principal. 
That  the  agent,  as  in  this  case,  should  subsequently  appear,  by  his  own 
testimony,  to  be  a  secret  partner  in  business  with  the  party  for  whom 
he  acted,  would  make  no  diflference  in  the  application  of  the  rule  as  to 
third  persons.  If  it  was  intended  as  a  partnership  transaction,  the 
remedy  of  Spencer  is  against  his  partner. 

It  is  also  objected  by  counsel,  that  the  release  of  Stanton  by  plain- 
tiff, from  all  liability  on  account  of  his  endorsement  of  the  note,  would 
(the  fact  being  conceded  that  they  were  copartners,)  operate  as  a  re- 
lease of  the  firm.  Were  this  the  case,  from  the  fact  that  the  release 
only  applies  to  the  endorsement,  it  could  by  no  rule  of  constraction 
release  the  maker  of  the  note. 

As  to  the  further  objection,  that  Stanton,  being  a  secret  copartner, 
he  should  have  been  made  a  party  to  the  suit, — it  does  not  appear 
from  the  record  that  the  plaintiff  had  any  knowledge  of  that  fact  until 
the  trial  of  the  cause.  In  the  absence  of  such  informatio;^  being 
brought  home  upon  him,  he  could  only  look  upon  Stanton  as  the  ordi* 
Dary  payee  of  a  note  which  he  had  endorsed  to  plaintiff  for  value 
received. 

The  judgment  of  the  Court  below  must  be  affirmed,  with  costs. 


Digitized  by  VjOOQ  IC 


294  JULY  TERxM. 


B.  C^hoon  and  A.  J.  Kent.  AppelUnts,  r.  ThomMS.  Levy  and  othem,  Bespondeutg. 


B.  CAHOON  and  A.J.  KENT,  Appellants,  r.  THOS.  S.  LEVY, 
and  others,  Defendants,  and  ISAAC  NATHAN,  Garnishee,  Re- 
spondents. 

The  doctrine  of  garnishment,  although  partially  regulated  by  statute,  is  not  the 
h?sfl  a  common  law  proceeding,  and  therefore  in  proceedings  against  a  gar- 
nishee, the  parties  are  entitled  to  a  jury  trial. 

In  Chancery  cases  the  parties  have  no  right  to  demand  a  trial  hy  jury,  but  in  all 
oases  at  law,  it  is  a  right  which  can  be  msisu  d  upon  and  enforced. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District,  Sa- 
cramento County. 
The  opinion  of  the  Court  contains  the  facts. 

Crocker  Sf  Robinson,  for  Appellants. 

Moore,  Meredith  Sf  Wei  It/,  for  Respondents. 

No  authorities  were  cited  by  counsel. 

Heydknfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  and  Bryan,  J.,  concurred. 

It  is  only  necessary  to  consider  one  of  the  questions  raised  by  the 
appellants.  The  case  in  the  Court  below  involved  the  determination 
of  certain  issues  of  fact,  and  the  plaintiffs  demanded  a  trial  by  jury, 
which  was  denied.  We  have  held,  that  in  Chancery  cases,  the  parties 
have  no  right  to  demand  a  trial  by  jury,  but  we  are  of  opinion  that  in 
all  cases  at  law,  it  is  a  right  which  can  be  insisted  upon  and  enforced. 
The  doctrine  of  garnishment  is  part  of  the  common  law  derived  from 
the  custom  of  London,  and  although  it  is  here  partially  regulated  by 
statute,  it  is  not  the  less  a  common  law  proceeding. 

As  it  is  impossible  to  say  how  the  issues  will  be  determined  upon 
another  trial,  it  is  unnecessary  to  pass  upon  the  other  assignments  of 
error.  For  the  one  already  noticed,  the  judgment  is  reversed,  and  the 
cause  remanded. 
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THE  PEOPLE  OP   THE  STATE  OF  CALIFORNIA,  Respon- 
dents. V,  ELIZABETH  APPLEGATE,  Appellant. 

This  Court  has  no  appellate  jurisdiction  in  cases  of  misdemeanor  or  crimps  of  a 
le}«  degree  than  felony,  and  no  jurisdiction  can  be  conlerrcd  by  the  Legislature 
in  the^e  cases. 

Writ  of  Error  from  the  Court  of  Sessions  of  Nevada  County. 

Tweed  Sf  Searles,  for  Appellant. 

/  R  McConnelly  Attorney  General,  for  the  People. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  nEVDENFELDT, 
J.,  and  Bryan,  J.,  concurred. 

The  4th  section  of  the  6th  Article  of  the  Constitution  of  this  State 
provides,  that  **the  Supreme  Court  shall  have  appellate  jurisdiction  in 
all  cases  when  the  matter  in  dispute  exceeds  two  hundred  dollars,  when 
the  legality  of  any  tax,  toll,  or  impost,  or  municipal  fine  is  in  question, 
and  in  criminal  cases  amounting  to  felony  on  questions  of  law  alone." 

The  word  or  is  substituted  for  on  in  the  printed  copy  of  the  Constitu- 
tion. By  reference  to  the  engrossed  copy  on  file  in  the  office  of  the 
Secretary  of  State,  it  is  apparent  that  this  is  a  misprint  which  alters 
the  whole  scope  of  the  section. 

Following  the  rules  of  construction  adopted  by  us  in  the  cases  of 
Caulfield  v.  Hudson,  and  Burgoyne  v.  The  Supervisors  of  San  Fran- 
cisco, this  section  will  admit  of  but  one  interpretation;  for,  as  there 
decided,  if  the  grant  of  appellate  excludes  original  jurisdiction,  and  the 
amount  specified  of  two  hundred  dollars,  limits  and  negatives  jurisdic- 
tion over  smaller  amounts  than  two  hundred  dollars  in  civil  cases,  so 
the  words  in  the  latter  part  of  the  section,  *'ip  criviinal  cases  amount- 
ing to  felony,^  limits  the  jurisdiction  of  this  Court  except  as  to  the 
cases  provided. 

We  have  sought  in  vain  for  some  escape  from  this  conclusion,  but 
the  letter  of  the  Constitution,  as  well  as  the  debates  of  the  Convention, 
show  this  to  have  been  the  intention  of  its  framers.     They  seem  to 
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hare  acted  upon  the  hypothesis,  that  the  Sapreroe  Coart  ought  not  to 
be  occupied  in  determininp^  inconsiderable  controversies,  and  some  of 
the  members  of  that  body  were  even  opposed  to  appeals  in  cases  of 
felony. 

From  this,  it  will  appear,  that  this  Court  has  no  appellate  jurisdiction 
in  cases  of  misdemeanors  or  crimes  of  a  less  degree  than  felony,  and 
that  no  jurisdiction  can  be  conferred  by  the  Legislature  in  those  cases. 
We  cannot  leave  this  subject  without  expressing  our  regret  at  the  con- 
clusion to  which  we  are  forced  to  come,  and  the  policy  which  actuated 
the  Convention.  As  the  law  now  stands  these  cases  are  tried  by  the 
Courts  of  Sessions,  tribunals  which,  it  may  be  said  without  disrespect, 
do  not  always  in  our  State  possess  that  legal  knowledge  which  would 
justify  confidence  in  the  finality  of  their  decisions. 

It  will  not  unfrequently  happen,  that  the  judgment  of  these  Courts 
will  be  dififerent  in  the  various  counties  of  the  State,  and  uncontrolled 
by  any  supervisory  or  appellate  power,  they  may  become  the  engines 
of  persecution  and  oppression. 

We  would  respectfully  recommend  to  the  Legislature,  that  the  power 
of  these  Courts  to  fine  and  imprison,  should  be  limited,  and  that  the 
District  Courts  should  be  invested  with  jurisdiction  in  all  cases,  where 
any  serious  punishment  is  attached. 

Writ  of  error  dismissed,  with  costs. 
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HENRY  L.  SANFORD  and  ENCARXACIOX  SAXFORD,  Ap- 
pellants,  v.  SAMUEL  C.  HEAD  and  JOSIAU  MERRITT.  Re- 
spondeats. 

The  District  Judge,  whilst  sitting  la  an  equity  cause,  is  possessed  of  all  the  powers 
of  a  Court  of  Chancery. 

The  District  Court  being  a  Court  of  gent-ral  jurisdiction,  can,  in  a  case  in  equity, 
where  fraud  and  collusion  are  charged  against  a  Judge  in  entering  an  ordv.r  or 
decree,  review  the  same  and  annul  it,  if  the  facts  justily  such  a  conclusion. 

A  Court  of  Chancoi-y  has  full  power  to  set  aside  decrees  obtained  by  fraud,  on  an 
original  bill  filed  for  that  purpose. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District,  Mon- 
terey County. 

The  defendant,  Head,  was  administrator  npon  the  estate  of  Jose  M. 
Sanchez,  deceased.  Merritt  was  the  Probate  Judge  of  Monterey 
County. 

The  suit  was  a  bill  in  Chancery,  for  the  benefit  of  heirs,  to  set  aside 
certain  proceedings  in  the  Probate  Court.  A  statement  of  facts  sufli- 
cicnt  for  a  full  understanding  of  the  case,  will  be  found  in  the  opinion 
of  the  Court. 

Howard  4*  Perley,  and  David  S.  Terry,  for  Appellants. 

The  District  Courts  of  this  State  have  jurisdiction  to  vacate  and 
atmul  a  decree  of  a  Probate  Court,  when  obtained  by  fraud,  and  the 
only  mode  of  impeaching  such  decree  is  by  an  original  bill.  Story^s 
Eq.  PI.,  §  426.  1  Johns.  Ch.,  40l  2  J.J.  Marsh.,  405.  Wright  v. 
Miller,  1  Sandf.  Ch.,  120.  Lafarge  v.  The  People,  3  Cal.,  130.  Van- 
lueter  v,  Jones,  2  Gr.  Ch.,  520. 

7).  R.  Ashley,  for  Respondents,  cited  no  authorities. 

Bryan,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J.,  con- 
curred. 

In  this  cause,  appellants  in  the  Court  below  file  their  bill,  setting  up, 

amongst  other  things,  that  they  are  interested  in  the  estate  of  one  Jose 

M.  Sanchez,  deceased;  and  that  an  order  was  obtained  from  the  l*ru- 
38 
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bate  Judge  of  the  Connty  of  Monterey,  ordering  them  to  pay  over  to 
Head,  the  administrator  of  the  estate,  the  sum  of  $8,200. 

It  is  further  alleged  by  the  complainants,  that  proceedings  were  com- 
menced against  the  administrator  at  a  subsequent  period,  the  object  of 
which  was  the  removal  of  the  administrator  from  office,  and  that  whilst 
those  proceedings  were  pending,  the  Probate  Judge  set  aside  an  order 
staying  proceedings  on  the  part  of  the  administrator. 

The  bill  filed  alleges  fraud  and  collusion  between  the  administrator 
and  the  Probate  Judge,  and  seeks  to  set  aside  the  proceedings  in  the 
Probate  Court,  for  the  benefit  of  heirs,  upon  the  ground  of  collusion 
and  fraud  between  the  Judge  presiding  in  the  premises  and  the  admin- 
istrator. • 

Respondents  demurred,  upon  the  ground  that  the  proceedings  of  the 
Probate  Court  could  not  be  attacked  or  reviewed  except  upon  appeal 
and  the  demurrer  was  sustained. 

It  is  a  familiar  maxim  of  the  law,  that  fraud  vitiates  every  thing. 
The  District  Courts,  by  the  Constitution  of  this  State,  are  clothed  with 
original  jurisdiction  in  law  and  equity,  where  the  amount  in  controversy 
exceeds  two  hundred  dollars,  exclusive  of  interest.  The  District  Judge, 
whilst  sitting  in  an  equity  cause,  is  possessed  of  all  the  powers  of  a 
Court  of  Chancery.  The  District  Court  being  a  Court  of  general  juris- 
diction, can,  in  a  case  in  equity,  where  fraud  and  collusion  are  charged 
against  a  Judge,  in  entering  an  order  or  decree,  review  the  same,  and 
annul  it,  if  the  facts  justify  such  a  conclusion.  Unless  a  Court  of  gen- 
eral jurisdiction  possessed  such  a  power  over  limited  and  inferior  tribu- 
nals, such  as  Probate  Courts,  the  rights  of  heirs  and  orphans  might  be 
at  any  time  endangered  without  a  remedy. 

The  doctrine  seems  to  be  admitted  as  unquestionable,  that  a  Court 

of  Chancery  has  jurisdiction  to  set  aside  decrees  obtained  by  fraud  on  aa 

original  bill  filed  for  that  purpose.     Such  is  the  view  taken  in  Wrights 

V.  Miller,  1  Sandford's  Ch.  R.,  120.     It  is  also  so  held  in  Reigal  v. 

,  Wood,  1  Johnson's  Ch.R.,  401. 

The  bill  in  this  cause  alleges  a  state  of  facts,  which,  if  true,  might 
forever  prevent  a  party  from  obtaining  his  just  rights  in  any  other 
manner  than  by  the  interposition  of  a  Court  of  Chancery. 

The  Judge  himself  who  sits  in  the  cause,  is  charged  with  collusion 
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Thomas  S.  Barnate&d,  Respondent,  r.  The  Empire  Mining  Company,  Appellants. 

with  the  administrator,  in  the  misappropriation  of  the  funds  of  the 
estate.     We,  therefore,  consider  that  the  Court  below  erred  in  sus- 
taining the  demurrer — holding  that  a  Court  of  Chancery  has  full  power 
in  all  cases  where  fraud  and  collusion  is  charged  in  the  bill. 
Judgment  reversed  with  costs,  and  cause  remanded  for  hearing. 


THOMAS  S.  BARNSTEAD,  Respondent,  v.  THE  EMPIRE 
MINING  COMPANY,  Appellants. 

The  right  of  a  member  of  an  incorporated  company  to  sue  the  corporation  is 
undoubted. 

One  partner  cannot  sue  the  other  in  an  action  at  law.    The  remedy  is  by  bill  in 
equity  for  a  dissolution  and  an  account. 

The  Practice  Act  authorizes  the  Court  to  make  an  order  directing  a  party  to  pro- 
duce books  and  papers  in  Court. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District,  Ne- 
vada County. 

Dibble  4*  Thayer,  for  Appellants. 

Conn,  Dunn  Sf  Smith,  for  Respondent. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court,  Brya!I,  J.,  and 
Heydenfeldt,  J.,  concurred. 

There  is  no  ground  in  this  case  which  seriously  warrants  an  appeal. 
The  right  of  a  member  of  an  incorporated  company  to  sue  the  incorpo- 
ration has  never,  to  onr  knowledge,  been  doubted,  and,  in  this  very 
right  consists  one  of  the  essential  differences,  between  incorporations 
and  mere  partnerships;  for  in  the  latter,  one  partner  cannot  sue  in  an 
action  at  law,  but  must  file  his  bill  in  equity  for  a  dissolution  and  an 
acconnt. 

There  was  no  error  in  excluding  the  defendants*  evidence ;  they  were 
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directij  interested  in  the  result  of  the  judgment,  and  incompetent  under 
the  statute. 

Much  stress  was  laid  in  argument  upon  the  order  of  the  Court,  di- 
recting the  defendants  to  produce  books  and  papers.  The  order  was 
correct,  and  made  upon  the  authority  of  the  statute.  The  other  objec- 
lions  are  frivolous. 

Judgment  affirmed  with  costs. 


EX  PARTE.— -FRANK  KNOWLES. 

The  power  to  Daturalize  is  made  a  judicial  power  by  Act  of  Congress* 

Congress  cannot  confer  any  judicial  power  upon  a  State  Court. 

The  provision  of  the  Constitution  of  the  United  States,  which  gives  Congrcpstfw 
power  to  establish  *•  an  uniform  rule  of  naturalization,"  is  construed  to  mean, 
that  the  rule  when  established  shall  be  executed  by  the  States. 

Undrr  the  Act  of  Congress  of  1802.  **  every  Court  of  Record  in  any  individual 
State,  having  common  law  jurisdiction  and  a  seal,  and  clerk  or  protho notary, 
shall  be  con^^idered  as  a  District  Court  within  the  meaning  of  Ibis  Act,"  and 
such  Courts  have  power  to  naturalize. 

The  Supreme  Court  of  this  State  having  exclusive  appellate  jurisdiction,  has  no 
power  to  naturalize. 

The  Legislature  o**  California  has  by  express  enactment,  conferred  jurisdiction 
en  the  UiHtrict  Courts  of  this  State  to  grant  naturalization,  accofdiug  to  the 
rules  established  by  Congress. 

All  other  Courts  of  this  State,  being  Courts  of  inferior  and  limited  powers,  and 
although  some  are  Courts  of  Record,  yet  having  only  statutory,  and  not  com- 
mon law  jurisdiction,  they  have  no  power  to  grant  naturalization,  and  any 
attempt  of  the  kind  by  thum  would  be  coram  nonjudirtf  and  void. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C 
J.,  and  Bryan,  J.,  concurred. 

This  is  an  application  on  the  part  of  an  alien  to  become  naturalized 
under  the  provisions  of  the  Constitution  and  laws  of  the  United  States. 
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It  has  been  made  directly  to  this  Court,  and  has  been  resisted  by  sev- 
eral eminent  members  of  the  Bar,  in  the  character  of  aniici  curue, 
on  the  ground  that  State  Courts  have  no  jurisdiction  of  the  subject 
matter. 

It  might  be  a  sufficient  answer  to  the  applicant  to  declare  what  is 
the  settled  decision  of  this  Court, — that  it  is,  under  the  State  Consti- 
tution, an  appellate  tribunal,  and  can  take  no  original  jurisdiction, 
however  conferred. 

Biit  the  importance  of  the  question  which  has  been  argued  at  the 
bar,  and  the  learning  and  research  which  have  been  evinced  in  its  ex- 
amination, induce  us,  in  departure  from  our  usual  habit,  to  consider 
and  determine  the  proper  construction  which  should  be  given  to  the 
Constitution  and  laws  of  the  United  States,  in  respect  to  the  question 
of  naturalization.  Two  propositions  which  have  been  made  by  the 
counsel  opposed  to  the  applicant,  will  Brst  be  disposed  of.  These  are: 
**  First — That  the  power  to  naturalize  by  virtue  of  the  Act  of  Congress 
of  1802,  is  a  judicial  one;  and  Second — That  Congress  has  no  power 
to  confer  jurisdiction  upon  the  Courts  of  a  State.  Upon  both  of  these 
propositions  we  affirmatively  concur.  It  is  a  judicial  power;  because 
upon  evidence  a  conclusion  has  to  be  attained,  resulting  from  the  exer- 
cise of  the  judgment  of  the  Court.  Tin's  is  simple  and  clear  enough, 
without  resorting  to  authority.  But  nevertheless,  we  will  refer  to  the 
case  of  Spratt  v.  Spratt,  4  Peters,  406,  where  it  is  distinctly  so  settled 
by  Chief  Jnstice  Marshall. 

Congress  has  no  power  to  confer  jurisdiction  upon  the  Courts  of  a 
State:  because.  First,  the  Constitution  gives  it  no  such  power;  and, 
Secondly,  the  Constitution  expressly  declares  that  "  the  judicial  power 
of  the  United  States  shall  be  vested  in  one  Supreme  Court  and  in  such 
inferior  Courts  as  the  Congress  may  from  time  to  time  ordain  and 
establish.''    See  §1,  Art.  3,  Const.  U.  S. 

The  Constitution  having  thus  fixed  where  the  judicial  power  shall  be 
vested,  it  cannot  be  vested  elsewhere.*^ 

There  have  been  various  adjudications  maintaining  this  view,  which 
it  will  be  sufficient  simply  to  cite.  See  Martin  v.  Hunter's  Lessee,  1 
Wheaton,  304.    The  State  of  xMaryland  v,  Thomas  Butler,  reported 
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in  12  Niles'  Register,  p.  115;    United  States  v.  Latbrop,  17  JohnsoQ 
R.,  4.     State  v.  McBride.  Rice  R.,  400. 

m  It  was  urged  in  the  course  of  the  argument,  and  some  anthorities 
were  cited,  to  the  effect,  that  although  Congress  could  not  confer  juris- 
diction on  a  State  so  as  to  compel  its  exercise,  yet  it  would  be  legiti- 
mate if  the  Court  was  willing  to  accept  it.  This  is  to  me  a  solecism. 
A  court  is  a  creature  of  the  Constitution  and  laws  under  which  it 
exists.  To  exercise  any  power  not  derived  from  such  Constitution  and 
laws,  would  necessarily  be  a  usurpation.  It  sounds  curious  to  say, 
•*  Congress  has  no  authority  to  give  this  power  to  the  Court,  yet  the 
Court  exercises  this  power  by  virtue  of  the  authority  of  Congress."** 

I  come  now  to  the  consideration  of  the  main  question,  whether  the 
State  Courts  of  California,  and  if  so,  what  State  Courts,  have  the  power 
to  naturalize  ? — And  I  have  come  to  the  conclusion  that  this  question 
is  but  little  affected  by  the  propositions  which  1  have  been  already  led  to 
consider,  on  account  of  the  seeming  importance  attached  to  them  by 
the  learned  counsel,  and  the  able  manner  in  which  they  were  pre- 
sented. 

In  §  8,  Art.  T,  of  the  Constitution,  enumerating  the  powers  of  Con- 
gress, is  the  following  separate  clause:  **To  establish  an  uniform  rule 
of  naturalization  and  uniform  laws  on  the  subject  of  bankruptcy 
throughout  the  United  States."  By  metaphysical  refinement,  in  ex- 
amining the  form  of  our  government,  it  might  be  correctly  said  that 
there  is  no  such  thing  as  a  citizen  of  the  United  States.  But  constant 
usage — arising  from  convenience,  and  perhaps  necessity,  and  dating 
from  the  formation  of  the  Confederacy — has  given  substantial  exist- 
ence to  the  idea  which  the  term  conveys.  A  citizen  of  any  one  of  the 
States  of  the  Union,  is  held  to  be,  and  called  a  citizen  of  the  United 
States,  although  technically  and  abstractly  there  is  no  such  thing  To 
conceive  a  citizen  of  the  United  States  who  is  not  a  citizen  of  some 
one  of  the  States,  is  totally  foreign  to  the  idea,  and  inconsistent  with 
the  proper  construction  and  common  understanding  of  the  expression 
as  used  in  the  Constitution,  which  must  be  deduced  from  its  various 
other  provisions.  The  object  then  to  be  attained,  by  the  exercise  of 
the  power  of  naturalization,  was  to  make  citizens  of  the  respective 
States. 
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At  the  time  of  the  adoption  of  the  Constitution,  the  States  had 
power  to  make  citizens  of  aliens.  Does  the  clause  of  the  Constitution 
above  quoted  deprive  thera  of  it  ? 

'  The  true  rule  of  construction  as  to  the  exclusiveness  of  the  power 
of  Congress  is,  First — that  it  must  be  granted  exclusively;  Second — 
forbidden  to  the  States;  Third — from  the  nature  of  the  power,  its  ex- 
ercise by  both  must  be  incompatible  and  incongruous.  Does  the  power 
under  review  come  within  cither  of  these  positions  ?  If  we  examine 
the  language  closely,  and  according  to  the  rules  of  rigid  construction 
always  applicable  to  delegated  powers,  we  will  find  that  the  power  to 
naturalize,  in  fact  is  not  given  to  Congress,  but  simply  the  power  to 
establish  an  uniform  rule.  The  States  are  not  forbidden  to  naturalize, 
nor  is  there  anything  in  the  exercise  of  the  power  by  them,  incongruous 
or  incompatible  with  the  power  of  Congress  to  establish  an  uniform 
rule.  That  the  States,  if  they  choose  to  exercise  the  power  as  an 
original  one,  must  abide  by  the  rule  which  Congress  makes,  there  can- 
not be  the  slightest  difference  of  opinion.  The  power  given  to  Con- 
gress was,  according  to  my  apprehension,  intended  to  provide  a  rule 
for  the  action  of  the  States,  and  not  a  rule  for  the  action  of  the  Fede- 
ral Government.  Else  why  was  the  term  **  uniform  "  made  to  qualify 
"rule?"  If  it  was  designed  simply  to  give  the  power  of  making 
citizens  to  Congress,  simpler  modes  of  expression  might  have  been 
used,  and  ought  to  have  been  required,  and  surely  there  would  have 
been  no  use  for  the  term  *'  uniform."  Why  should  the  rule  be  uniform, 
unless  more  than  one  had  to  execute  the  rule  ?  It  certainly  could  not 
have  been  imagined,  that  Congress  would  have  made  a  rule  for  its  own 
action,  or  the  action  of  its  own  officers,  which  could  have  operated 
without  uniformity. 

The  States  had  the  power  to  naturalize  foreigners,  and  there  was  no 
necessity  for  this  power  to  be  surrendered  to  the  General  Government. 
But  by  another  clause  of  the  Constitution,  §1,  Art.  4,  it  was  deter- 
mined that  "the  citizens  of  each  State  shall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the  several  States.''  It  might  well 
have  been  apprehended,  that  in  the  feeble  and  sparsely  populated  con- 
dition of  the  States,  a  race  would  have  been  run  for  the  acquisition  of 
population,  differing  in  its  radicalism  only  according  to  the  difference 
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of  opinion  as  to  the  danger  of  the  sudden  introduction  of  too  large  a 
foreign  element;  and  as,  when  once  admitted  to  citizenship  in  one 
State,  the  alien  would  have  all  privileges  in  the  other  States,  it  would 
be  in  effect  allowing  one  State  to  modify  or  break  down  the  policy  of 
another.  This  is  made  apparent  by  the  discussions  which  then  took 
place  upon  the  subject.  Hence  the  necessity  arose,  not  that  Congress 
should  have  power  to  naturalize,  but  should  have  power  to  prescribe 
to  the  States  a  rule  to  be  carried  out  I  y  them,  and  which  should  be 
uniform  in  each.  If  this  were  not  so,  it  follows  conclusively  that  there 
is  no  mode  by  which  a  foreigner  can  be  made  expressly  a  citizen  of  a 
State,  for  I  have  already  shown  there  is  no  such  thing,  technically,  as 
a  citizen  of  the  United  States.  Consequently,  one  who  is  created  a 
citizen  of  the  United  States,  is  certainly  not  made  a  citizen  of  any 
particular  State.  It  follows,  that  as  it  is  only  the  citizens  of  the 
State  who  are  entitled  to  all  privileges  and  immunities  of  citizens  of 
the  several  States,  if  the  process  is  left  alone  to  the  action  of  Con- 
gress through  her  federal  tribunals,  and  in  the  form  which  they  have 
adopted,  then  a  distinction  both  in  name  and  privileges  is  made  to 
exist  between  citizens  of  the  United  States  cxvi  termini^  and  citizens 
of  the  respective  States.  To  the  former  no  privileges  or  immunities 
are  granted;  and  it  will  hardly  be  contended,  that  political  status  can 
be  derived  by  implication  against  express  legal  enactments.  I  cannot 
concede  that  such  a  result  was  ever  contemplated,  and  yet  it  would  be 
inevitalle  upon  any  other  hypothesis,  than  thatThe  **  uniform  rule," 
declared  by  the  Constitution,  was  intended  to  be  prescribed  for  the 
action  of  the  States,  and  that  by  this  rule  they  were  left  to  exercise, 
or  not,  their  original  power  of  naturalization.il 

The  next  inquiry  which  is  in  proper  order  is,  whether  the  State  of 
California  has  determined,  by  her  legislation,  to  admit  foreigners  to 
the  rights  of  citizenship  under  the  uniform  rule  established  by  the  va- 
rious Acts  of  Congress. 

This  question,  in  my  opinion,  is  settled  in  the  affirmative  by  an  Act 
passed  May  18, 1853,  entitled  "An  Act  to  define  the  fees  to  be  charged 
by  the  Clerks  of  Courts  for  the  naturalization  of  foreigners."  This 
Act,  after  providing  the  amount  of  fees  to  be  allowed  the  Clerks  ia 
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the  process  of  making  citisens,  declares:  *'And  said  papers  herein  pro- 
Tided  for  shall  be  issued  by  the  Coort  apon  application  of  any  indi- 
Tidaal  entitled  to  receive  them,  and  npon  his  complying  with  the  pro- 
Tisions  of  the  naturalization  laws/' 

Moch  criticism  might  be  indulged  upon  the  form  of  this  law;  and 
apon  the  fact  that  its  caption  shows  that  it  was  intended  only  as  a  fee 
bill.  But  it  must  be  conceded  that  in  the  construction  of  laws,  the 
principal  consideration  is  the  intention  of  the  law-maker.  Governed 
by  this  rule,  I  have  no  hesitation  in  saying  that  the  Act  in  question  is 
equivalent  to  a  direct  and  palpable  declaration  by  the  Legislature 
which  enacted  it,  that  it  recognised  the  rule  of  naturalization  pre- 
scribed for  the  States  by  Congress,  and  determined  that  the  Courts  of 
this  State,  of  competent  jurisdiction,  should  be  vested  with  the  power 
of  carrying  it  out. 

If  this  were  not  so,  there  was  do  reason  whatever  for  passing  the 
Act,  and  Courts  cannot  decide  an  Act  to  be  inoperative  where  a  sub- 
stantial meaning  and  design  can  be  drawn  from  its  expressions.  In 
this  Act,  the  Courts  are  vested  with  jurisdiction:  for  they  are  required 
to  issue  the  certificates  of  naturalization  and  to  determine  that  the 
individual  is  entitled  to  receive  them.  The  laws  of  Congress  (the 
uniform  rule)  are  recognized  as  the  rule  of  action;  for  the  term  "  Nat- 
uralization Laws,"  applies  to  none  other,  and  their  provisions  are  re- 
quired, expressly,  to  be  complied  with. 

^  What,  however,  are  the  Courts  of  competent  jurisdiction  ?  To  an- 
swer this,  we  must  turn  to  the  Act  of  Congress  of  1802,  and  be  gov- 
erned by  the  rule  there  established.  Congress  having  power  under  the 
Constitution  to  make  the  rule,  certainly  had  the  right  to  make  the 
exercise  of  it  a  judicial  power,  and  fix  npon  the  class  of  Courts  which 
might  be  invested  with  the  jurisdiction.  This  it  could  do  as  a  part  of 
the  rule,  although  it  might  not  directly  confer  the  jurisdiction.  By 
the  third  section  of  the  Act  of  1802,  it  is  enacted  "  that  every  Court 
of  Record  in  any  individual  State,  having  common  law  jurisdiction  and 
a  seal,  and  clerk  or  prothonotary,  shall  be  considered  as  a  District 
Court  within  the  meaning  of  tliis  Act.">h^ 

We  have  already  determined  that  this  Court  has  not  the  jurisdiction: 
39 
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bfcaose  its  powers  are,  exclusively,  appellate.  The  District  Courts  of 
this  State  are  Courts  of  original  and  common  law  jurisdiction;  are 
Courts  of  Record ;  and  haye  a  seal  and  clerk,  and  consequently  come 
fully  within  the  description  of  the  rule  laid  down  by  the  Act  of  1802; 
and,  therefore,  under  the  Act  of  this  State  of  1853,  are  fully  invested 
with  power  and  jurisdiction  to  naturalize  foreigners  who  exhibit  the 
qualifications  fixed  by  the  laws  of  the  United  States*  The  other 
Courts  of  this  State  are  inferior  and  of  limited  powers.  They  are 
made  Courts  of  Record  by  our  statutes,  but  they  have  only  statute 
and  not  common  law  jurisdiction;  and,  therefore,  not  coming  within 
the  class  enumerated  by  the  Act  of  Congress,  have  no  power  to  grant 
naturalization,  and  any  attempt  of  the  kind  would  be  necessarily  coram 
nonjudice  and  void. 

For  the  want  of  jurisdiction  in  this  Court  the  application  is  denied. 


GUSTAYE  TOUCHARD   and   EUGENE  L.  SULLIVAN,  Ap- 
pellants,  r.  DESIREE  TOUCHARD,  Respondent. 

Altbouph  a  Municipal  Coiporalion  has  delegated  lo  it  certain  powers  of  p^vpm- 
mt'Dt.  it  iR  only  iu  rcfereucu  to  those  delegated  powers  tbat  it  will  be  regardiHl 
as  a  goverumeot. 

In  reference  (o  all  its  other  transactions,  such  as  affect  its  ownership  of  property 
in  buying,  selling'  or  granting,  and  in  reference  to  all  matters  of  contract,  it 
must'be  looked  upon  and  treated  as  a  private  person,  and  its  contracts  con- 
strued in  the  same  uianntr,  and  with  like  clTect  as  those  of  natural  persons. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District, 
San  Francisco  County. 

The  facts  material  to  the  points  decided  appear  in  the  opinion  of  the 
Court. 

Saunders  4*  Hepburn  and  Jo.  G.  Baldwin^  for  A  ppellant. 

Campbell,  Tat/lor  4*  Beckh,  for  Respondent. 

No  briefs  on  file. 
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OusUve  Touch&rd  and  Eugene  L.  SnlliTan,  Appellants,  v.  Deairee  Toochard,  Respondent. 

Heydenfeldt,  J.,  delivered  the  opiuion  of  the  Court.  Murray, 
C.  J.,  concurred. 

In  the  opinion  which  I  delivered  in  the  case  of  Vanderslice  &  Clark- 
son  V.  Hanks,  3  Cal.,  27, 1  held  that  in  a  case  of  grant  of  land  by  the 
Mexican  Government,  upon  conditions  subsequent,  the  want  of  per- 
formance of  the  conditions  could  be  taken  advantage  of  only  by  de* 
nouncement,  a  mode  of  forfeiture  fixed  and  regulated  by  Mexican 
jurisprudence. 

The  counsel  for  plaintiffs  has  learnedly  argued  to  apply  the  same 
doctrine  to  a  grant  from  a  Municipal  Corporation.  The  distinction, 
however,  between  the  two  cases  is  so  apparent  as  scarcely  to  require 
consideration. 

It  is  by  the  express  decree  of  the  Mexican  Government  that  the 
denouncement  is  the  mode  of  taking  advantage  of  the  non-performance  of 
subsequent  conditions  in  grants  made  by  the  Government,  and  it  is 
therefore  the  only  mode,  because  the  Government  has  agreed  that  de- 
nouncement shall  be  the  result  of  non-performance.  On  the  other  hand 
ft  corporation,  both  by  the  civil  and  common  law,  is  a  person,  an  artifi- 
cial person,  and  although  a  Municipal  Corporation  has  delegated  to  it 
certain  powers  of  government,  it  is  only  in  reference  to  those  delegated 
powers  that  it  will  be  regarded  as  a  government.  In  reference  to  all 
other  of  its  transactions,  such  as  aflfect  its  ownership  of  property  in 
buying,  selling  or  granting,  and  in  reference  to  all  matters  of  contract, 
it  must  be  looked  upon  and  treated  as  a  private  person,  and  its  contracts 
construed  in  the  same  manner  and  with  like  effect  as  those  of  natural 
persons.  In  the  case  of  Cohas  v.  Raisin,  3  Cal,  433,  we  had  occasion 
to  examine  the  power  and  authority  of  towns,  under  the  Spanish  and 
Mexican  systems,  to  acquire  and  dispose  of  lands,  and  the  conclusion 
there  attained  after  a  careful  examination  of  the  Spanish  and  Mexican 
decrees,  places  their  right  upon  as  high  ground  as  that  of  natural  per- 
sons— a  right  of  property  beyond  even  the  reach  of  royal  interference. 

It  is  therefore  unnecessary  to  add  more  than  that  we  approve  fully 
of  the  conclusions  attained  by  the  District  Judge.  If  a  private  natural 
person  can  grant  lands  upon  conditions  subsequent,  and  upon  their  non- 
performance resume  the  ownership,  then  it  follows  from  the  views  pre^ 

-ding  that  a  Municipal  Corporation  can  do  the  like. 
There  is  no  error  in  the  record  and  the  judgment  is  aflBrmed. 
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GEORGE  FITZGERALD,  Respondent,  v.  WILLIAM  L.  URTON 

and  Others,  Appellants. 

The  occupant  of  mineral  land  tnay  relj  upon  bis  poesessioo  against  a  mere  tres- 
pasffer,  unless  he  uses  the  laud  for  grazing  or  agricultural  purposes. 

In  permitting'  persons  to  go  upon  public  lands  occupied  by  others.^  for  tbe  pur- 
pose ot  miniug,  tbe  Legislature  has  legalized  what  would  otherwise  have  been 
a  trespass,  and  tbe  Act  cannot  be  extended  bj  implication  to  a  class  of  casea 
not  specially  prorkled  for. 

The  occupation  of  a  lot  for  the  purpose  of  hotel  keeping  l»  not  inconmstent  with 
the  policy  of  the  State  with  regard  to  mining  claims. 

The  wants  of  mining  communities  demand  some  facilities  for  the  business  of 
mining,  and  persons  settled  in  good  faith  upon  lots  in  the  mining  towus,  and 
carrying  on  busiuess,  should  be  reasonably  protected. 

•  Appeal  from  the  District  Court  of  the  Ninth  Judicial  District^ 
Butte  County. 

This  was  an  action  to  restrain  the  defendants  from  the  commission  of 
a  nuisance  by  reason  of  the  digging  of  a  ditch,  and  mining  within  the 
plaintiff's  enclosure. 

At  the  trial  the  Court  charged  the  jury  that  '*  if  the  plaintiff  had 
possession  and  use  of  the  lot  claimed  and  improved,  before  the  location 
and  possession  of  a  mining  claim  by  defendants  on  said  premises,  the 
plaintiff  is  entitled  to  hold  the  same,  and  the  defendants  ha?e  commit^ 
ted  a  trespass  and  are  liable  in  damages."  To  this  instruction  defend- 
ants' counsel  excepted.  The  jury  found  a  verdict  for  the  plaintiff. 
Defendants  appealed. 

R.  S.  Mesickf  for  Appellants. 

The  instruction  given  by  the  Court  was  erroneous,  and  conflicts  with 
decisions  previously  given  by  this  Court,  dee  Hicks  v.  Bell,  3  Cal., 
219.     Stoakes  v.  Barrett  &  Co.,  6  lb.     McClintock  t?.  Bryden,  5  lb. 

Jos.  E,  N.  Lewis,  for  Respondent. 

In  support  of  the  instruction  cited  Winans  v,  Christy,  4  Cal,  10, 
Prac.  Act,  §  621.  2  Black.  Com.  10.  13  Geo.,  469.  Hutchinsoa 
V.  Perley,  4  Cal,  53.    Hicks  t?,  Davis,  lb.,  67. 
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G0or^  FitKgerftId,  Refpondent,  v.  William  L.  Urton  and  Others.  Appellauta. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt,  J., 
concurred. 

This  was  an  action  in  the  Court  below  to  restrain  the  defendants 
from  the  commission  of  a  nuisance  by  reason  of  digging  a  ditch  and 
mining  in  the  plaintiff's  inclosure. 

The  facts  are  substantially — that  the  plain tiflf  was  in  possession  of  a 
small  town  lot  in  the  town  of  Bidwell,  on  which  he  had  erected  a  house 
used  as  a  hotel — that  the  lot  was  inclosed  by  a  substantial  fence,  and 
used  as  a  poultry  and  wood  yard,  and  for  other  purposes  necessary  to 
carry  on  the  business  of  hotel  keeping — that  the  plaintiff  had  for  a  long 
time  been  in  the  quiet  use  and  possession  of  said  premises,  and  that 
the  defendants  claiming  a  right  as  miners,  entered  upon  the  lot,  and  by 
digging  and  sluicing,  had  greatly  damaged  the  plaintiff  and  inconve- 
nienced him  in  his  business,  and  threatened,  if  not  restrained,  to  entirely 
ruin  his  possession. 

Several  grounds  of  error  are  assigned  by  the  appellants,  none  of 
which  are  well  taken. 

First,  it  is  supposed  by  the  appellants,  that  the  allegation  of  posses- 
sion and  title  in  the  plaintiff  was  insufficient  to  enable  him  to  maintain 
the  action,  and  that  he  ought^to  ha?e  shown,  that  his  possession  was 
consistent  with  the  statute  of  this  State  regulating  pre-emption  claims^ 
and  that  he  had  complied  with  the  provisions  of  the  Act.  Such  is  not 
the  case.  The  occupant  of  land  may  in  every  case  rely  upon  his  pos- 
session as  against  a  mere  trespasser,  and  the  fact  that  the  land  is  the 
public  domain  of  the  United  States,  or  land  containing  the  precious 
minerals,  will  afford  no  authority  to  strangers  or  third  persons  entering 
upon  his  possession  except  in  the  cases  allowed  by  statute.  These  cases 
are,  first — where  the  land  is  used  for  grazing,  and  second — for  agricultu« 
ral  purposes. 

The  Legislature  of  our  State  in  the  wise  exercise  of  its  discretion  has 
seen  proper  to  foster  and  protect  the  mining  interest  as  paramount  to 
all  others.  In  permitting  miners,  however,  to  go  upon  public  lands 
occupied  by  others,  it  has  legalized  what  would  otherwise  have  been  a 
trespass,  and  the  Act  cannot  be  extended  by  implication  to  a  class  of 
cases  not  specially  provided  for.  Neither  do  we  think  that  the  occu« 
patioH  of  the  lot  by  the  present  plaintiff  for  the  purpose  of  hotel  keeping 


Digitized  by  VjOOQ  IC 


810  JULY  TERM. 


Theodor«  Pajne  and  Squire  P.  Dewey,  ReitpondenU,  c  James  P.  Tread  well,  Appellant. 


is  iiiconsisteDt  with  the  policy  of  the  State  with  regard  to  mining 
claims. 

The  interests  and  wants  of  the  mining  commnnities  demand  that 
some  facilities  and  accommodations  should  be  afforded  to  the  business 
of  mining,  and  that  persons  settled  in  good  faith  upon  lots  in  the  mining 
towns,  and  carrying  on  business  should  be  reasonably  protected,  and 
not  left  at  the  mercy  of  any  malicious  or  irresponsible  party  who  may 
choose  to  invade  their  possession,  upon  the  specious  pretext  of  mining. 

From  an  examination  of  the  facts  it  will  be  observed  that  this  case 
differs  materially  from  the  case  of  McClintock  r.  Bryden  et  cU.^  and 
other  cases  heretofore  decided  by  us. 

The  instructions  of  the  Court  below  are  substantially  correct,  and  no 
error  appearing  to  us,  the  judgment  is  affirmed,  with  costs. 


TnEODORE  PAYNE  and  SQUIRE  P.  DEWEY,  Respondents 
V.  JAMES  P.  TREADWELL,  Appellant. 

ThA  mere  averments  in  a  complaint  that  tbe  plaintiffp  have  lawful  title  a8  owners 
in  tee  simpl*'  of  the  premises,  and  that  the  defendant  is  in  posst-spion,  and  ui  - 
lawiuUy  withholds)  the  same,  are  insufficient  to  maintain  an  action  of  ejectment. 

The  action  of  ejectment  is  merely  a  possessory  action,  and  is  confined  to  car^s 
where  the  chiimant  has  a  posFtssoiy  title;  timt  is  to  s»y,  a  rijrht  of  entry  upon 
the  lands.  To  support  it,  lour  things  are  necessary,  viz  :  title,  lease,  entry, 
and  ouster. 

Notwithstanding  our  statute  has  dispensed  with  the  old  form  of  pleading,  and  it 
is  no  lonj^er  necessary  to  allege  a  fictitious  demise,  still,  facts  sufficient  must  be 
pleftd»-d  to  show  the  plaiutifls'  right  to  recover,  and  it  will  not  do  to  state  con- 
clusions of  law  in  place  thereof. 

In  real  actions,  it  is  n^^cessary  for  the  demandant  to  allege,  and.  if  traversed^ 
prove  a  seizin  in  himself,  or  his  ancestors  through  whom  he  claims;  and  in  gen- 
eral, it  is  also  neces^ry  to  aver  that  be  was  seized  by  taking  the  esplies  or 
profits. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,  San 
Francisco  County. 
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Theodore  Pajne  and  Sqaire  P.  Dewey,  Respondentfi,  v.  James  P.  Treadwell,  Appellant. 

EjectmeDt  for  a  certain  lot  in  San  Francisco.  The  facts  material  to 
the  points  decided  appear  in  the  opinion  of  the  Court. 

Appellant,  pro  persona. 

Cited  1  Ch.  PL,  196.  Gould's  PI ,  183,  §  29.  Dally  v.  The  King, 
1  H.  Black.,  1.  Booth  on  Real  Actions,  111.  Hoscoe  on  Real  Ac- 
tions, in.  Damsday  V.  Hughes,  3  Bing.,  N.  C,  439.  Williams  t?. 
Woodward,  7  Wend.,  254.  Wells  v.  Prince,  4  Mass.,  64.  Ward 
V.  Bartholomew,  6  Pick.,  413.  People  v.  Livingston,  8  Barb.,  276; 
6  Hill,  638;  6  Cow.,  188. 

Janes ^  Doyhy  Barber,  and  Boyd^  for  Respondents. 

The  complaint  gives  the  defendant  the  same  notice  of  the  plaintiffs' 
title  as  he  would  have  had  under  the  common  law  system  of  pleading. 
Black.  Com.,  203,  204.  2  Steph.  N.  P.,  1417.  3  Bac.  Ab.,  256, 
title  Ejectment. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt, 
J.,  concurred. 

The  declaration  in  this  case  alleges  "  that  the  plaintiffs  have  lawful 
title  as  owners  in  fee  simple  of  the  premises,  and  that  the  defendant  is 
in  possession  and  unlawfully  withholds  the  same." 

Treating  this  as  a  declaration  in  ejectment,  it  is  insufficient,  under 
the  most  liberal  construction  of  our  Practice  Act.  The  action  of  eject- 
ment is  merely  a  possessory  action,  and  is  confined  to  cases  where  the 
claimant  has  a  possessory  title — that  is  to  say,  a  right  of  entry  upon  the 
lands.  To  support  it,  four  things  are  necessary,  viz.,  title,  lease,  entry, 
and  ouster. 

Notwithstanding  our  statute  has  dispensed  with  the  old  form  of 
pleading,  and  it  is  no  longer  necessary  to  allege  a  fictitious  demise,  &c., 
etill  I  apprehend  that  facts  sufficient  must  be  pleaded  to  show  the  plain- 
tiffs' right  to  recover,  and  it  will  not  do  to  state  conclusions  of  law  in 
place  thereof. 

The  allegation  that  the  defendant  is  in  possession,  and  unlawfully 
withholds  the  premises,  is  insufficient:  it  is  a  conclusion  of  law  drawn 
from  the  character  of  the  defendant's  possession,  the  circumstances  of 
which  should  be  stated. 
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For  aught  we  may  know,  the  defendant  may  be  in  possession  as  a 
tenant  or  otherwise,  and  his  possession  perfectly  consistent  with  the 
plaintiflfs'  title;  in  other  words,  the  declaration  asks  the  Court  to  pre- 
sume that  the  defendant  has  been  guilty  of  a  trespass. 

It  is  said  that  a  di£ferent  rule  obtains  in  New-York.  No  authorities 
have  been  cited  to  sustain  this  position,  except  MouelPs  Practice,  a 
mere  book  of  forms,  which  I  apprehend  would  weigh  but  lightly  when 
tested  by  the  reason  and  the  philosophy  of  the  rnle. 

The  case  of  Goodwin  v.  Stebbins,  2  California  Reports,  page  105, 
has  also  been  cited.  That  case  has  been  incorrectly  reported,  and  is 
no  authority  in  the  case  now  under  consideration.  But  it  is  said,  ad- 
mitting the  declaration  is  not  sufficient  to  maintain  ejectment,  it  may 
be  sustained  as  a  *'  Writ  of  Right."  The  objection  which  suggests 
itself  at  once  as  fatal  to  this  position,  is  that,  if  any  respect  to  rules  of 
pleading  is  to  be  observed,  that  there  is  no  allegation  of  seizin  in  the 
plaintiffs,  or  those  through  whom  they  claim.  In  real  actions,  it  is  ne- 
cessary for  the  demandant  to  allege,  and  if  traversed,  to  prove  a  seizin, 
either  in  himself  or  his  ancestors  through  whom  he  claims;  and  in  gen- 
eral, it  is  also  necessary  to  aver  that  he  was  seized  by  taking  the  esplies 
or  profits.  See  Roscoe  on  Real  Actions,  174.  1  Henry  Blackstone's 
Reports,  Dally  v.  The  King. 

We  have  often  intimated  our  desire  for  correct  pleading,  and  are 
forced  in  the  present  case  to  animadvert  upon  the  loose  system  which 
the  present  Practice  Act  of  this  State  has  introduced.  Under  no  en* 
lightened  system  of  jurisprudence  should  such  pleadings  be  upheld, 
tending  as  they  do  to  obscure  the  true  issues  involved,  to  surprise  liti- 
gants, and  embarrass  Courts  and  lawyers. 

Judgment  reversed  with  costs. 
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PAULA  SEPULPEDA  DE  PERALTA,  Appellant,  v,  CLAUDE 
SIMOX,  and  others,  Respondents. 

The  plaintiff  filed  her  bill  to  remove  a  cloud  upon  her  title  to  land,  created  by 
her  husband's  deed  to  one  of  the  defendants  ;  and  phe  joined  in  tlie  bill  three 
other  defendants,  one  of  whom  had  bought  a  portion  of  ihe  land  trom  the 
plaintiff  arid  her  husband,  and  two  of  whomhfld  a  mortgage  upon  the  property- 
executed  by  them.  Jleld,  that  the  latter  were  unntcepsary  parties,  as  the 
grantee  in  the  deed,  and  those  claiming  under  him,  were  the  only  parties  neces- 
sary to  the  complete  adjudication  of  the  case. 

Appeal  from  the  District  Coart  of  the  Third  Judicial  District,  Santa 
Clara  County. 
The  opinion  of  the  Court  contains  the  facts. 

Wallace  If  Ryland^  for  Appellants. 

In  support  of  the  appeal,  cited  Story's  Eq.  PI.,  §  72.  Brinkerhoff 
V.  Brown;  6  Johnson's  Ch.,  139.  Mitf.  Ch.  PI.,  209.  Ward  t?.  The 
Duke  of  Northumberland,  2  Anst.,  4G9.  King  v.  Berry's  Ex.,  2  Gr. 
Ch.,  52.  Caldwell  v,  Jagart,  4  Peters,  190.  Mechanics'  Bank  %\  Sea- 
ton,  1  Pet.,  306. 

Peter  O.  Minor  and  L.  Archer  for  Respondent,  cited  no  authorities. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
and  Bryan,  J.,  concurred. 

The  complainant  states  in  her  bill,  that  she  joined  her  husband  in  a 
conveyance  to  Eugene  G.  de  Gaston,  and  in  another,  by  way  of  mort- 
gage, to  the  defendants,  Yates  and  Mathews. 

There  was  then  no  reason  for  making  these  persons  parties  to  the 
suit.  Their  presence  was  unnecessary  to  determine  any  of  the  rights 
which  the  complainant  sought.  Her  object  was  to  remove  the  cloud 
upon  her  property,  created  by  her  husband's  deed  to  Simon;  and  the 
latter,  therefore,  and  those  claiming  under  him,  were  alone  necessary 
for  the  complete  adjudication  of  the  questions  raised  by  the  allegations 
of  the  bill. 

The  demurrer  was  properly  sustained  for  an  improper  joinder  of  par- 
ties, and  the  judgment  U  uffirmed. 
40 
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JERRY  FORD,  Appellant,  v.  N.  B.  SMITH,  Respondent. 

Receipts  executed  by  a  third  party,  acknowledging  tbe  payment  of  money,  are 
but  seconddry  evidence,  as  the  party  executing  them  iH  a  competent  witness  to 
prove  tbe  payments,  or  any  other  person  who  saw  the  payments  made. 

Appeal  from  the  County  Court  of  Contra  Costa  County. 

The  material  facts  appear  in  the  opinion  of  the  Court. 

Mills  4*  Allen,  for  Appellant. 

M.  J.  ChasCj  for  Respondent. 

No  briefs  on  file. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

Upon  the  trial,  the  defendant  introduced  receipts  of  one  Hesse  to 
prove  payments  made  to  Hesse  by  defendant,  on  the  joint  account  of 
plaintiff  and  defendant,  and  for  a  proportion  of  which,  plaintiff  was 
claimed  to  be  liable  to  defendant. 

These  receipts  were  mere  secondary  evidence;  the  best  evidence 
would  have  been  the  sworn  testimony  of  Hesse  as  to  the  payment  liiade 
to  him,  or  of  any  one  else  who  saw  the  money  paid. 

For  the  error  in  admitting  this  evidence,  the  judgment  is  reversed, 
and  the  cause  remanded. 
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S.  C.  HASTINGS,  Respondent,  v.  JOSEPH  P.  YAUGHX  and 

PAUL  SHIRLEY,  Defendants,  and  THE  MAYOR  AND  COM-  ^^  ^ 
MOX  COUNCIL  OF  THE  CITY  OF  BENICIA,  Intervenors  L^|^^ 
and  Appellants. 

An  impression  upon  paper  constitutes  a  good  seal,  and  this  may  be  made  as  well 
by  a  pen  a«  by  a  stamp  ;  therefore,  a  wirawl,  with  the  word  stal  written  within 
it,  or  with  the  initials  L.  S.,  is  sufficient. 

Delivery  of  a  conveyance  is  a  question  of  fact  to  be  determined  by  the  jury,  and 
depends  more  upou  the  intention  of  the  parties,  than  upon  the  mode  of  fulfilling 
the  intention. 

The  statute  requires  the  seal  of  the  officer  taking  the  acknowledgment  to  be  at- 
tached, as  preliminary  to  fitting  the  deed  for  registration,  and  without  conform- 
ing strictly  to  the  statute,  the  registration  will  nut  be  of  such  a  character  as  to 
charge  construotivc  notice. 

Although  a  deed  be  defective  in  the  acknowledgment,  so  as  not  to  entitle  it  to 
rt-gii^tratiou,  it  is  nut  void,  but  is  still  good  as  between  the  parties,  and  as  to 
all  the  world,  except  subsequent  purchasers  without  notice. 

A  deed  defective  in  the  acknowledgment,  should  not  be  rejected  as  evidence  for 
that  reason,  but  should  be  admitted,  with  instructions  to  the  jury  as  to  its  efiect 
in  giving  notice  to  third  persons. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District,  So- 
lano County. 

The  plaintiff  commenced  an  action  against  the  defendants,  Yaughn 
and  Shirley,  to  recover  the  possession  of  a  certain  lot  in  the  city  of 
Benicia. 

Shirley  answered,  disclaiming  any  interest  or  title  in  the  property, 
and  Yaughn  answered  by  denying  generally  the  allegations  in  the  com- 
plaint. 

The  Mayor  and  Common  Council  of  Benicia  intervened  and  claimed 
title  to  the  property  in  dispute,  tlirough  a  deed  from  Malinda  Cooper 
and  her  children,  who  had  become  possessed  of  the  land  by  a  deed  from 
Stephen  Cooper.  This  deed  was  drawn  in  the  usual  form,  and  signed 
by  Stephen  Cooper,  and  opposite  his  name  was  written  the  word  "  seal." 

The  deed,  which  had  been  recorded,  was  acknowledged  before  the 
County  Recorder  of  Solano  Couuty,  but  does  not  bear  upon  its  face 
his  official  seal. 
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The  Coort  refused  to  permit  the  original  deed  to  be  read  to  the  jury 
in  evidence,  Defendants  excepted.  The  jury  found  that  there  had 
been  a  sufficient  delivery,  and  gave  a  verdict  for  the  plaintiff. 

The  interveuors  appealed. 

Lee  Sf  Leslie y  for  Appellants, 
^'o  brief  on  file. 

John  Currey,  for  Respondent. 

I.  A  deed  is  not  entitled  to  be  recorded  until  it  is  duly  acknowl- 
edged.    Comp.  L.,  517,  §§  24  and  25,  and  p.  831),  §  4. 

The  certificate  of  acknowledgment  must  be  under  seal.  Comp.  L., 
513,  §§4  and  5. 

The  certificate  of  acknowledgment,  &c.,  may  be  rebutted.  Comp* 
L ,  518,  §  30. 

By  the  production  of  the  instrument  itself,  it  appeared:  First,  That 
it  was  not  a  deed;  second,  That  it  was  not  entitled  to  be  recorded,  and 
consequently  it  failed  to  impart  notice;  and  third.  That  as  it  failed  to 
impart  notice  it  was  void  as  against  the  pluintilT,  who  was  a  purchaser 
in  good  faith  for  a  valuable  consideration.     Comp.  L.,  517,  §  26. 

The  question  of  the  due  execution  of  a  deed  is  open  to  free  inquiry. 
Hopkins  v.  Leek,  12  Wend.,  105.  Jackson  v.  Perkins,  2  Wend.,  308, 
Powers  V,  Russell,  13  Pick.,  69. 

II.  The  objection  to  the  instrument  in  writing,  as  a  deed  from  Ste- 
phen Cooper  to  his  wife  and  children,  was  well  taken. 

A  scroll  is  not  a  seal,  nor  is  it  equivalent  to  a  seal.  Warren  v.  Lynch, 
5  Johns.,  244. 

A  deed  is  a  writing  sealed  and  delivered.  1  Blackstone's  Com.,  b. 
2d,  ch.  20.     4  Kent's  Cora.,  452,  &c. 

At  Common  Law,  a  seal  is  indispensable  to  convey  an  estate  in  fee 
simple,  fee  tail,  or  for  life.  1  Black.  Com.,  b.  2d,  chap.  20.  Jackson 
«/.  Cook,  12  Johns.,  75. 

An  impression  upon  some  tenacious  substance  is  necessary  at  Com- 
mon Law  to  constitute  a  seal.  Colt  r.  Milliken,  1  Deuio,  376,  and 
cases  cited. 

An  impression  upon  paper  alone  is  not  a  seal,  except  where  it  has 
been  made  so  by  statute.     1  Denio,  376.     2  Hill,  227.     3  Hill,  493. 
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8.  G.  |fa<<tingf(,  RespoDdent.  v.  Joneph  P.  T«oghn  and  others,  AppellauU. 

Onr  statute  concerning  Conveyances,  requires  that  all  conveyances 
of  land,  or  of  any  estate  or  interest  thereon,  shall  be  by  deed.  Comp. 
Laws,  613,  §  1. 

The  Common  Law  of  England,  in  respect  to  this  question,  is  our  law. 
Comp.  Laws,  186. 

The  law  presumes  in  favor  of  the  absolute  verity  of  sealed  instru- 
ments,— a  seal  imports  a  consideration,  and  the  law  precludes  any  in- 
quiry, in  a  court  of  law,  to  impeach  the  consideration, — this  is  because 
of  the  deliberate  nature  and  solemnity  of  the  act  creating  such  instru- 
ment. Dorr  V,  Munsell,  13  Johns.,  430.  Mead  v.  Sterger,  5  Porter, 
505.     Bush  V.  Stevens.  24  Wend.,  256. 

It  is  not  necessary  to  allege,  in  declaring  on  a  specialty,  any  consid- 
eration, for  the  seal  imports  a  consideration.  Bush  v.  Stevens,  24 
Wend.,  527. 

in.  The  instrument  in  writing  mentioned,  was  not  delivered  to  the 
grantees  therein  named;  nor  to  nny  one  authorized  by  them  to  receive 
it;  nor  to  a  stranger,  as  an  escrow, 

A  deed  is  a  writing  sealed  and  delivered.  1  Black.  Com.,  b.  2d, 
p.  306-7. 

Unless  a  deed  be  delivered,  it  is  void,  ab  initio.  Ibid.  1  Shep., 
Touchstone,  57,  58. 

The  consent  of  the  grantee  is  requisite  to  a  complete  delivery.  Pow- 
ers r.  Russell,  13  Pick.,  75.  O wings  v.  Grubb's  Adm.,  6  J.  J.  Marsh  , 
32.  1  Johns.  Cases,  114;  12  Mass,  461;  20  Johns.,  184;  15  Wend., 
658;  6  Cow,  617. 

The  placing  a  deed  on  record  by  the  grantor,  is  not  a  delivery  of  it. 
Barnes  v.  Hatch,  3  N.  Hamp  ,304.  10  Mass.,  458.  1  Stewart  and 
Porter.  61. 

If  the  question  of  delivery  is  in  doubt,  presumptions  in  favor  thereof 
should  be  rejected,  when  the  interests  of  creditors  and  purchasers  in 
good  faith  are  to  be  affected  by  such  presumptions.  Jackson  v.  Phipps, 
12  Johns.,  418.     4  Yiner's  Ab.,  27,  552.     4  Kent,  453-4. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.    Murray,  C. 
J.,  and  Bryan,  J.,  concurred. 
The  only  question  necessary  to  be  examined,  is  the  exclusion  from 
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tlie  jury  of  the  deed  made  bj  Cooper  to  his  wife  and  children;  the 
Court  deciding  that  the  deed  was  v«Md,  because,  first,  it  was  not  excr- 
cuted  with  a  seal  by  the  p^rantor;  second,  that  the  record  did  not  impart 
notice,  for  the  want  of  tiie  seal  of  the  officer  before  whom  it  was  ac- 
knowledged. 

To  these  objections  to  the  deed,  the  respondent  adds,  that  the  deed 
was  not  delivered. 

In  Connolly  r.  Goodwin  &  Co.,  July  Term,  1855,  we  decided  that 
an  impression  upon  paper  constituted  a  good  seal.  We  see  no  good 
reason  why  such  impression  should  not  be  made  with  a  pen,  as  well  as 
with  what  is  technically  a  stamp.  The  object  is  to  give  character  to 
the  instrument,  and  enable  it  to  be  distinguished  and  recognized  for 
that  which  it  was  intended  to  be.  This  is  as  well  effected  by  a  scrawl, 
with  the  word  seal  written  within  it,  or  with  the  initials  L.  S.,  a  com- 
mon mode  resorted  to  in  copying  sealed  instruments.  The  authorities 
cited  to  the  contrary,  we  look  upon  as  founded  upon  too  purely  tech- 
nical reasons,  and  are  unsound  expositions  of  the  common  law. 

In  regard  to  the  question  of  delivery,  the  authorities  are  conflicting. 
In  Maynard  r.  Maynard,  10  Mass.,  the  execution  and  delivery  for  the 
purpose  of  registration,  is  held  not  to  be  a  delivery. 

In  Barns  v.  Hatch,  3  N.  II.,  the  same  act  was  held  to  be  no  de- 
livery, where  it  was  coupled  with  the  declaration  that  it  was  made  tfc 
prevent  the  land  from  being  taken  to  pay  an  unjust  debt.  The  correct 
doctrine,  we  think,  is  laid  down  in  Doe  on  the  demise  of  Ganions  v. 
Knight,  5  Barn,  and  Cres.,  673.  There,  it  was  left  to  the  jury  to  de- 
cide as  to  the  intention  of  the  grantor.  Many  authorities  are  cited, 
and  much  good  reasoning  brought  out,  in  support  of  the  position  that 
a  deed  will  be  operative  although  never  parted  with  by  the  person  who 
executed  it.  In  other  words,  that  delivery  depends  more  upon  inten- 
tion, than  upon  the  mode  of  fulfilling  the  intention.  That  delivery  is  a 
question  of  fact,  to  be  determined  by  the  jury,  is,  we  think,  undeniable, 
and  has  been  so  held,  not  only  in  the  case  above  cited,  but  also  iu 
Lindsay  v.  Lindsay,  II  Verm,  521;  Vanhook  t?.  Barnett,  4  Dev.,  268; 
Uannah  v.  Swainer,  8  Watts,  9;  and  many  otherp. 

The  remaining  question,  is  as  to  the  want  of  the  seal  of  the  officer 
taking  the  acknowledgment.    The  statute  requires  it,  as  a  preliminary 
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to  the  fitness  of  the  deed  for  registration,  and  without  conformiuj^ 
strictly  to  the  statute,  the  registration  will  not  have  character  to 
change  constructive  notice.  But  although  it  may  not  have  been  enti- 
tled to  registration,  this  does  not  make  the  deed  void.  It  is  still  good 
as  between  the  parties,  and  as  to  all  the  world,  except  subsequent  pur- 
chasers  without  notice.  It  should  have  been  allowed  in  evidence,  with 
instructions  to  the  jury  as  to  its  effect  in  giving  notice  to  third  persons. 
If  this  was  the  only  reason  given  for  rejecting  the  deed,  it  would  be 
unnecessary  to  reverse  the  judgment;  but  as  it  was  also  held  to  be 
void  for  want  of  a  seal,  it  was  useless  for  the  defendants  to  attempt  to 
prove  that  the  plaintiff  had  actual  notice  of  the  deed,  which  possibly 
they  may  be  able  to  do. 

For  this  reason,  the  judgment  is  reversed,  and  the  cause  remanded. 


WILLIAM  FORD,  Respondent,  r.  S.  P.  EOLTON,  Appellant. 

Error  will  not  be  proBumed,  but  must  be  afllrmativcly  shown,  and  all  intend- 
meuts  are  in  favor  of  the  regularity  of  the  Court  below. 

In  an  action  of  ejectment  where  no  proof  is  introduced  to  show  damap:e8,  it  h  no 
error  to  refuse  to  allow  the  defendant  to  prove  the  value  of  the  improvements 
made  by  him  on  the  property. 

At  common  law  no  allowance  was  ever  made  for  improvements,  and  our  Practice 
Act  only  permits  it,  to  the  extent  of  being  used  aa  a  set  off  to  the  damages  for 
withholding  the  property  recovered. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
Contra  Costa  County. 

Ejectment  for  certain  lots  of  land  situated  in  the  town  of  Martinez. 
The  complaint  contained  the  usual  averments,  and  the  answer  admitted 
possession,  but  claimed  title  to  the  property  by  virtue  of  a  tax  collec- 
tor's deed. 

Plaintiff  to  prove  his  title  introduced  in  testimony  the  records  of  the 
Probate  Court,  showing  that  Commissioners   had   been  appointed  to 


Digitized  by  LjOOQ  IC 


320  JULY  TERM. 


William  Ford,  RcHpondent,  v.  8.  P.  UoUon,  Appellant. 


divide  the  estate  of  one  William  Welch,  deceased,  and  that  tlie  property 
in  dispute  bud  been  set  aside  by  the  Commissi  oners,  as  the  share  of  his 
widow.  The  Court  admitted  the  testimony  and  defendant  excepted. 
The  plaintiff  then  proved  the  mesne  conveyances  from  Airs.  Welch  to 
to  him.  The  defendant  offered  to  show  that  he  held  possession  of  the 
land  through  a  tax  deed  from  the  Sheriff,  which  plaintiff  objected  to  as 
evidence,  until  all  necessary  proceedings  prior  to  the  sale  of  the  land 
should  be  shown  to  have  been  duly  performed.  The  Court  sustained 
the  objection  and  defendant  excepted. 

The  Court  refused  the  defendant  permission  to  prove  the  value  of 
his  improvements.     The  jury  found  for  the  plaintiff. 

Defendant  appealed. 

Baiie  Peyton,  for  Appellant. 
No  brief  on  file. 

John  Cvrrey,  for  Respondent. 

1.  The  Records  of  the  Probate  Court  were  properly  introduced. 
Barber  v.  Winslow,  12  Wend.,  102.  Jeiiks  v.  Stebbins,  11  Johns., 
221.  Steinbergh  v.  Bigelow,  3  Wend ,  42.  Gardner  v.  Carrol,  7 
Yerg  ,  365.     Terrill  v.  Finch,  8  lb.,  432. 

2.  The  refusal  of  the  Court  to  admit  the  tax  title  in  evidence  was 
correct.  Williams  v.  Peyton,  4  Wheat.,  77.  Stead's  Ex.  v.  Course, 
4  Crunch,  403.  Parker  p.  Rule's  Lessee,  9  lb.,  64.  Thatcher  r.  Powell, 
6  Wheat.,  119. 

3.  The  evidence  proving  the  title  was  properly  admitted,  and  the 
defendant  is  estopped  from  denying  its  validity.  Jackson  v.  Bush,  10 
Johns.,  223.  Jackson  v.  Graham,  3  Caines, IL,  118  Bloom*'.  Burdick, 
1  Ilill,  130.  Jackson  r.  Stiles,  1  Cow.,  575.  Jackson  r.  W^alker,  7 
Ib,G37. 

4.  Plaintiffs  having  introduced  no  proof  of  damages,  the  defendant 
could  not  show  the  value  of  his  improvements.  2  Gr.  P>.,  §  337. 
Prac.  Act,  §  257. 

HKYDENFELDr,  J.,  delivcrcd  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 
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The  first  four  points  or  assignments  of  error  may  be  considered 
together. 

They  rest  upon  the  objection  made  by  the  defendant  to  the  introduc- 
tion in  evidence  of  the  records  of  the  Probate  Court  showing  a  division 
of  the  lands  of  William  Welch,  deceased,  by  which  his  widow  is  said  to 
have  obtained  as  part  of  her  distributive  share  the  land  in  controversy; 
and  upon  the  objection  to  the  introduction  of  the  mesne  conveyances 
through  which  the  plaintiff  claims  to  derive  title  from  her. 

If  the  land  belonged  to  Welch  in  his  life  time,  I  see  no  reason  why 
it  should  not  be  permitted  to  show  the  division  among  his  devisees  or 
heirs. 

The  appellant's  counsel  argues  upon  the  assumption  that  no  title  was 
fihown  in  Welch,  but  we  cannot  presume  such  a  state  of  the  case  in  the 
absence  of  anything  in  the  record  so  show  it.  The  record  contains  a 
statement  of  evidence,  but  it  not  only  does  not  show  that  this  was  all 
of  the  evidence,  but  on  the  contrary  it  sets  it  out  as  "the  evidence 
in  explanation  and  support"  of  the  grounds  taken,  leaving  the  infer- 
ence clear  that  there  was  more  evidence  in  the  cause,  which  has  been 
omitted  from  the  statement  as  unnecessary  to  elucidate  the  errors  com- 
plained of.  Error  will  not  be  presumed,  bnt  must  be  affirmatively 
shown,  and  all  intendments  are  in  favor  of  the  regularity  of  the 
judgment  below. 

The  next  and  remaining  question  for  consideration  is  the  rejection  of 
the  tax  collector's  deed,  under  which  the  defendant  claimed,  and  the 
change  consequent  thereon.  This  evidence  was  rejected  until  it  should 
be  shown  on  the  part  of  the  party  relying  upon  it  that  all  necessary 
proceedings  prior  to  the  sale  of  the  lands  '^  to  authorize  such  sale  had 
been  duly  performed."  ^ 

This  point  we  fully  considered  in  the  case  of  Norris  v.  Peterson  & 
Russell,  decided  at  the  July  Term,  1855.  It  was  there  decided  (in  a 
case  occurring  before  the  recent  statute  which  makes  tax  deeds  prima 
facie  evidence  of  title)  that  to  sustain  a  tax  title  every  pre-requisite  to 
the  exercise  of  the  power  of  sale  by  the  officer  must  be  shown  to  have 
been  accomplished. 

There  was  no  error  in  refusing  to  allow  the  defendant  to  prove 
the   value  of  improvements  made  by  him.     At  common  law  no  such 
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allowance  was  ever  made,  and  oar  Practice  Act  only  permits  it 
to  the  extent  of  being  used  as  a  set  off  to  "  the  damages  for  witholding 
the  property  recovered."  In  this  case  no  proof  was  introduced  to  show 
the  damages,  or  at  least  no  damages  are  found  by  the  jury,  and  there 
is  nothing  against  which  the  value  of  improvements  can  be  made  to 
serve  any  purpose, 
cudgment  affirmed. 


SIEGMUND   T.  MEYER,   Respondent,  v.  WM.  R.  GORHAM, 

Appellant. 

A  mortgajje  pfipulating  for  the  enjoyment  of  the  posseasioa  of  personal  property 
by  ihe  inorij^agors  until  breach  of  the  condition,  i8  inval  d  un  kr  the  seren- 
tet'Uth  section  of  our  statute  of  frauds,  as  to  all  persons  except  the  parties  to  it. 

If  the  mortgagee  took  immediate  and  actual  poKsePsion  of  the  property  in  the  ab- 
sence of  any  contract  concurrent  or  subncquent  to  the  mortgage,  conferring 
any  greater  authority  than  that  contained  in  the  mortgage,  he  cannot  claim  by 
virtue  of  such  poa-iessiou,  because  the  covenants  of  the  mortgage  bhow  that  he 
was  not  entttied  to  such  possebsion. 

Under  such  a  mortgage  the  mortgagee  cannot  claim  the  right  of  pospewioa  as 
against  a  Sheriif  who  has  attached  the  property  as  that  ot  the  mortgagoni. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District/ Sao 
Francisco  County. 

This  cause  was  referred  to  Nathaniel  Bennett,  Esq.,  to  try  the  issues 
joined,  and  report  a  judgment. 

The  facts  as  disclosed  by  the  record  are  as  follows  : 

On  the  22d  day  of  May,  1854,  Mitchell  &  Nunes  being  indebted 
to  the  plaintiff  in  the  sum  of  $7,865,  executed  and  delivered  to  bin  » 
chattel  mortgage  upon  certain  personal  property  in  San  Francisco, 
consisting  of  a  distillery,  apparatus,  fixtures,  &c.,  a  lot  of  lumber,  and 
a  large  number  of  hogs;  which  mortgage  was  conditioned  to  (my  said 
sum  in  one  year  from  the  date  of  the  execution  of  the  mortgage. 
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The  mortgage  stipulated  that  the  mortgagors  were  to  remain  in  pos- 
session until  breach  of  the  condition,. and  that  after  breach  the  mort- 
gagees should  be  empowered  to  enter,  take  possession  of  the  said  pro- 
perty, and  sell  the  same. 

On  the  day  following  the  execution  of  the  mortgage  the  plaintiff  sent 
a  person  to  Mitchell  &  Nnnes  with  an  order  for  the  property.  Mitchell 
showed  him  the  property  and  told  him  to  take  possession. 

All  that  was  done  by  this  person  towards  taking  possession,  to  use 
the  language  of  the  witness  who  testified  upon  the  point,  was,  "  to  count 
and  feed  the  hogs  and  look  after  the  other  property."  The  property 
was  never  removed  by  Meyer  or  the  agent. 

On  the  3d  day  of  June  following,  the  defendant,  in  his  official  capacity 
of  Sheriff,  attached  the  hogs  and  a  portion  of  the  other  property. 

It  was  in  proof  that  after  the  execution  of  the  mortgage  until  after 
the  time  the  attachment  was  served,  that  Mitchell  remained  and  slept 
upon  the  premises  where  the  property  was  situated. 

This  suit  was  brought  to  recover  the  sum  of  $4,513,  tbe  value  of  the 
property  taken  by  the  Sheriff.  The  referee  reported  a  judgment  for 
the  plaintiff  for  this  amount. 

Defendant  moved  to  set  aside  the  report,  and  for  a  new  trial,  which 
the  Court  refused,  and  defendant  appealed. 

Geo.  C.  Bates,  Iloge  Sf  Wilson^  L.  Aldrick  and  /.  R.  McCon- 
nell,  for  Appellant. 

The  mortgage  on  its  face  was  void  as  against  creditors.  It  expressly 
stipulated  that  the  mortgagors  were  to  remain  in  possession  until  breach 
of  the  condition.  Under  this  instrument  there  could  be  no  such  de- 
livery as  is  contemplated  by  the  statute.  Comp.  Laws,  p.  201,  §  17. 
Billings  r.  Billings,  2  Cal.,  107.  Sturtevant  v,  Ballard,  9  Johns.,  343. 
Thornton  v.  Davenport,  1  Scam.,  296.  Letcher  v.  Norton,  4^Ib.,  579. 
Otis  V.  Wood,  3  Wend.,  500.  Randall  v.  Cook,  17  lb.,  68.  Bailey  r. 
Barton,  8  lb.,  347.  Tift  v.  Barton,  4  Denio,  194.  Griffin  v.  Barry, 
2  Corns..  371.  Goodrich  v.  Day,  6  Hill,  438.  Divier  v.  McLaughlin, 
2  Wend.,  586.  5  Sergt.  &  R.,  275.  Collins  v.  Brush,  9  Wend.,  198. 
Redmau  r.  Hendricks,  4  Hill,  271. 

//.  S.  Love^  (or  Respondent. 
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Siegmand  T.  Mejrer,  PeKpoodent,  v.  WillUm  R.  Gorbam,  Appellant. 

1.  The  provisions'of  the  statute  are  not  that  the  mortgage  shall  be 
void,  if  it  contain  a  stipnlation  that  the  property  is  to  remain  in  the 
hands  of  the  mortgagors.  No  matter  what  the  parties  agree,  provided 
in  fact  that  there  is  an  actual  and  continual  change  of  possession  of 
the  property  mortgaged.  It  is  the  non-dtlivcry  of  the  property,  and 
not  the  agreement  as  to  the  delivery,  that  avoids  the  mortgage.  Welch 
V,  Whittemore,  25  Maine,  86.  See  note  to  case.  7  U.  S.  Digest,  p. 
371,  Title  "Mortgages."  Berry  v.  Easell,  2  Gratt.,  333.  17  Wend., 
67.     12  lb.,  61.     9  lb.,  80.     1  Hill,  473. 

HKTDENrKLDT,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

The  statute  of  frauds  of  this  State  enacts  that  "  no  mortgage  of 
personal  property  hereafter  made  shall  be  valid  against  any  other  per- 
sons than  the  parties  thereto  unless  possession  of  the  mortgaged  premi- 
ses be  delivered  to  and  retained  by  the  mortgagee." 

The  mortgage  relied  upon  in  this  case  stipulates  for  the  enjoyment  of 
the  possession  by  the  mortgagors  until  breach  of  the  condition ;  it  would, 
therefore,  according  to  its  terras  be  invalid  under  the  statute  as  to  all 
persons  except  the  parties  to  it. 

It  is  insisted,  however,  notwithstanding  the  stipulation  for  the  reten- 
tion of  possession  by  the  mortgagors  that  possession  was  actually  and 
immediately  delivered  to  the  mortgagee,  and  that  therefore  the  intent 
of  the  statute  is  accomplished,  and  the  case  taken  without  its  influence. 
But  the  question  here  arises,  by  what  right  was  possession  taken  by  the 
mortgagee  ?  No  contract,  concurrent  or  subsequent  to  the  execution 
of  the  mortgage  is  made  to  appear  by  which  any  greater  authority  was 
conferred  than  that  contained  in  the  mortgage. 

The  latter,  by  express  agreement,  reserves  to  the  mortgagors  a  levia- 
ble estate,  an  equity  of  redemption  with  the  right  of  possession  until 
the  law  day  of  the  mortgage. 

The  plaintiff  cannot  claim  against  the  Sheriff  by  virtue  of  the  mort- 
gage, for  as  yet  there  is  no  breach  of  condition.  He  cannot  claim  by 
virtue  of  his  possession,  because  the  covenants  of  the  mortgage  show 
that  he  was  not  entitled  to  possession,  and  he  has  not  shown  that 
he  was  entitled  in  any  other  manner. 
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Charles  II.  Morgan,  Rei»t«ondent.  v.  Lowe,  Ebbettn  &.  Co  ,  Appellants. 


When  this  case  was  first  submitted,  the  question  on  which  the  decibion 
rests  was  not  brought  to  the  attention  of  the  Court. 
The  judgment  is  reversed  and  the  cause  remanded. 


CHARLES  n.  MORGAN,  Respondent,  v.    LOWE,  EBBETS  & 

Co.,    Appellants. 

A.  sold  to  B.  a  bill  of  goods  to  arrive  on  a  certain  veHsol.  B.  paid  part  of  the 
purchase  money,  and  Was  to  pay  the  balance  a«  soon  as  the  vessel  arrived.  B. 
assigned  the  contract  to  C,  who  within  a  reasonable  time  after  the  arrival  of 
the  vessel,  tendered  the  balance  of  the  money  to  A.,  and  demanded  the  good-^. 
JJeldy  that  C.  was  entitled  to  the  goods,  and  uo  notice  of  the  assignment  waM 
Decenary  to  charge  A. 

It  was  no  defense,  that  before  A.  had  notice  of  the  assignment,  attachments  in 
favor  of  the  creditors  of  B.  had  bum  served  upon  him,  and  that  he  sold  the 
goods  and  paid  the  proceeds  to  the  attaching  creditors  after  such  notice,  with- 
out the  assent  of  C. 

Appeal  from  the  Superior  Court  of  of  San  Francisco. 

The  defendants,  merchants  in  San  Francisco,  made  a  sale  in  writing 
to  one  S.  H.  Allen  of  forty  barrels  of  whisky,  to  arrive  on  the  ship 
Golden  Fleece. 

Allen  paid  a  portion  of  the  purchase  money,  and  before  the  arrival 
of  the  ship,  assigned  the  memorandum  of  sale  to  the  plaintiff  for  a 
valuable  consideration. 

After  the  arrival  of  the  ship,  the  plaintiff  within  a  reasonable  time 
demanded  of  the  defendants  the  whisky,  and  at  the  same  time  tendered 
tbem  the  balance  of  the  purchase  money.  Defendants  refused  to  de- 
liver the  whisky,  assigning  as  a  reason,  that  it  had  been  attached  in 
their  hands  by  the  Sheriff  as  the  property  of  Alien.  Afterwards  they 
sold  the  whisky  and  paid  over  the  amount  realized  to  the  attaching 
creditors. 

The  jury  found  for  the  plaintiff.  The  Court  overruled  a  motion  for 
a  new  trial,  and  defendants  appealed. 
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Charles  H.   Morgan,  Rerpoodeot,  v.  Lowe,  Ebbetts  A.  Go-,  Appellantti. 


Bdfdtcin  Sf  Bowman^  for  Appellants, 

In  support  of  the  oppeal  cited  Practice  Act,  §  5.  Bank  v,  Knisey, 
5  Ala ,  9.  McCann  v.  Wood,  4  lb.,  258.  Clagswell  tu  McGuisey,  4 
Dev.,  86.  Warren  v.  Copeland,  4  Met,  594.  Barney  v.  Donglass,  19 
Verm  ,  98.  Strong  r.  Mitchell,  lb.,  644.  Foster  v.  Mix,  20  Conn., 
395. 

A,  M,  //^V^AcorZ*,  for  Respondent. 

The  charge  of  the  Conrt  below  was  correct,  and  the  verdict  of  the 
jury  is  in  actordaujce  with  the  law.  Story  on  Cont.,  §§  226,  436.  Siff- 
kinv.  Boyd,  2  Carapb.,327.  lliissell  v.  Nichols,  3  Wend.,  112.  Shields 
r.  Potter.  4  Coins.,  122.  Story  on  Conf.  of  Laws,  386.  Allair  r. 
Scienck,  3  Hill,  228.  ^artindale  r.^Smith,  41  Eng.  Cora.  Law.,  592. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydenteij)t, 
J.  concurred. 

The  Court  below  properly  instructed  the  Jury,  that  if  the  plaintiff 
was  the  assignee  in  good  faith,  aud  for  a  valuable  consideration,  of  the 
invoice  of  goods  in  controversy,  and  had  demanded  the  same,  within  a 
reasonable  time  after  the  arrival  of  the  vessel,  and  tendered  the  balance 
of  the  purchase  money,  that  no  notice  of  such  assignment  was  necessary 
to  charge  the  defendants 

In  a  case  where  the  assignee  had  allowed  the  party  to  answer  the 
attachment,  and  the  money  to  be  made  by  the  process  of  the  Conrt, 
the  rule  would  be  different.  Such  is  not  the  fact  in  the  present  case. 
The  defendants  have  undertaken  to  adjust  this  matter  between  them- 
selves and  the  attaching  creditoi-s,  to  the  absolute  exclusion  of  the 
plaintiff  ^s  rights. 

The  fifth  section  of  the  Practice  Act  of  1851  docs  not  extend  to  a 
case  like  the  present,  and  the  authorities  cited  from  other  States  being 
based  oh  express  statute,  have  no  application. 

Judgment  aflfirmed,  with  costs. 
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James  0.  Cooroy  and  olhfn*.  ReRpondentu,  r.  WlUon  Flint,  Appellant. 


JAMES    C.CONROr,   and    others,  Respondents,  v.    WILSON 
fLINT,   Appellant. 

When  property,  tho  subject  of  a  suit,  U  delivered  and  accepted  pL^nding  the  suit, 
that  U,  before  verdict,  the  damages  nbuuld  be  merely  uuiDinul. 

Where  a  parly,  accepts  the  goods  which  are  the  siilgect  of  the  suit,  the  only  dam- 
ages ih»it  be  can  recover,  arc  thrr  value  of  the  goods  at  any  time  between  the 
detention  and  the  delivery,  with  interest  thereon. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District,  San 
Francisco  County.  i 

This  was  an  action  brought  to  recover  possession  of  a  quantity  of 
iron,  alleged  to  have  belonged  to  the  plaintifiFs,  and  to  have  been  forei- 
bly  and  unlawfully  taken  and  detained  by  the  defendant,  and  for  65,000 
damages  alleged  to  have  beeiv  sustained  by  the  plaintifTs  by  reason  of 
its  detention. 

The  defendant's  answer  admits  the  plaintiffs'  ownership  of  the  iron, 
but  denies  their  right  to  its  immediate  possession,  and  claims  a  lieu 
upon  it  for  wharfage  and  storage. 

The  case  was  tried  before  the  Court  upon  an  agreement  that  the 
right  of  the  parties  only  should  be  determined,  and  if  it  became  neces- 
sary to  enter  upon  the  question  of  damages,  the  case  should  be  referred 
for  that  purpose. 

The  Court  found  for  the  plaintiffs. 

The  defendant  then  moved  for  a  new  trial,  which  was  overruled,  pro 
forma^  and  the  case  referred,  to  ascertain  the  amount  of  damages. 

The  referree  assessed  the  plaintiffs'  damages  at  $2,252  30,  being  the 
difference  in  value  of  the  iron  between  the  time  of  detention  and  de- 
livery, and  judgment  was  entered  accordingly. 

The  defendant  appealed  from  the  order  of  the  Court  overruling  his 
motion  for  a  new  trial,  and  also  from  tho  judgment. 

Crittenden  and  Inge,  for  Appellant. 

1.  The  iron  having  been  delivered  up  by  the  appellant,  and  accepted 
by  the  refspondents,  before  judgment,  the  respondents  were  not  entitled 
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J«meii  C.  CoDroy,  and  others.  i<  «'»poDd«DU,  e.  Wil«on  Fliot,  Ap|>«UEUt. 


to  any  damages.     Tbeir  acceptuiioe  estops  tbem  from  claiming  dam- 
ages. 

2.  The  respondents,  if  entitled  to  recover  in  this  action  at  all^ 
could  only  recover  the  iron,  or  its  valne  at  the  time  of  the  taking  by 
the  appellant, — but  having  accepted  the  iron  after  suit  commenced, 
they  are  estopped  from  such  recovery. 

3.  If  the  respondents  are  entitled  to  any  damages,  the  rule  adopted 
by  the  referee  for  assessing  them,  is  wrong.  The  utmost  the  respond- 
ents could  claim,  would  be  interest  on  the  value  of  the  iron  while  in 
the  hands  of  the  appellant. 

W7ti.  IT.  Rhodes f  for  Respondents. 

No  brief  on  file. 

Heydknfei.dt,  J.,  delivered  the  opinion  of  the  Court.  Murray, 
•  C.  J.,  and  Bryax,  J.,  concurred. 

The  record  is  accompanied  with  a  stipulation  signed  by  the  parties, 
agreeing  that  it  shall  be  considered  as  appearing  on  the  record  that 
on  the  30th  of  December,  the  iron  which  was  the  subject  of  the  con- 
troversy, was  delivered  to  the  plaintiffs  and  taken  possession  of  by 
them.  This  was  more  than  a  month  before  the  report  of  the  referee 
finding  the  damages,  and  consequently  before  judgment. 

It  is  urged  by  the  appellant,  that  therefore  the  damages  should  only 
be  nominal. 

The  rule  in  such  cases  is,  that  when  the  property  is  delivered  and 
accepted  pending  the  suit, — that  is,  before  verdict, — the  damages  shall 
be  merely  nominal;  but  in  this  case  the  goods  were  only  delivered  after 
verdict,  and  it  must  be  assumed  that  the  delivery  was  in  pursuance  of 
the  verdict  which  had  already  determined  the  rights  of  the  parties. 

The  referee  in  this  case  found  as  part  of  the  damages,  the  difference 
in  value  of  the  iron  between  the  time  of  detention  and  of  delivery, 
and  judgment  was  entered  on  the  report. 

There  is  no  principle  of  law  which  recognizes  such  a  measure  of 
damages.  The  most  liberal  rule  would  allow  the  highest  value  of  the 
goods  at  any  time  between  the  conversion  and  the  judgment,  and 
interest  thereupon.    But  where  the  plaintiff  accepts  the  goods  which 
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William  Smith,  RespoDdoDt,  v.  Jerome  Harper  and  ThaddeuM  Harper,  Appellants. 


are  the  subject  of  the  suit,  he  has  made  his  election  to  take  the  goods 
in  lieu  of  their  value,  and  the  only  damages  he  can  recover  would  be 
the  interest  upon  their  highest  value;  except  in  cases  where  some 
special  damage  is  speciBcally  averred  in  the  declaration. 

Whether  the  charge  for  wharfage  made  by  the  defendant,  was  a 
proper  one,  is  a  question  of  fact,  decided,  upon  conflicting  testimony, 
by  the  Judge  of  the  District  Court  sitting  as  a  jury,  and  therefore  is 
not  properly  a  subject  for  our  consideration. 

Upon  the  first  question  considered,  the  judgment  is  reversed  and  the 
cause  remanded. 


WILLIAM  SMITH,    Respondent,   v.  JEROME  HARPER,  and 
THADDEUS  HARPER,  Appellants. 

Where  the  holder  of  a  note  accepts  a  draft  or  check  in  payment,  he  is  not  bound 
to  give  up  the  note  before  payment  of  the  draft  or  check. 

The  subetitution  of  a  new  security  will  discharge  an  indorser. 

The  surrender  of  a  note  is  prima  facie  evidence  of  its  payment. 

But  where  a  note  was  delivered  to  the  maker  long  before  it  became  dae,  upon  his 
giving  the  holder  an  order  on  the  indorsers,  which  was  dishonored,  and  there- 
upon it  was  returned  to  the  holder,  it  did  not  operate  as  a  payment. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District,  San 
Francisco  County. 

The  facts  material  to  the  points  decided,  appear  in  the  opinion  of  the 
Court. 

Jo.  G.  Baldwin  and  Edward  Stanly,  for  Appellants. 

Cited  Burton  v.  Stewart,  3  Wendell,  238.  Lewis  r.  Cosgrove,  2 
Taunt.,  2.  Legget  r.  Cooper,  2  Stark.,  N.  P.  R.,  93.  Fisher  t\  Saun- 
ders, 1  Campb.,  1^0.  Barnett  r.  Stanton,  2  Ala.,  189.  9  lb.,  452. 
3  Stew.,  168.     4  E3p.,  95.     Story  on  Bills,  p.  539,  §  419.     Chitty  oa 

Cont.,  667.     Hunt  r.  Lynch,  5  East.,  449.     4  Barn,  and  Aid.,  38T.     8 
42 
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William  Smith,  ReRpondent,  r.  Jerome  Barpcr  ^Ld  Tbaddeai  Barier,  Ap^ellaittff. 

Pick.,  122.  lOIb.,522.  11  lb:,  125.  12  lb, 268.  15  Johns.,  224. 
1  Port..  423.  7  J.  J.  Marsh.,  272.  9  Johns.,  310.  3  Call.,  234.  2 
Yeates,  370.  4  Ves.,  555.  3  Nev.  and  Man.,  167.  5  Esp..  121.  2 
Bos.  and  Pul.,  518.  4  Bing.,  464.  5  lb.,  485.  1  Watts  and  Serg., 
92.  1  Hall,  56.  14  Mees  and  W..  579.  Smith's  Mer.  Law,  582. 
Burge  on  Suretyship,  215.  2  Gr.  Ev.,  §§  202,  519,  520,  523,  3 
Kent's  Com.,  81. 

Tliomas  C  Hambly,  for  Respondent. 
No  brief  on  file. 

Murray,  C.  J.,  delivered  the  opinioa  of  the  Court.  IIeydenfklot, 
J.,  concurred. 

Where  the  holder  of  a  note  accepts  a  draft  or  check  in  payment,  it 
has  usually  been  held,  that  he  is  not  bound  to  j;ive  up  the  note  before 
payment  of  the  draft  or  check,  and  if  he  does  so,  the  indorsers  are  dis- 
charged thereby.  The  reason  of  this  rule  is  said  to  be,  that  the  in- 
dorsers are  entitled  to  have  the  note  immediately  paid  in  cash;  and  if 
the  holder  receives  notes  of  a  banker,  or  bills  of  exchange,  he  gives 
credit  for  the  time  to  the  maker,  pro  tanto^  and  this  he  is  not  at  liberty 
to  do  at  the  risk  of  the  indorsers. 

It  has  also  been  held,  that  the  substitution  of  a  new  security  wouM 
discharge  the  indorsers.  The  present  case  does  not  come  within  the 
rule.  The  record  shows,  that  long  before  the  note  became  due,  the 
maker  obtained  the  same  by  giving  the  payee  an  order  on  the  indorsers, 
which  was  dishonored,  and  immediately  the  payee  demanded  and  re- 
ceived back  the  note,  which  was  afterwards  regularly  presented  and 
protested  for  non-payment. 

How  have  the  indorsers  been  injured  by  this  transaction?  or.  to  what 
new  risk  have  they  been  subjected  ?  Certainly  none.  Their  liability 
had  not  attached  at  the  time,  and  no  prejudice  could  possibly  come  of 
it.  It  is  said  that  the  surrender  of  this  note  is  prima  facie  evidence  of 
its  payment.  This  presumption  is  rebutted  by  the  testimony,  and  the 
verdict  of  the  jury  is  conclusive  upon  this  point,  as  well  as  the  question, 
whether  the  plaintiff  accepted  the  order  npon  the  indorsees,  io  payment 
or  discharge  of  the  debt.     See  9  Johnson,  p.  31U. 
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The  instractions  maj  not  be  technically  correct,  bnt  the  questions 
apon  which  the  case  turns,  seem  to  have  been  fairly  put  to  the  jury, 
a  1(1  we  think  their  verd  ct  is  sustained  by  the  testimony. 

Judgment  affirmed  with  costs. 


WILLIAM  FORD,  Appellant,  r.  NAPOLEON  B.  SMITH,  Res- 
pondent. 

Where  a  judgment  of  a  Justice  of  the  Peace  is  for  an  amount  exceeding  his 
jurtsdictioD,  the  County  Court  on  appeal  should  dismiss  the  whole  case. 

Appeal  from  the  County  Court  of  Contra  Costa  County. 

Milh  and  Allen,  for  Appellant. 

M.  J  Chase,  for  Respondent. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Conrt.  Murray,  C. 
J.,  and  Bryan,  J.,  concurred. 

The  judgment  rendered  by  the  Justice  of  the  Peace  is  for  $209  17, 
with  interest  at  three  per  cent,  per  month.  This  is  beyond  the  juris- 
diction of  the  Justice  as  we  have  determined  at  this  term  in  the  case 
of  Zander  v.  Coe.  The  judgment  was  therefore  properly  reversed  by 
the  County  Court,  but  it  should  have  dismissed  the  case. 

The  reversal  of  the  County  Court  is  affirmed,  and  the  cause  dis- 
missed from  the  consideration  of  the  Justice. 
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S  C.  Tajlor,  Appellant,  o.  William  N.  Broo''8.  B«spoiKl0nt. 


E.  C.  TAYLOR,  Appellant,  v,  WM.  N.  BROOKS,  Countj  Treasurer 
of  Yolo  County,  Respondent. 

Under  the  statute  rospectinsr  County  TreMurerR.  pawed  March  22d,  1850,  the 
party  who  rejrist -rs  his  warraita  becomes  a  pn'ferred  creditor,  and  is  to  l>e 
j)aid  as  soon  as  there  are  suflicient  funds  in  the  treasury,  and  the  prior  regis- 
tered warrants  are  paid. 

Appeal  from  the  District  Court  of  the  Elcvcntli  Judicial  District, 
Yolo  County, 

The  opinion  of  the  Court  contains  the  facts. 

Ralston  Sf  Wallace,  for  Appellant. 

Cartter  Sf  Hartley,  for  Respondent. 

No  briefs  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt, 
J.,  concurred. 

The  ninth  section  of  the  Act  to  fond  the  debt  of  the  County  of 
Y^'olo,  after  having  provided  for  funding  the  indebtedness  existing  prior 
to  the  1st  of  January,  1853,  and  for  paying  the  interest  on  the  same 
by  a  special  tax  levied  for  that  purpose,  provides  that  it  shall  be  the 
duty  of  the  Treasurer  to  set  aside  a  Sinking  Fund,  into  which  shall  be 
paid  **  First — any  and  all  surplus  of  the  interest  fund  aforesaid;  Second 
— whatever  surplus  rany  remain  in  the  treasury  of  the  County  of  Y'olo, 
on  the  first  day  of  March,  1854,  and  on  the  first  day  of  March  every 
year  thereafter,  after  paying  the  ordinary  yearly  expenses  of  the 
county,  until  said  Sinking  Fund  shall  be  sufficient  to  pay  the  principal 
and  interest  of  the  debt  so  funded." 

The  plaintiff  in  tliis  suit  is  the  owner  and  holder  of  '*  two  warrants," 
drawn  on  the  11th  of  January,  1854,  not  fundable  under  the  Act,  and 
which  were  regularly  pi'escnted,  and  registered  '*  Not  paid  for  tcant  of 
funds,^^  according  to  the  provisions  of  the  Act  concerning  County 
Treasurers,  passed  March  22  J,  1850. 
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£.  C.  Tajrlor,  Appellant,  r.  William  X.  Brook4,  ReMpondent 


It  is  admitted  that  the  warrants  in  dispute  are  the  oldest  ontstand- 
ang  registered  warrants  on  the  county,  and  that  there  are  suflBcient 
funds  in  the  hands  of  the  Treasurer  arising  from  the  revenue  of  1854, 
to  pay  the  same.  But  it  is  contended  that  the  ninth  section  of  the 
Act  quoted  fixes  a  "fiscal  year,"  for  said  county,  to  commence  on  the 
1st  day  of  March,  1854,  and  that  said  funds  in  the  hands  of  the  Treas- 
urer should  be  applied  to  the  liquidation  of  warrants  issued  after  that 
lime. 

Such  is  not  a  true  construction  of  the  statute.  The  intention  of  the 
Legislature  was  to  provide  for  the  gradual  extinguishment  of  the 
county  indebtedness  by  means  of  taxation,  and  the  surplus  revenue,  if 
any,  remaining  in  the  treasury  at  the  end  of  each  year.  This  it  was 
supposed  would  be  amply  suflBcient,  leaving  the  county  to  provide  for 
its  future  expenses  by  means  of  the  general  tax  which  the  law  author- 
ized. 

From  the  registration  of  the  plaintiff's  warrants,  he  became  a  pre- 
ferred creditor  by  the  provisions  of  the  Act  of  March  22d,  1850,  and 
it  would  certainly  be  a  forced  construction,  and  one  to  which  we  would 
be  very  reluctant  to  assent,  without  direct  words  to  that  effect,  to  hold 
that  the  Legislature  had  not  only  deprived  him  of  the  privilege  of 
funding  his  warrants,  but  also  denied  him  all  remedy;  and  that,  too, 
when  there  was  a  law  upon  the  statute  books  providing  that  said  in- 
debtedness should  be  paid  out  of  the  first  moneys  in  the  treasury' 
belonging  to  the  general  fund.  Such  a  construction  would  postpone 
indefinitely,  if  it  did  not  render  the  debt  worthless,  which  was  con- 
tracted on  the  last  day  of  the  fiscal  year,  while  that  incurred  on  the 
day  succeeding,  would  take  preceeence  of  all  prior  recorded  warrantf. 

I  can  see  no  good  reason  why  the  revenue  of  1854  should  not  be 
applied  to  a  debt  of  the  same  year,  or  why  a  creditor  holding  the  war- 
rants of  the  county,  and  who  is  not  paid  up  to  the  1st  of  March, 
because  there  is  no  money  in  the  treasury,  should  not  be  allowed  his 
debt  out  of  the  revenues  of  that  year,  when  they  shall  afterwards  be  paid 
in,  or  out  of  any  other  moneys  not  specially  set  apart  by  law.  It  is  said 
this  would  be  a  legal  fraud  on  the  bond  holders.  Such  is  not  the  case; 
they  are  to  be  considered  as  having  looked  to  the  interest  tax,  and  the 
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Henrj  Peter»,  BespoDdent,  v.  The  Jamestown  Bridge  Companj.  AppelUn*s 


gradual  accumalatioo  of  the  Sinking  Fund,  for  their  security, — and  I 
apprehend  that  their  action  in  funding  their  debts  against  the  county, 
was  not  predicated  upon  the  hypothesis  that  a  still  greater  fraud  wag 
to  be  committed  upon  other  creditors  of  the  county,  by  refusing  them 
auy  remedy,  or  payment  whatever. 

The  case  of  McDonald  v.  Griswold,  4  Cal.,  352,  does  not  touch  this 
case,  and  cannot  properly  be  said  to  support  the  decision  of  the  Court 
below. 

For  these  reasons  the  judgment  is  reversed,  and  the  Court  below 
directed  to  proceed  in  conformity  to  this  opinion. 


HENRY  PETERS.  Respondent,  r.  THE  JAMESTOWN  BRIDGE 
COMPANY,  Appellants. 

A  mortgage  unsatiBfied  upon  the  record  is  a  subject  of  sale  to  all  innocent  parties. 

The  purchaser  of  a  mortgage  cannot  be  charged  with  constructive  notice  of  any 
thing  subsequent  to  the  mortgage,  except  its  assignment  or  satisfactioa  duly 
entered  of  record. 

A  deed  from  a  mortgagee  to  a  third  party,  for  the  conreyance  of  mortgaged 
premiseE,  does  not  operate  as  an  assignment  of  the  mortgage. 

A  mortgage  is  a  mere  security  for  a  debt,  and  cannot  pass  without  a  transfer  of 
the  debt. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District,  Tuol- 
umne County. 

On  the  twenty-fourth  day  of  January,  1852,  Joseph  C.  Perry  sold  to 
one  Jonas  Thayer  certain  property  in  Tuolumne  county,  and  took  a 
mortgage  for  the  payment  of  the  purchase  money,  which  was  duly 
recorded. 

On  the  first  day  of  February,  1853,  Perry  conveyed  by  deed,  con- 
taining covenants  of  general  warranty,  all  his  right,  title,  and  interest 
in  and  to  the  property,  to  the  plain liflf. 
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Henry  Peters,  Respondent,  v.  The  Jamestown  Bridge  Com|>ar7,  Appellants. 


On  the  first  of  March  following,  and  after  the  last  deed  was  recorded, 
Perry  assigned  the  Thayer  mortgage  to  John  C.  Dent;  afterwards, 
several  assignments  of  it  were  made,  and  finally  the  defendants  became 
the  assignees. 

On  the  tenth  day  of  May,  1854,  the  defendants  commenced  an  action 
against  Thayer,  to  foreclose  the  mortgage,  and  in  October  obtained  a 
decree,  and  were  about  to  sell  the  property,  when  plaintiff  brought  this 
suit,  enjoining  them  from  taking  any  proceedings  on  the  execution, 
alleging  that  a  sale  would  create  a  cloud  upon  his  title.  The  Court 
found  the  facts  as  above  stated,  and  decreed  a  perpetual  injunction. 
Defendants  appealed. 

H,  JT,  Barber^  for  Appellants. 

1.  Perry,  as  mortgagee,  could  not  convey  in  fee  simple  to  plaintiff. 
A  mortgage  creates  no  title  to  land—it  is  a  mere  security,  and  the 
legal  title  remains  in  the  mortgagor.  11  Johns.,  534.  19  Ibid.,  825. 
2  Cowen,  195.     2  Barb.  Ch  ,119.     4  Kent,  163.     2  Cal.,  489. 

2.  Perry,  the  mortgagee,  could  acquire  no  title  to  the  premises 
himself  without  foreclosure  and  sale.  The  plaintiff,  as  his  representa- 
tive, can  certainly  have  no  better  title.  Our  statute  is  imperative. 
Practice  Act,  sec.  260.     2  Johns.  Ch.,  62. 

3.  In  order  to  make  a  deed  operate  as  an  assignment  of  a  mort- 
gage, (and  give  notice  to  subsequent  purchasers,)  it  must  be  recorded 
as  an  assignment  of  such  mortgage.  Comp.  L4iws,  p.  840,  §  12,  sub.  1, 
and  §  14,  sub.  1,  2,  3,  4.  12,  13. 

4.  The  defendants  are  innocent  purchasers  for  a  valuable  consider- 
ation without  notice,  and  as  such,  their  rights  will  always  be  protected 
to  the  fullest  extent,  both  at  law  and  in  equity.  1  Johns.  Ch.,  298, 
394.     18  Johns.,  544.     5  Deuio,  187.     2  Cal.,  489.     3  lb.,  179. 

E.  F.  Hunter,  for  Respondent. 

The  decree  rendered  by  the  Judge  in  the  Court  below  was  correct. 
The  deed  from  Perry  to  plaintiff  operated  as  an  assignment  of  the  mort- 
gage from  Thayer  to  Perry.  A  mortgage  may  be  assigned  by  deed 
executed  by  the  mortgagor,  and  recorded.  7  Cowen,  9.  4  Pick.,  505. 
14  lb.,  374.     15  lb.,  82. 
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Ilenrj  PeUn,  Rfspondcnt,  r.  The  Jame^own  Bridge  Companj,  Appellants. 

IIeydexkeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C 
J.,  and  Bryan,  J.,  concurred. 

The  raortj^age  from  Thayer  to  Pferrj  was  upon  record,  and  operated 
as  constructive  notice  to  all  persons.  It  was  unsatisfied,  and  therefore 
it  was  the  subject  of  sale  to*  all  innocent  parties. 

The  purchaser  of  the  mortgage  cannot  be  charged  with  constructive 
notice  of  any  thing  subsequent  to  t-he  mortgage,  except  its  assignment; 
or  satisfaction,  duly  entered  of  record. 

The  deed  from  Perry  to  plaintiff  could  not  operate  as  an  assignment 
of  the  mortgage.  The  latter  is  a  mere  security  for  the  debt,  and  can- 
not pass  without  a  transfer  of  the  debt;  so  it  would  seem  that  the 
two  transactions  are  totally  different  in  character:  the  intent  of  the 
one  is  to  convey  the  title  to  land — of  the  other,  to  transfer  a  debt  with 
its  security.  If  a  contrary  doctrine  was  maintained,  it  would  produce 
the  evil  (as  in  this  case)  of  enabling  a  uet  to  be  thrown  for  the  entrap- 
ment of  the  innocent.  The  law  always  must  favor  the  principle,  that 
what  is  intended  to  be  done,  must  be  done  directly. 

Two  cas«s  are  cited  by  the  respondent^ counsel,  which  seem  to  point 
to  a  different  conclusion.  I  have  examined  them,  and  find  them  unsus- 
tained  by  authority  or  by  the  best  reasoning.  14  Pickering,  374,  and 
15  Ibid.,  82. 

The  result  of  our  judgment  is,,  that  the  decree  must  be  reversed,  and. 
the  cause  remanded. 
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HENRY  A.  CHEEYER,  Respondent,  v.  WILLIAM  D.  FAIR  and 
RALPH  S.  DORR,  Appellants. 

Where  a  mort^ja^e  covers  two  lots,  and  the  mortjragor  conveys  one  of  them,  with 
covenant  of  warranty  a^Ainst  his  own  acts  this  warranty  runs  with  the  land ; 
and  if  such  lot  is  subjected  to  the  raortgaj^o,  the  purchaser  would  be  entitled 
to  be  reimbursed  by  the  mortj^an^or,  and  might  maintain  an  action  upon  the 
warranty.  Held,  therefore,  that  the  mortgagor  could  not  complain  that  the 
decree  of  foreclosure  ordered  the  6ale  of  the  uuconveyed  lot  for  the  payment 
of  the  mortgage  debt. 

If  the  mortgagee  has  no  notice  of  these  transactions,  he  could  have  all  the  lots 
in  the  mortgage  subjected  to  the  payment  of  his  debt. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District, 
San  Francisco  County. 

Bill  for  foreclosure  of  a  mortgage.  On  the  Htliday  of  September, 
1852,  William  D.  Fair  purchased  from  one  James  McCormick,  certain 
property  in  San  Francisco,  for  the  sum  of  $44,600,  part  of  which  was 
paid  for  in  cash,  and  gmyQ  a  mortgage  on  the  property  to  secure  the 
sum  of  $29,600,  the  balance  of  the  purchase  money. 

On  the  day  following,  McCormick  assigned  the  mortgage  to  one 
John  O.  Agnew,  as  security  for  a  loan  of  $20,000,  taking  a  covenant 
from  Agnew  to  re-assign  the  same  to  him,  upon  payment  of  the  loan 
and  interest  money. 

On  the  19th  day  of  October  of  the  same  year,  McCormick  re-pur- 
chased from  Fair  a  large  portion  of  the  property  for  $26,000,  and 
paid  him  by  releasing  another  mortgage  which  he  held  against  him, 
and  also  $9,600  of  the  mortgage  here  sued  on,  and  gave  a  mortgage 
for  the  payment  of  the  balance  of  the  purchase  money. 

This  deed  from  Fair  to  McCormick,  contained  a  covenant  of  war- 
ranty against  Fair^s  own  acts. 

When  the  debt  to  Agnew  became  due,  it  was  duly  paid,  and  Agnew 
re-assigned  the  mortgage  to  McCormick,  as  agreed  upon. 

After  the  assignment  by  McCormick  to  Agnew,  of  the  mortgage  of 
September  Itth,  and  prior  to  its  re-assignment  by  Agnew,  McCormick 
43 
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U.  A.  Choaver,  ReNpondent,  v.  Wm.  D.  Fair  and  IUl(h  8.  Dcrr,  AppellanU. 


sold  and  conveyed  the  lot  repurchased  from  Fair,  to  one  Stewart 
Smith,  who  subseqaontlj  sold  it  to  the  defendant,  Dorr. 

Immediately  after  the  re-assignment  of  Fair's  mortgage  by  Agnew, 
McCormick  assigned  it  to  Cheever,  the  present  plaintiff,  who  brought 
this  action  to  foreclose  the  same.  The  Court  decreed  a  foreclosure 
against  Fair,  as  to  the  portion  of  the  property  not  sold  by  him*  to 
McCormick,  and  also  decreed  that  the  portion  sold  to  Dorr  was  re- 
leased from  the  operation  of  the  mortgage. 

The  parties  stipulated,  in  the  Court  below,  that  the  rights  of  the 
defendants,  Dorr  and  Fair,  might  be  determined  in  this  action.  Fair 
appealed  from  the  decree. 

Jo.  G,  Baldwin  and  Wm,  J.  Shaw^  for  Appellant. 

Cited,  James  v,  Morey,  2  Cow.,  250.  Billiard  on  Mortgages,  pp. 
329,  330,  331,  338,  339,  348.  8  Met.,  290.  3  Ed.  Ch.,  107.  3 
Johns.  Ch..  52.  Eaton  v.  George,  2  N.  H.,  300.  6  Johns.,  395. 
Rawle  on  Cov.  for  Title,  192.  Ililliard  on  Real  Estate,  421.  Fitch 
r.  Baldwin,  it  Johns.,  161. 

Janes,  Doyle,  Barber  tj-  Boijd^  for  Respondents. 
Cited  no  authorities. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court,  Murbay,  C. 
J.,  and  Bryan,  J.,  concurred. 

Cheever  is  not  charged  by  the  proof  with  notice  of  any  of  the  trans- 
actions subsequent  to  the  mortgage,  and  therefore  be  may  have  reasoD 
to  contend,  that  all  the  property  contained  in  it,  is  subject  to  the  pay- 
ment of  his  debt;  but  he  does  not  complain  of  the  decree;  and  the 
only  question  is,  whether  Fair  can  insist  upon  apportioning  the  liability, 
between  his  lot  and  Dorr's. 

Fair's  conveyance  of  Dorr's  lot  to  McCormick,  contains  a  warranty 
against  his  own  acts.  This  warranty  runs  with  the  land,  and  if  Dorr's 
lot  was  subjected  to  the  mortgage,  the  latter  would  have  the  right  to 
be  reimbursed  b>  Fair,  and  might  maintain  an  action  upon  the  war- 
ranty. 

It  follows,  that  Fair  has  no  reason  to  complain  of  the  decree.  If 
he  has  any  remedy,  it  must  be  against  McCormick.  , 

Decree  affirmed. 


Digitized  by  VjOOQ  IC 


JULY  TERM.  339 


Samuel  P.  Go  >dal«,  Respondent,  v.  Charles  0.  West,  Appellant. 


SAMUEL  P.  GOODALE.  Respondent,  r.  CHARLES  0.  WEST, 

Appellant. 

Where  a  paper  is  introduced  aa  evidence  of  payment,  and  no  objection  is  made 
at  the  trial  at  nisi  prius  to  its  sufficiency  to  prove  the  payment,  tlie  want  of 
such  ol^'cctiou  is  equivalent  to  an  admission  of  its  sufficiency. 

CoHrts  will  not  permit  a  party  to  give  an  apparent  acquiepc*»nce  in  the  admlsaioa 
of  evidence,  which  will  operate  to  mislead  or  entrap  his  adveri<ary. 

An  objection  to  the  sufficiency  of  evidence  should  be  made  at  the  time  the  same 
is  offered  to  be  introduced,  so  that  a  party  may  have  the  opportunity  of  sup- 
plying the  necessary  evidence. 

A  refusal  in  writing  to  execute  a  conveyance  is  evidence  proving  a  demand  of 
such  conveyance. 

In  an  action  for  specific  performance  against  a  vendor  who  refused  to  make  a 
title,  it  is  not  necessary  that  a  deed  should  be  tendered  him  for  bis  execution. 

But  in  such  an  action,  tender  of  the  unpaid  purchase  money  must  be  proved  as  it 
is  of  the  essence  of  the  contract. 

To  entitle  a  party  to  a  specitlc  p3rformance  he  must  have  performed,  on  hia 
part,  every  essential  of  the  agreement. 

Appeal  from  the  Superior  Coart  of  San  Francisco. 

l^ill  in  eqnity  to  compel  the  defendant  to  execute  certain  deeds  to 
property  in  San  Francisco.  The  bill  alleges  that  on  the  18th  day  cf 
February,  1 853,  the  defendant  executed  and  delivered  to  one  Calvin 
Slade  the  following  instrument  of  writing  : 

**I  have  this  day  sold  to  Calvin  Slade  my  two  lots  situated  as  follows: 
Fifty  vara  lot  No.  435;  also  fifty  vara  lot  No.  664,  and  part  of  lot  No. 
617,  being  one  hundred  and  sixty  feet  on  Green  street,  for  twenty-eight 
hnndred  «nd  fifty  dollars,  payable  within  thirty  days,  or  upon  delivery 
of  the  deeds  if  delivered  before  that  time. 

(Signed)  CHARLES  O.  WEST." 

That  on  the  28th  day  of  the  same  month  Slade  paid  to  the  defend- 
HDt  the  sum  of  fifteen  hundred  dollars  on  account,  and  took  a  receipt 
therefor,  and  on  the  23d  of  March  following,  the  day  appointed  in  the 
above  contract  of  sale,  Slade  was  ready  and  willing,  and  offered  to  pay 
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Samuel  P.  Goodale,  Kespondent,  r.  Clmrlert  0    Meet    AppelUnt. 

the  balance  due,  but  did  not  tender  the  money ;  and  demanded  from  the 
defendant  a  convejance  of  the  hind,  which  the  defendant  refused,  in 
writing,  to  comply  with;  and  that  on  the  6th  day  of  April,  Slade  as- 
signed to  the  plaintiff  all  his  right  of  action  against  the  defendant. 

At  the  trial,  the  plaintiff,  in  order  to  show  that  a  payment  had  been 
made  to  the  defendant  by  the  plaintiff's  assignor,  offered  in  evidence 
the  following  receipt  : 

"Received  of  Slade  &  Co.  fifteen  hundred  dollars  on  account  sale  of 
land.  CHARLES  0.  WEST, 

Per  Peter  Frothingham.'* 

No  oljection  was  made  by  the  defendant  to  this  method  of  proving 
the  payment. 

The  contract  of  sale  and  the  assignment  to  plaintiff  was  proved,  and 
the  written  refusal  of  the  defendant  to  execute  the  conveyances  to  Slade. 

The  Court  entered  a  decree  in  favor  of  the  plaintiff.  Defendant  ap- 
pealed. 

Sutherland  tf  Slebhins,  for  Appellant, 

Objected  to  the  decree  of  the  Court  below,  because, 

1.  Mo  evidence  was  introduced  to  show  that  the  money  which  is 
acknowledged  by  the  receipt  to  have  been  received,  was  ever  paid  to 
the  defendant. 

2.  The  demand  for  a  conveyance  is  not  sufficiently  explicit.  The 
plaintiff  must  tender  a  deed  for  signature,  before  he  can  pray  for  a 
specific  performance. 

3.  The  contract  is  void  for  uncertainty.  Raymond  v.  Longworth, 
14  How.,  10.  Germain  v.  Machin,  6  Paige,  288.  Worthington  i'. 
Hylyer,  4  Mass.,  196.    Jackson  v.  Hosevelt,  Johns.,  40. 

4.  The  plaintiff  cannot  maintain  this  action  without  showing  a  ten- 
der of  the  balance  of  the  purchase  money.  Connelly  r.  Pierce,  T 
Wend.,  129.  Hackett  v.  lluson,  3  lb.,  249.  Fuller  v,  Hubbard,  6 
Cow.,  13.  Hudson  v.  Swift,  20  Johns.,  27.  Colson  v.  Thompson,  2 
Wheat.,  336. 

Brooks  Sf  McCrackan,  for  Respondent 

No  brief  on  file. 
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Siimael  P.  Goodale,  Respondent,  v.  Charles  0.  Weitt,  Appellant. 


Heydenfeldt,  J.,  delivered  the  opinioQ  of  the  Court.    Murray,  C. 
J.,  concurred. 

The  material  objections  to  the  recovery  in  this  case  will  be  separately 
considered. 

1.  The  paper  introduced  to  show  a  payment  to  defendant  by  the 
plaintiff  ^s  assignor  would  have  been  insufficient  alone,  if  it  had  been 
objected  to  on  the  trial,  but  the  want  of  such  objection  is  equivalent  to 
an  admission  of  its  sufficiency.  Courts  will  not  permit  a  party  to  give 
an  apparent  acquiescence  which  will  operate  to  mislead  and  entrap  his 
adversary.  If  the  objection  had  been  made  in  proper  time,  the  legal 
presumption  is,  that  the  plaintiff  would  have  supplied  the  necessary 
eviiiencc,  at  least  he  would  have  had  the  opportunity  of  doing  so. 

2d.  The  want  of  evidence  of  a  demand  of  a  conveyance  seems  to  be 
unsupported.  The  record  discloses  a  refusal  in  writing  on  the  part  of 
the  defendant,  which  was  not  objected  to,  and  this  must  pre-suppose  a 
demand  made.  It  is  urged,  that  to  make  the  demand  complete  a  deed 
should  have  beep  tendered  to  the  defendant  for  his.  execution.  This 
would  be  necessary  in  a  common  law  action  upon  a  bond  or  agreement 
to  make  titles.  But  in  equity,  for  specific  performance,  such  a  technical 
requisition  will  not  be  considered  indispensable,  especially  where  the 
party  refuses  to  make  title,  and  at  the  same  time  gives  the  reason  for 
his  refusal,  which  is  other  than  that  of  requiring  a  deed  to  sign. 

3.  The  same  reasoning,  however,  cannot  be  applied  to  the  objection 
that  no  tender  is  proved  to  have  been  made  of  the  purchase  money  re- 
maining due.     This  is  of  the  essence  of  the  contract,  and  there  is  noth- 
ing technical   about  it.     To  entitle  the  party  to  obtain  a  specific  per- 
formance he  must  have  performed  on  his  part  every  es.«ential  of  the 
agreement.     It  is  not  sufficient  to  meet  this  objection,  to  say  that  the 
defendant  assigned  a  totally  different  reason  for  his  refusal.     He  may 
have  done  so,  and  yet  the  substantial  reason  may  exist,  and  he  is  en- 
titled to  the  benefit  of  it.     It  behooved  the  plaintiff  to  show  himself 
not  in  fault,  by  proving  each  point  necessary  to  establish  the  merits  of 
his  complaint.     Without  this  he  must  fail,  and  especially  where  his 
case  belongs  to  a  class  to  which  Courts  of  Equity   always  give  the 
nicest  consideration,  and  are  chary  of  granting  relief. 

Upon  this  last  ground  the  decree  is  reversed,  and  the  cause  remanded. 
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Dominick  GaTtn,  ReRp<nJent,  v.  Bentjr  Dopman  and  Augnstus  UeUwig,  Appellanta. 


DOMINICK  GAVEX,   Respondent,   ^r.    HENRY  DOPMAN  and 
AUGUSTUS  HELLWIG,  Appellants. 

"Where  the  inatnictions  of  the  Conrt,  though  incorrect  in  law,  are  all  Id  favor  of 
the  defendant,  be  canuot  complain  of  the  error. 

A  new  trial  on  the. ground  of  newly  diecovered  evidence  should  not  be  granted 
where  such  evidence  is  merely  cumulative,  and  is  that  of  a  witness  whose  de- 
position  was  used  on  the  trial,  and  particularly  where  the  verdict  shows  that 
the  jury  ditbelieved  his  first  statement. 

Appeal  from  the  Superior  Court  of  the  city  of  Sao  Francisco. 

Saunders  Sf  Booraem  and  Geo.  C.  Bates,  for  Appellants. 

Crockett  Sf  Pas^e.  for  Respondent. 

Ko  authorities  were  cited  by  counsel. 

McRRAY,  C.  J.,  delivered  the  opinion  of  the  Court  HETDENFEtDT, 
J.,  concurred. 

This  was  an  action  of  ejectment  in  the  Cowt  below.  The  testimony 
was  conflicting,  and  the  jury  found  for  the  plaintiff.  The  instructions 
of  the  Court  if  incorrect  in  law  are  all  in  favor  of  the  defendant,  and  he 
cannot  complain  of  the  error.  The  fifth  instruction  asked  for  by  th^ 
plaintiff,  and  given  by  the  Conrt,  is  somewhat  ambiguons,  but  from  our 
understanding  of  its  meaning,  we  are  not  prepared  to  say  that  it  was 
erroneous,  and  we  do  not  see  how  it  could  have  prejudiced  the  interests 
of  the  defendant. 

The  Court  properly  refused  the  tnotion  for  a  new  trial  on  the  affidavit 
of  Conway.  It  sets  out  facts  entirely  cumulative,  and  it  would  be 
a  dangerous  practice  to  admit  a  witness  whose  deposition  has 
already  been  used  on  the  trial,  to  come  in  after  a  verdict  and  patch  up 
his  testimony,  particularly  where  the  verdict  shows  that  the  jury  disbe- 
lieved his  first  statement.  It  is  reasonable  to  believe  that  he  disclosed 
at  least  all  he  knew  in  his  first  deposition,  and  no  greater  latitude 
should  be  allowed  in  such  a  case,  than  there  would  be,  had  th«  witness 
been  actually  present  and  e:samined  on  the  trial. 

Judgment  affirmed. 
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J.  ft.  Dickej,  Ke^tpoDddnt.  v.  B.  O.  lluilbart,  and  others,  AppvUitnU. 


J  AS.  11.  DICKEY,  Respondent,  v.  B.  G.  HURLBURT,  Coonty 
Judge  of  Sutter  County,  and  others,  Appellants. 

Time  and  place  are  of  the  substance  of  every  election. 

The  Legislature  cannot  confer  upon  a  County  Jndj^e  the  power  of  designating 
ttic  place  and  mauner  of  holding  an  electioa,  as  it  is  a  ministerial  and  not  a 
judicial  act,  aud  an  electioa  thus  held  will  be  void.    . 

Dy  the  Constitntion  of  this  State,  the  LeglHatnre  must  fix  the  seats  ef  justice, 
or  places  o*"  holding  Court,  and  ciunot  deh'gate  the  power  to  any  other  body, 
or  to  decision  by  popular  vote.     Fkk  Hkydknkkldt,  J, 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District,  Yuba 
County* 

The  opinion  the  Conrt  contains  the  fucts. 

G,  N,  Sioezi/j  for  Appellant. 

T.  D.  Rear  dan  f  for  Respondents. 

No  briefs  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Hetdenfeldt, 
J.,  concurred. 

This  was  a  proceeding  by  mandamus  in  the  Court  below,  to  compel 
the  county  officers  of  Sutter  County,  to  open  their  offices  and  transact 
the  business  of  said  county,  at  the  town  of  Nicolaus.  No  exception 
has  been  taken  to  the  form  of  the  remedy,  and  the  proceeding  seems 
to  be  of  an  amicable  character,  to  determine  the  legal  seat  of  justice 
of  Sutter  County. 

The  Act  of  1850,  "  to  provide  for  the  permanent  location  of  seats  of 
justice,"  fixed  the  county  seat  of  Sutter,  at  Oro, — the  Act  of  1851, 
entitled  **An  Act  to  divide  the  State  into  Counties,  etc.,"  removed  the 
seat  of  justice  to  Nicolaus.  The  Act  of  1854,  entitled  **An  Act 
amendatory  of  an  Act  to  provide  for  the  permanent  location  of  seats 
of  justice  of  the  several  counties  of  the  State,  passed  April  11th, 
1850,"  provides  that,  '*  whenever  the  inhabitants  of  any  county  of  this 
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J.  R.  Dickey,  Respondent,  v   B.  G.  Uarlburt,  And  other*,  Appellant*. 


State  desire  to  remove  the  seat  of  justice  of  the  county  from  the  place 
where  it  is  fixed  by  law  or  otherwise,  they  may  present  a  petition  to 
the  County  Judge,  praying  such  removal,  and  an  election  shall  be  held 
to  determine  to  which  place  such  removal  shall  be  made."  The  Act 
containing  other  provisions  as  to  the  votes  necessary  to  determine  the 
election,  etc.  .  Under  the  provisions  of  this  Act  an  election  was  holden, 
and  Yuba  City  duly  declared  ihe  seat  of  justice  of  said  county. 

It  is  now  sought  to  invalidate  the  result  of  this  election,  on  the 
ground,  that  so  much  of  the  Act  as  requires  the  County  Judge  to  call 
the  election,  is  unconstitutional  within  the  decision  of  this  Court,  (in 
the  case  of  Burgoyne  v.  The  Supervisors  of  San  Francisco,  6  Cal.,  9,) 
the  same  being  a  ministerial  act,  to  the  exercise  of  which  the  judiciary  is 
not  competent.  This  position  we  think  incontrovertible.  In  the  case  of 
The  People  v.  Brenham,  3  Cal.,  477,  this  Court  held  that  the  neglect  or 
refusal  of  the  Common  Council  to  call  an  election  for  municipal  oflSccrs, 
as  directed  by  their  Charter,  would  not  vitiate  an  election  holden  on  a 
day  appointed  by  law;  that  the  machinery  of  an  election  had  been 
provided  by  statute,  viz — time,  place  and  inspectors;  and  that  the 
mere  proclamation  was  not  of  the  essence  or  substance  of  the  act  to 
be  done.  Such  would  be  the  decision  in  this  case,  if  the  Legislature 
had  merely  imposed  upon  the  County  Judge  the  duty  of  making  pro- 
clamation of  the  election;  for,  as  in  the  first  case,  the  election  was 
valid,  without  any  proclamation,  so  in  the  latter  it  would  be  legal, — 
such  proclamation  having  been  made  by  an  officer  having  no  authority 
to  perform  that  duty.  But  time,  and  place,  are  of  the  substance  of 
every  election;  and  the  statute  under  which  the  election  in  the  present 
case  was  holden,  confers  upou  the  County  Judge  the  power  of  designat- 
ing the  place  and  manner  of  holding  such  election,  so  that  the  whole 
result  depends  for  its  legality  upon  his  acts.  From  its  inception  to  the 
declaration  of  the  final  result,  the  whole  proceeding  is  conducted  by 
an  oiBcer  acting  without  legal  authority,  and  is  therefore  void. 

Judgment  affirmed. 

Heydenfeldt,  J.  I  concur  in  the  reasoning  and  conclusions  of  the 
Chief  Justice,  but  am  of  opinion  that,  by  the  Constitution  of  this 
State,  the  Legislature  must  fix  the  seats  of  justice,  or  places  of  hold- 
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ing  Court,  and  cannot  delegate  the  power  to  any  other  body,  or  to  a 
decision  by  popular  vote;  and  therefore  I  place  my  concurrence  in  the 
judgment  upon  that  ground. 


ALBERT.  0.   JONES,  llcspoudent,  r.  WILLIAM  BAILEY  and 
GEORGE  S.  GILBERT,  Appellants. 

One  partner  cannot  bind  bis  copartner  by  a  PubmisHion  of  partnership  matters 
to  urbiiratioD,  but  such  a  siibaii^Hion  would  b*;  good  againe^t  tbepartuer  agree- 
iug  to  it. 

Appeal  from  the  Superior  Court  of  the  city  of  San  Francisco. 

The  plaintiff,  a  shipmaster,  and  the  defendants,  merchants  in  San 
Francisco,  were  partners  in  an  adventure  of  certain  shipments  of  oil 
from  the  Sandwich  Islands. 

The  defendants  sold  the  oil  and  rendered  to  the  plaintiff  account 
sales  thereof.  The  plaintiff  not  being  satisfied  with  the  result,  agreed 
with  Bailey,  one  of  the  partners,  to  submit  the  matter  to  arbitration. 
The  agreement  to  arbitrate  was  signed  only  by  Jones  and  Bailey. 

The  award  disclosed  a  balance  due  the  plaintiff  of  $1,110.17,  for 
sales  which  had  been  unaccounted  for  by  the  defendants. 

The  complaint  prays  no  relief  against  Gilbert,  who  was  not  served  with 
process.  The  case  was  tried  without  a  jury,  and  upon  the  above  state- 
ment of  facts  the  Court  gave  judgment  for  the  plaintiff  in  the  sum  of 
^1,110.17.     Defendants  appealed. 

Wells,  Ilaight  and  Gary,  for  Appellants. 

B.  S.  Broo/cs,  for  Respondent. 

No  briefs  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court. 

We  can  see  no  legal  objection  to   the  plaintiff's  right  ol   recovery. 
44 
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Albert  Q.  Jones,  Respondent,  v.  William  Bailej  and  Qeorge  G.  Gilbert,  Appellants. 

Treating  the  finding  of  the  arbitrators  either  as  an  award  or  a  state- 
ment of  balances  struck  between  the  parties,  the  defendant  is  equally 
liable. 

While  it  is  true  that  one  partner  cannot  bind  his  copartner  by  asub- 
mlssion  of  partnership  matters  to  arbitration,  it  does  not  follow  that 
such  submission  would  not  be  good  as  against  himself. 

It  is  perfectly  competent  for  him  to  resort  to  any  mode  to  ascertain 
and  settle  a  demand  against  himsself.  The  award  mnst  be  taken  as 
conclusive  against  Bailey.  It  has  been  suggested,  however,  that  the 
judgment  is  erroneous,  because  the  $1, 110.lt,  found  for  the  plaintiff  is 
the  whole  amount  of  the  profits  of  partnership,  and  that  the  plaintiff 
was  only  entitled  to  recover  one-third  of  that  amount;  such  is  not  the 
case. 

A  careful  examination  of  the  award  of  the  arbitrators,  taken  in  con- 
nection with  the  terms  of  the  partnership,  as  disclosed  by  the  record, 
shows  that  this  is  not  a  controversy  as  to  profits  at  all,  but  only  as  to 
the  amount  received  hj  Bailey  &  Gilbert  for  ^a/w  of  oil,  on  joint  ac- 
count of  the  three  partners.  The  award  of  the  arbitrators  shows  that 
they  had  received  $1,110.17,  more  than  they  had  paid  over,  and  judgment 
is  taken  for  this  amount  in  the  Court  below.  The  question  of  profits 
on  the  whole  transaction  does  not  once  arise  in  the  case,  as  is  shown  by 
the  record,  but  is  a  matter  for  future  and  final  settlement  after  this 
item  of  $1,110.17  is  disposed  of.  The  basis  of  that  settlement  will  be 
the  difference  in  the  cost  of  the  oil  purchased  by  Jones,  and  the  net 
proceeds  of  sales  by  Bailey  &  Gilbert,  and  the  terras  will  be  regula- 
ted by  the  partnership  agreement. 

Judgment  affirmed,  with  costs. 
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Ihe  People  of  Califoroia,  Reiipondentfi,  v.  N.  Rep  a  and  C.  Valencia,  AppellanU. 


THE  PEOPLE  OF  THE  STATE  OP  CALIFORNIA,  Respond- 
ents, V,  NESTOR  REYES  and  C.  VALENCIA,  Appellants. 

A  jnror  Ix-inj?  challenged  for  bias,  wna  examined  before  triers,  and  asked  the  fol- 
lowing questiouf* :  1st.  Are  you  not  a  member  of  a  Pecretand  mysterious  order 
known  a«,  and  called,  Know  Nothings,  which  has  imposed  on  you  an  oath  or 
obligation,  beside  which,  an  oath,  administer*  d  to  you  in  a  court  of  justice,  if 
in  conflict  with  that  oath  or  obligation,  would  be  by  you  disregarded?  2d.  Arc 
you  a  member  of  any  secret  association,  political  or  otherwise,  by  your  oaths  or 
obligations  to  which,  any  prejudice  exists  in  your  mind  against  Catholic  fo- 
reigners? 3d.  Do  you  belong  to  any  secret  political  society  known  as,  and 
called  by  the  people  at  large  in  the  United  States,  Know  Nothings?  And  if  so, 
are  you  bound  by  an  oath,  or  other  obligation,  not  to  give  a  prisoner  of  foreigu 
birth,  in  a  court  of  justice,  a  tair  and  impartial  trial?  Held,  That  the  Court 
erred  in  ruling  out  these  questions. 

The  juror  was  also  asked  the  questions,  Have  you,  at  any  time,  taken  an  oath  or 
other  obligation  of  such  a  character,  that  it  has  caused  a  prejudice  in  your  mind 
against  foreigners*  Are  you  under  any  obligation  not  to  extend  the  ^lame 
riglits,  privileges,  protection,  and  support  to  men  of  foreign  birth  as  to  native 
born  American  citizens  ?  Have  you  any  prejudice  whatever  against  foreign- 
ers?   Hcld,i>€r  Bi'ifan^  J.^  That  tbe  Court  erred  in  ruling  out  the  questioua. 

The  law  contemplates  that  every  juror  who  sits  in  a  cause,  shall  have  a  mind  free 
from  all  bias  or  prejudice  of  any  kind,  and  if  a  juror  is  prejudiced  in  any  man- 
ner, he  is  not  a  proper  i)erson  to  sit  in  the  jury  box. 

Prejudice  is  a  state  of  mind,  which,  in  the  eye  of  the  law,  has  no  degrees. 

Where  a  juror  is  challenged  for  actual  bias,  the  triers  are  to  determine  the  fact 
from  the  testimony,  and  any  testimony  which  would  lead  to  the  conclusion 
that  a  bias  existed  in  the  juror's  mind,  is  competent  testimony. 

To  ascertain  whether  a  bias  exists  in  the  mind  of  a  juror,  resort  must  be  had  to 
his  declarations  to  others,  or  to  his  sworn  statements,  when  interrogated. 

i*rejudico  being  a  stat<»  of  mind  more  frequently  founded  in  passion  than  in  rea- 
s(m,  may  exist  with  or  without  cause ;  and  to  ask  a  person  whether  he  is  preju- 
diced or  not  against  a  parly,  and  if  the  answer  be  affirmative,  whether  that 
prtgudice  is  of  ."uch  a  character  as  would  lead  him  to  deny  the  party  a  fair 
trial,  is  not  only  the  simplest  method  of  ascertaining  the  state  of  his  mind,  but 
is  probably  the  only  sure  method  of  fathoming  his  thoughts  and  feelings. 

If  the  juror  had  taken  such  oaths  as  are  referred  to,  he  was  grossly  unlit  to  sit  as 
a  juror. 

Appeal  from  the  Court  of  Sessions  of  Calaveras  County. 
The  facts  appear  at  length  in  the  opinion  of  the  Court. 

Alle7i  P.  Dudley^  and  Robinson  S^  Beatfy,  for  Appellants. 
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Each  of  the  questions  propounded  to  the  juror  was  competent  and 
relevant,  and  should  have  been  answered.  Comp.  L.,  pp.  465-468. 
Purple  V.  Ilorton,  13  Wend.,  9.     1  Greenleaf  on  Ev.,  §§  250,  251. 

The  object  of  the  questions  propounded  was  to  ascertain  whether  the 
juror  was  indifferent  and  unbiased,  and  the  answers  to  the  same  would 
necessarily  have # shown  that  the  juror  was  or  was  not  indifferent,  and 
therefore  they  were  pertinent  and  legal.  JEx  parte,  Vermilyea,  6  Cow., 
666.  7  lb.,  108.  1  Stark,  on  Ev.,  Part  II,  p.  143.  §  26.  1  Gr  Ev., 
§§  456,  460. 

/.  i?.  McConnell,  Attorney  General,  for  the  people. 
No  brief  on  file. 

Bryan,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 

The  defendants,  as  appears  of  record,  being  citizens  of  Mexico,  were 
indicted  for  an  assault  with  intent  to  commit  murder,  and  having  plead 
uot  guilty,  the  Court  proceeded  to  empanel  a  jury  for  the  trial  of  the 
cause,  during  which  R.  Y.  Avery  was  called  as  a  juror,  and  was  chal- 
lenged by  the  counsel  for  the  defense,  upon  the  ground  of  actual  bias 
against  the  defendants.  Triers  were  appointed,  and  sworn  to  deter- 
mine the  question  of  bias  in  the  juror,  and  upon  the  examination,  Avery, 
the  person  called  as  a  juror,  was  sworn,  and  the  following  questions 
were  propounded  to  him  by  the  counsel  for  the  defense: — 

1.  Are  you  not  a  member  of  a  secret  and  mysterious  order  known 
as,  and  called.  Know  Nothings,  which  has  imposed  on  you  an  oath  or 
obligation,  beside  which,  an  oath  administered  to  you  in  a  court  of 
justice,  if  in  conflict  with  that  oath  or  obligation,  would  be  by  you  dis- 
regarded ? 

2.  Are  you  a  member  of  any  secret  association,  political  or  other- 
wise, by  your  oaths  or  obligations  to  which,  any  prejudice  exists  in 
your  mind  against  Catholic  foreigners  ? 

3.  Do  you  belong  to  any  secret  political  society  known  as,  and 
calle-J,  by  the  people  at  krgo  in  the  United  States,  Know  Nothings; 
and  if  so,  are  you  bound  by  an  oath,  or  other  obligation,  not  to  give  a 
prisoner  of  foreign  birth,  in  a  court  of  justice,  a  fair  and  impartial  trial  ? 

4.  Have  you  at  any  time  taken  au  oath,  or  other  obligation,  of  such 
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a  character,  that  it  has  caused  a  prejadice  in  your  mind  against  for- 
eigners ? 

5.  Are  you  under  any  obligation  not  to  extend  the  same  rights,  pri- 
vileges, protection  and  support  to  men  of  foreign  birth,  as  to  native- 
born  American  citizens? 

G.  Have  you  any  prejudice  whatever  against  foreigners  ? 

The  Court  overruled  all  of  the  foregoing  questions,  and  the  cause 
now  comes  to  us  for  a  review  of  the  action  ot  the  Court  below. 

Wherever  the  right  of  trial  by  jury  exists,  the  law  in  all  cases  con- 
templates that  each  and  every  juror  who  sits  in  a  cause,  should  have  a 
mind  entirely  free  from  all  bias  or  prejudice,  of  any  kind  whatsoever. 
In  order  to  arrive  at  the  condition  of  the  person^s  mind,  who  is  offered 
as  a  jnror,  a  party  is  permitted  to  ask  of  the  person  himself,  questions, 
the  answers  to  which  may  tend  to  show  whether  he  is  prejudiced  or  not 
in  the  cause,  which  he  is  about  to  undertake  to  decide.  If  not  satisfied 
with  his  answers,  he  can  charge  the  person  offered  as  a  juror  with 
actual  bias,  and  if  the  charge  be  denied,  its  truth  or  falsity  must  be 
determined  by  triers.  The  triers*  arc  to  determine  the  fact  from  the 
testimony,  and  any  testimony  which  would  lead  to  the  conclusion  that 
a  bias  existed  in  the  juror^s  mind,  is  competent  testimony.  If  the  pre- 
judice with  which  the  juror  is  charged  is  to  be  determined  one  way  or 
the  other,  by  distinctions  or  inferences  drawn  by  the  Court  from  the 
questions  put  to  the  juror,  there  would  be  no  necessity  for  triers, 
where  actual  bias  is  charged.  Prejudice  is  a  state  of  mind,  which,  in 
the  eye  of  the  law,  has  no  degrees.  If  the  juror  is  prejudiced  in  any 
manner,  he  is  not  a  fit  or  proper  person  to  sit  in  the  box. 

To  ascertain  whether  a  bias  exists  in  the  mind  of  the  juror,  resort 
must  be  had  to  his  declarations  to  others,  or  to  his  sworn  statements 
when  interrogated.  As  the  juror  best  knows  the  condition  of  his  own 
roind,  no  satisfactory  conclusion  can  be  arrived  at,  without  resort  to 
himself.  Applying  this  test  then,  how  is  it  possible  to  ascertain  whe- 
ther he  is  prejudiced  or  not,  unless  questions  similar  to  the  foregoing 
are  propounded  to  him  ?  He  is  charged  with  belonging  to  a  secret 
ossociaiion,  and  with  being,  as  a  member  of  such  association,  under 
obligations  which  might  create  a  prejjjdice  against  foreigners  who  may 
reside  in  the  country.     To  ascertain  that  fact,  and  in  order  to  purge 
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the  juror  of  the  charge  of  bias,  he  is  asked  the  question,  "Have  you  at 
any  time  taken  an  oath,  or  other  obligation  of  such  a  character,  thaft 
it  has  caused  a  prejudice  in  your  mind  against  foreigners  ?"  This  cer- 
tainly was  not  an  impertinent  question  in  a  cause  where  foreigners 
were  parties,  whatever  reasonable  effect  it  might  have  upon  the  minds 
of  the  triers.  The  person  might  have  answered,  that  he  held  a  politic 
cal  prejudice  against  foreigners,  but  that  he  entertained  no  bias  whiclr 
would  lead  him  to  deny  to  foreigners  a  fair  trial,  and  a  just  and  impar-* 
tial  administration  of  the  law. 

Prejudice  being  a  state  of  mind  more  frequently  founded  in  passion 
than  in  reason,  may  exist  with  or  without  cause ;  and  to  ask  a  person 
whether  he  is  prejudiced  or  not  against  a  party,  and,  (if  the  answer  is 
affirmative,)  whether  that  prejudice  is  of  such  a  character  as  would 
lead  him  to  deny  the  party  a  fair  trial,  is  not  only  the  simplest  method 
of  ascertaining  the  state  of  his  mind,  but  is,  probably,  the  only  sure 
method  of  fathoming  his  thoughts  and  feelings.  If  the  person  called 
had  not  taken  an  obligation  which  would  prejudice  him  against  foreign- 
ers in  such  a  manner  as  to  imperil  their  rights  in  a  court  of  law,  he 
could  say  so,  and  the  question  and  answer  would  be  harmless.  If, 
upon  the  other  hand,  he  had  taken  oaths,  and  was  under  obligations 
which  influenced  his  mind  and  feelings  in  such  a  manner  as  to  deny  to 
a  foreigner  an  impartial  trial,  he  is  grossly  anfit  to  sit  as  a  juror,  and 
such  facts  should  be  known. 

The  case  cited  in  the  able  argument  of  the  Attorney  General,  in 
Purple  V.  Horton,  13  Wendell,  p.  10,  is  not  in  point.  In  that  case, 
the  triers,  after  hearing  the  testimony  of  Royal  Arch  Masons,  as  to  the 
obligations  they  were  under,  held  that  a  Royal  Arch  Mason  was  a 
competent  juror  to  sit  in  a  cause  where  a  Mason  was  a  party  agaiust  a 
person  who  did  not  belong  to  the  Masonic  fraternity. 

In  this  cause,  the  questions  put  to  the  juror  in  the  presence  of  tbo 
triers,  are  overruled  by  the  Court,  and  the  triers  have  not  the  benefit 
of  the  answers  of  the  juror. 

I  hold,  that  the  Court  erred  in  refusing  to  allow  the  questions  to  be 
asked,  and  by  thus  refusing,  destroyed  the  surest  method  of  determin- 
ing whether  the  person  called  as  a  juror  was  that  impartial  and  unbi- 
ased person  which  the  law  contemplates  should  sit  upon  a  jury. 
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The  jndgmeut  of  the  Court  below  most  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Murray,  C.  J. — I  am  of  opinion  that  some  of  the  questions  were 
pertinent,  and  should  have  been  asked ;  because,  if  the  juror  had  an- 
swered in  the  aPSrmative,  he  wonid  have  shown  that  he  was  incompe- 
tent.    Other  questions  were  improper. 

On  the  whole,  the  judgment  should  be  reversed. 


PELTX  ARGENTI,  Respondent,  v.  SAMUEL  BRANNAN,  Ap- 
pellant. 

C.  sold  a  lot  of  lumber  to  B.,  and  A.  who  claimed  it.  notified  6.  that  the  lumber 
belonged  tcf  him,  and  bronjrht  aa  action  to  recover  the  price.  Ileld^  that  the 
notice  aod  the  lorm  of  actioa  recoguized  the  right  of  C.  to  sell  the  lumber. 

There  was  no  privity  of  contract  between  the  plaintiflF  and  the  defendant.  C.  was 
prt)  (onto  the  agent  of  A.,  and  wivs  entitled  to  collect  the  price,  and  the  mere 
notice  of  A.  to  B.  was  insufficient  to  interrupt  the  completion  of  the  performance 
of  the  contract  between  C.  and  B. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,  San 
Francisco  County. 

Assumpsit  for«goods  sold  and  delivered.  On  the  3d  day  of  August, 
185'3,  the  defendant  entered  into  a  written  contract  with  one  Samuel 
Strong,  by  which  Strong  agreed  to  sell  to  the  defendant  a  certain  quan- 
tity of  lumber,  to  be  used  in  the  construction  of  a  building  which  the 
defendant  was  about  erecting  in  San  Francisco. 

In  pursuance  with  the  terms  of  the  contract.  Strong  delivered  the 
lumber  by  the  first  of  September  following,  and  took  Brannan's  note, 
payable  to  himself,  for  the  payment  of  the  purchase  money,  amonnting 
to  $4,056.24. 

On  the  6th  day  of  September,  Brannan  paid  Strong  on  the  note 
$1,000,  and  on  the  13th  of  October  paid  him  the  balance. 
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The  lainber  was  not  the  properfy  of  Strong,  bat  actually  belonged 
to  the  plaintiff,  who  suffered  it  to  be  delivered  to  the  defendant  under 
the  supposition  that  Strong  was  acting  merely  as  an  agent. 

The  lumber  was  regularly  charged  to  the  defendant  in  the  plaintiff's 
books,  without  any  knowledge  of  the  contract  which  had  been  entered 
into  by  Brannan  with  Strong. 

After  the  first  payment  upon  the  note,  and  before  the  residue  was 
paid  to  Strong,  and  before  the  lumber  was  used,  the  plaintiff  notified 
Brannan  that  the  lumber  belonged  to  him,  and  demanded  of  him  the 
balance  due  of  the  purchase  money,  which  demand  was  refused  by 
Brannan,  who  afterwards  paid  the  amount  to  Strong. 

Until  the  whole  of  the  lumber  had  been  delivered,  and  until  Brannan 
received  the  notice  from  the  plaintiff,  he  was  totally  ignorant  that 
Strong  did  not  own  the  lumber. 

'1  he  cause  was  tried  by  the  Court,  who  found  the  facts  above  stated, 
and  gave  judgment  for  the  plaintiff  in  the  sum  of  $3,056.24. 

Defendant  appealed. 

Gregory   Yah,  for  Appellant. 
No  brief  ou  file. 

Brosnan  4*  Groat,  for  Respondent. 

To  the  point  that  there  had  been  a  conversion  of  the  lumber  by  the 
defendant  cited  9  Bac.  Ab  ,  630,  Title,  Trover.  McCombie  v.  Davis, 
6  East.,  538.  mil  r.  Davis,  3  N.  H.,  384.  Porter  r.  Foster,  7Shep., 
391.  Powell  V.  Hoyland,  2  Eng.  Com.  L.  and  Eq.,  362.  Ilyle  r. 
Gray,  11  Ala.,  233.  Harris  v.  Saunders,  2  Strob.  Eq.,  370.  Young 
V,  Marshall,  8  Bingh.,  43.  Cummings  v,  Yerce,  3  Hill^  282.  Pierce 
V.  Hill,  9  Porter,  151.  5  Denio,  370.  1  Mo.,  480.  7  How.  Pr.  R., 
278. 

Even  if  Strong  was  acting  merely  as  an  agent,  Brannan  is  liable  for 
the  money,  because  he  paid  the  agent  after  a  demand  made  upon  him  by 
the  principal.  Mooro  v.  Cleraenston,  2  Campb.,  22.  Gardiner  v.  Davis, 
2  C.  and  P.,  49.  Hagan  v.  Short,  24  Wend.,  458.  Maanss  r.  Hen- 
derson, 1  East.,  335.     Baring  v,  Corrie,  2  B.  and  Aid.,  137. 
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Heydenfeldt,  .  J.>  delivered  the  opinion  of  the  Court.  ^Icrray, 
C.  J.,  concurred. 

There  was  no  privity  of  contract  between  the  plaintiff  and  defend- 
ant. The  latter  purchased  from  Strong  and  knew  him  alorie,  and  this 
cannot  be  relieved  by  a  mere  notice  from  the  plaintiff  that  the  lumber 
belonged  to  him.  The  notice  at  least  recognized  the  right  of  Strong 
to  sell  th(B  lutnber,  and  so  does  the  form  of  the  action.  Pro  tanto^ 
Strong  was  the  agent  of  the  plaintiff  without  having  disclosed  his 
agency,  and  was  entitled  to  collect  the  purchase  price.  The  mere 
notice  of  Argenti  to  the  defendant  was  insufficient  to  interrupt  the 
completion  o^  the  performance  of  the  contract.  The  defendant  had  the 
right  to  disbelieve  it  and  disregard  it.  He  had  assumed  a  liability  to 
^another.  His  duty  was  to  fulfil  it,  unless  legal  steps  had  been  taken 
to  prevent  him. 

Judgment  reversed  and  cause  remanded. 


THE  PEOPLE  OP  THE  STATE  OF  CALIFORNIA,  Respond- 
ents, V.  WILLIAM  B.  LEE,  Appellant. 

This  Court  having?  complete  appellate  power  over  the  right  to  grant  a  change  of 
venuf .  it  is  not  to  be  supposed  that  it  will  trust  implicitly  in  the  discretion  of 
,     inferior  Courts. 

Where  one  hundred  citizens  united  in  employing  counsel  to  prosecute  the  defend- 
ant, Uddj  to  be  a  eutlicient  ground  for  a  change  of  venue. 

Appeal  from  the  District  Court  of  the  First  Judicial  District,  Los 
Angeles  county. 
The  opinion  of  the  Court  contains  the  facts. 

Edwatds  (J*  English,  for  Appellant, 
Cited  no  authorities. 

/.  R,  McConnell,  Attorney  General,  for  the  People. 

The  Court  correctlv  refused  a  change  of  venue.     Bowman  v.  EIv,  2 
45 
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Wend.,  250.     12  lb.,  203.    6  How.,  Pr.  R.,  26.    People  v,  Bodine, 
T  Hill,  181. 

MuRKAT,  C.  J.,  delivered  the  opinion  of  the  Court.  Brtan,  J., 
concarred. 

On  the  trial  of  this  cause  in  the  Court  below,  which  was  an  indict- 
ment for  murder,  the  prisoner  filed  an  application  for  a  change  of 
Tenue,  based  on  his  affidavit. 

The  power  to  grant  a  change  of  venue  has  heretofore  been  considered 
discretionary  upon  the  part  of  the  Court  below,  and  we  have  always 
refused  to  supervise  it  except  in  extreme  cases.  This  rule,  however, 
has  been  materially  altered  by  the  Act  of  May  15,  1854,  "Amenda- 
tory of  an  Act  to  regulate  proceedings  in  Courts  of  Justice,"  by  the 
33d  section  of  which  an  appeal  is  given  in  this  case.  So  that  having  a 
complete  appellate  power  over  the  subject,  it  is  not  to  be  supposed  that 
we  will  trust  implicitly  in  the  discretion  of  inferior  Courts. 

In  many  of  the  States,  by  express  statute,  a  change  of  venue  will  be 
awarded  on  the  simple  affidavit  of  the  prisoner,  that  a  fair  and  impartial 
trial  cannot  be  had,  or  of  bias,  or  prejudice  upon  the  part  of  the  Judge 
before  whom  the  case  is  to  be  tried.  In  the  present  case  not  only  has 
this  been  done,  but  it  is  shown,  that  over  one  hundred  citizens  united 
in  employing  counsel  to  prosecute  the  defendant. 

Without  any  opposing  affidavits  tending  to  show  that  a  fair  trial 
could  be  had,  we  think  that  a  sufficient  case  was  made  to  entitle  the 
person  to  a  change  of  venue. 

In  fact  it  would  be  difficult  to  imagine  a  stronger  case,  and  if  the 
defendant  was  not  entitled  to  his  motion  in  this  instance,  no  case  I  ap- 
prehend could  be  found  in  which  such  refusal  could  be  properly  alleged 
as  error.  Such  a  rule  would  take  from  the  party  a  right  which  the 
law  has  guaranteed  him,  for  bis  protection  and  vindication,  and  leave 
this  power  in  the  bands  of  Courts  to  be  exercised  as  a  matter  of  favor- 
itism. 

Ko  man  should  be  put  upon  his  trial  in  a  community  thus  excited. 
It  would  be  a  judicial  mnruer  to  affirm  a  judgment  thus  rendered,  when 
the  reason  of  the  people  of  a  whole  county  was  so  clouded  with  passion 
and  prejudice  as  to  prevent  mercy,  and  deJiy  justice. 

Judgment  reversed  and  new  trial  ordered. 
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THE  PEOPLE   OP  THE  STATE  OP  CALIFORNIA.  Respon- 
dents,  V.  JOSEPH  E.  LITTLEFIELD,  Appellant. 

Under  the  two  hundred  and  forty-sixth  section  of  onr  criminal  code,  an  indict- 
ment is  sufficiently  certain  as  to  time,  if  it  appear  from  it  that  the  offense  was 
committed  at  some  time  prior  to  the  finding  ot  the  indictment 

So  an  indictment  would  be  sutficlently  certain  under  the  statute,  in  charging  the 
defendant  with  feloniously  talcing  three  head  of  cattle,  without  showing  the 
particular  species  of  cattle  talcen. 

Under  the  criminal  code  ot  this  State,  words  used  in  an  indictment  are  to  be  con- 
strued according  to  their  common  acceptation,  except  words  or  phrases  speci- 
fically defined  by  law. 

In  cases  of  grand  larceny  it  was  the  intention  of  the  Leffislatnre  that  the  jury 
should  only  assess  the  punishment  when  they  thought  that  the  defendant  de- 
served the  punishment  of  death,  and  if  they  do  not  agree  to  such  a  punishment, 
then  they  should  find  a  general  verdict. 

Appeal  from  the  Court  of  Sessions  of  Santa  Clara  Coonty. 

The  facts  material  to  the  points  decided  appear  in  the  opinion  of  the 
Court. 

Wallace  4*  Roland,  F,  S.  McKinney  and  F.  Hall,  for  Appellant, 
cited  Whitesides  v.  The  People,  I  Breese,  4.  I  Ch.  Crim.  Law,  223, 
237.  The  King  v.  Stevens,  5  East.,  244.  1  Stew,  and  Port.,  208.  7 
Vermont,  219.  1  Stewart,  318.  Highland  v.  The  People,  I  Scam., 
394.    Willis  t;.  The^People,  1  lb.,  401.    2  Ross,  on  Crimes,  573. 

7.  R,  McConnell,  Attorney  General,  for  Respondent. 
No  brief  on  file. 

Brtan,  J.,  deliyered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 

The  defendant  was  indicted  for  the  commission  of  the  crime  of  grand 
larceny;  the  indictment  setting  forth  that  on  or  about  the  twenty-fifth 
day  of  April,  A.  D.,  1855,  the  offense  of  which  he  was  charged  was 
committed.  It  was  also  charged  that  the  offense  consisted  in  feloni- 
ously taking  and  driving  away  three  head  of  cattle.  Onr  statute  regu- 
lating proceedings  in  criminal  cases  has  done  away  with  much  of  the 
form  and  ceremony  necessary  to  make  a  perfect  indictment  at  common 
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]aw.  Under  section  246,  Corapiled  Laws,  p.  454,  an  indictment  is  snffi- 
cientlj  certain  as  to  time  if  it  appear  from  it  that  the  offense  was 
committed  at  some  time  prior  to  the  time  of  finding  the  indictment. 
This  fact  appears  from  the  record. 

Under  section  24T,  Compiled  Laws,  "  no  indictment  shall  be  deemed 
insnfficient;  nor  shall  the  trial  judgment,  or  other  proceeding  thereon, 
be  affected  by  reason  of  any  defect,  or  imperfection  in  matters  of  form 
which  shall  not  tend  to  the  prejudices  of  the  defendant."  It  would  be 
sufficiently  certain  under  the  statute,  that  the  indictment  should  charge 
the  defendant  with  feloniously  taking  three  head  of  cattle  without  show- 
ing the  particular  species  of  cattle  taken.  The  defendant  could  not  be 
prejudiced  in  his  cause  by  language  of  this  character. 

Under  the  criminal  code  of  this  State  words  used  in  an  indictment 
are  to  be  construed  according  to  their  common  acceptation,  except 
words  or  phrases  specifically  defined  by  law.  As  to  the  third  point 
raised  in  the  record,  that  the  jury  in  finding  a  verdi9t  of  guilty,  under 
an  indictment  for  grand  larceny,  should  also  assess  the  punishment. 

It  would  seem  from  the  language  of  the  Act,  amendatory  of  the 
Act  of  1850,  in  relation  to  grand  larceny,  Corapiled  Laws,  page  64  7, 
that  it  was  the  intention  of  the  Legislature  that  the  jury  should  only 
assess  the  punishment,  when  in  the  exercise  of  their  discretion  they 
thought  that  the  defendant  deserved  the  punishment  of  death.  If  they 
did  not  agree  to  such  punishment  upon  finding  the  defendant  guilty, 
then  that  they  should  find  a  general  verdict. 

Entertaining  as  we  do,  these  views,  the  judgment  of  the  Court  bdow 
mu.st  be  affirmed,  with  costs. 
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THE  PEOPLE  ex  rel.  JAS,  B.  McMINX,  Appellants,  v.  HENRY 
HASKELL,  Respondent. 

Th*  thirty-ninth  section  of  the  Act  concwrnin?  Conrts  of  Justice,  provides  that. 
•'  the  Cl»^rk  of  the  Sup^Tior  Court  shall  <»e  elected  at  the  next  muaicipal  elec- 
tion of  the  City  of  San  Francisco,  and  thereafter  every  two  years,  by  the  legal 
electors  of  thj  City  of  San  Francisco,  and  shall  hold  his  office  for  thw  turm  of 
two  years  from  an  I  after  his  election."  At  the  tim ;  of  the  passage  of  this 
Act.  the  municipal  and  gen  »ral  State  elections  were  held  on  the  same  day  in 
Siiptember.  The  fourth  section  of  the  Am  -nd^d  Cliarter  of  San  Francisco 
provides,  that  the  ramicipal  electioi  shall  bj  held  on  the  fourth  Monday  in 
May  in  each  year,  and  at  an  election  held  at  this  tims,  the  relator  was  elected. 
Held,  that  by  the  thirtieth  ajctio.i  of  the  Amended  Charter,  the  Legislature 
intended  thit  the  Clerk  of  the  Superior  Court  should  be  elected  at  the  mu  lici- 
pal  election,  oa  the  fourth  Moiulay  in  May,  and  the  relator  was  therefore  prop- 
erly  elected. 

Hel^iy  further,  that  the  relator  is  entitled  to  the  office  at  the  expiration  of  the  two 
years  from  the  date  of  the  defendant's  election. 

The  Legislature  possesses  the  power  to  alter  or  abridge  the  term  of  office  of 
purely  legislative  creation. 

Appeal  from  the  District  Court  of  the  T^^elfth  Judicial  District, 
San  Francisco  County. 

Tlie  opinion  of  the  Court  contains  the  facts. 

/.  R,  McConnellf  Attorney-General,  and  Jo.  G,  Baldwin,  for  the 
Relator. 

Cited — The  Amended  Charter  of  the  City  of  San  Francisco  and 
Compiled  Laws,  p.  741,  §  30.  Smyth  v.  Latham,  9  Bingh.,  692.  Ex 
parte  Ilennen,  13  Pet,  230.  2  lb.,  412.  1  Baldw.  C.  C.  R.,  14.  1 
McLean,  46T.  4  Wheat.,  627.  Commonwealth  v  Barron,  6  Serg.  & 
R,  322.  1  Scam.,  537.  2  Bailey,  524.  4  Penn.,  49.  The  State  r- 
Dennis,  R.  M.  Charlton's  R.,  397.  Conner  i;  The  City  of  New  York, 
11  Sanf.,  375.  Andrews  v.  The  U.  S.,  2  Story,  202.  11  Leigh.,  42. 
11  Pet.,  620.     3  Sanf.  Cli.,  625. 

G.  F.  4'  W.  IT.  Sharp,  for  Respondent. 
Cited  no  authorities. 
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TlM  ?«opl«,  9it.y  App«lUato,  V.  Bmitj  BMk«U,  RMpondrat. 

MuRRAT,  G.  J.,  delirered  the  opiDion  of  the  Coart.  Brtan,  J., 
concnrred. 

The  thirtj-niDth  sectioo  of  the  Act  conceroing  Coarts  of  Justice, 
Compiled  Laws,  p,  741,  provides  that,  *'Tbe  Clerk  of  the  Superior 
Court  shall  be  elected  at  the  next  municipal  election  of  the  Citj  of 
San  Francisco,  and  thereafter  ererj  two  years,  by  the  legal  electors  of 
the  City  of  San  Francisco,  and  shall  hold  his  office  for  the  term  of  two 
years  from  and  after  bis  election." 

At  the  time  of  the  passage  of  this  Act^  the  municipal  as  well  as  the 
general  State  election,  was  held  upon  the  same  day,  in  September,  on 
which  the  respondent  was  elected. 

"  The  Amended  Charter  of  the  City  of  San  Francisco,"  passed  in 
April,  1855,  provides,  in  the  fourth  section,  that  there  shall  be  elected 
in  and  for  the  City  of  San  Francisco,  and  for  the  government  of  the 
same,  a  Mayor,  (who  shall  be,  ez officio.  Recorder,)  a  Controller,  Mar- 
shal, Surveyor,  and  Attorney,  Treasurer,  Tax  Collector,  and  one  As- 
sessor for  each  ward, — who  shall  hold  their  offices  for  one  year,  and 
until  their  successors  are  elected  and  qualified.  The  municipal  election 
shall  be  held  on  the  fourth  Monday  in  May  in  each  year,  on  wbiefa  day 
all  officers  to  be  elected  for  the  whole  city,  shall  be  voted  for  on  a  gen- 
eral ticket,  by  the  qualified  electors  thereof,  the  officers  receiving  the 
highest  number  of  legal  votes  cast  for  each  office  shall  enter  upon  the 
duties  of  their  respective  offices  on  the  first  Monday  of  July  following. 

At  the  election  so  holden,  the  relator  was  elected. 

The  questions  involved  are,  First — was  the  relator  elected  at  the 
proper  time;  and.  Second — if  so,  at  what  time  is  he  entitled  to  enter 
upon  the  duties  of  the  office? 

It  is  evident,  upon  an  examination  of  the  thirtieth  section,  that  the- 
Legislature  intended  that  the  Clerk  of  the  Superior  Court  should  be- 
elected  at  the  charter,  or  municipal  election. 

This  construction  is  strengthened  by  the  fact  that  the  machinery  foo* 
an  election  by  the  qualified  electors  of  the  City  of  San  Francisco^  ifr 
unprovided  for,  except  in  the  case  of  municipal  elections,  and  the  Sur 
perior  Coart  of  San  Francisco  being  a  municipal  Court,  and  the  Clerk 
a  municipal  officer,  it  would  be  most  appropriate  that  he  should  be 
elected,  at  the  same  time  with  the  other  city  officers. 
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Such  being  the  case,  it  was  perfectly  competent  for  the  Legislatare 
to  alter  or  change  the  time  of  holding  said  election,  which  was  done 
by  the  Act  of  April,  1855,  requiring  the  election  to  be  held  on  the 
fonrth  Monday  of  May  in  each  year. 

With  regard  to  the  time  at  which  the  relator  is  entitled  to  enter 
npon  the  duties  of  the  office,  we  entertain  no  doabt  that  the  Legisla- 
ture possesses  the  power  to  alter  or  abridge  the  term  of  an  office  of 
purely  legislative  creation.  But  in  this  case,  we  do  not  think  that  it 
was  the  intention  to  do  so.  The  fourth  section  of  the  Charter  of  San 
Francisco,  above  quoted,  enumerates  the  officers;  and  the  rule  "  ex- 
pressio  unius  est  ezclusio  alterius,^  applies  to  the  time  when  said 
officers  are  qualified  to  enter  npon  their  respective  offices. 

We  are  therefore  of  opinion  that  the  Act  of  1855  only  altered  the 
time  of  holding  the  election;  that  the  relator  was  properly  elected ; 
and  that  he  is  entitled  to  the  office  at  the  expiration  of  the  two  )ean 
from  the  date  of  the  defendant's  election. 

Judgment  affirmed. 


Digitized  by  VjOOQ  IC 


860  JULY  TERM. 

G«oig4  May.  Rexpondent  r.  G.  M.  llanwn.  Appellant. 


GEORGE  MAY,   Respondent,  v.    GEORGE  M.  HANSOX,  Ap- 
pellant. 

Tbc  law  refrnrds  ferrrmpn  as  common  carriers,  and  has  imposed  npoo  tbem  the 
Kaiue  duties  and  liabilities. 

As  soon  as  the  ferryman  slpnifips  hip  nfFcnt  or  readiness  to  receive  the  pawvnjrer, 
ht»  b«  conns  Ual>le  lor  his  hale  transit  and  delivtry,  aud  is  cliarjrcable  with  any 
accident  occurring,  excipt  by  the  act  of  God  or'thc  puWic  enemy. 

It  is  the  duty  of  the  ferrymen  to  see  that  the  teams  are  Fafely  driven  on  board 
the  Imat.  and  if  he  thinks  proper,  he  mny  drive  himself,  or  unharncM  the  team, 
or  unload  the  wagon,  to  get  them  safely  on  board. 

But  if  the  ferryman  permit?  thn  party  to  drive  himself,  he  constitutes  him  quoad 
hoCf  his  ageut,  and  is  responsible  for  all  accidents. 

And  these  rules  apply  to  the  delivery,  as  well  as  the  receipt,  of  goods  and  pas- 
sengers. 

In  an  action  against  a  ferryman  to  recover  for  injuries  snstained  in  drivinj^  off 
from  his  boat,  it  is  not  incumbent  on  the  plaintiff  to  prove  that  he  exereiwd  or- 
dinary care  to  avoid  the  injury,  but  the  proof  of  the  wuut  of  such  care  on  the 
part  of  the  plaintiff  lits  on  the  dcfoKdunt.  •' 

In  an  action  aj;ainst  a  ferryman,  it  was  no  error  to  allow  the  plaintiff  to  intro- 
duce the  ferry  license,  after  a  motion  for  uonsuit,  as  this  is  a  matter  within 
the  discretion  ot  the  Court. 

It  is  no  error  in  the  Court  to  offer  terms  to  the  defendant. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District,  Sacra- 
mento County. 

Action  for  damages  for  injuries  sustained  by  plaintifT  in  crossing 
defendant's  ferry. 

Defendant's  counsel  requested  the  Court  to  charge  the  jury,  First — 
*'  That  the  plaintiff  in  passing  over  the  ferry,  and  the  landing  and  road 
therefrom,  was  bound  to  use  prudence  and  caution  aud  ordinary  care, 
and  if  the  jury  believe  from  the  testimony  that  at  the  time  of  the  acci- 
dent the  plaintiff's  wagon  was  defective,  or  that  he  drove  or  rode  on 
the  same  carelessly,  whereby  the  accident  occurred,  or  either  of  these 
causes  aided  in  producing  it,  then  they  must  find  for  the  defendant." 

Second — *'  That  the  default  of  the  defendant  in  not  keeping  the 
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road  in  good  repair  at  his  landing,  will  not  excuse  the  plaintiff  from 
using  ordinary  skill  and  caution  in  passing  thereover." 

Third — "That  the  plaintiff  must  show  to  the  satisfaction  of  the 
jury,  that  the  action  and  injury,  of  which  he  complains,  was  caused  by 
the  negligence,  fault  or  default  of  the  defendant,  in  which  he,  the  plain- 
tiff, had  no  agency,  and  did  not  in  any  manner  contribute,  and  if  he 
has  failed  by  proof  so  to  have  shewn,  then  they  must  find  for  the 
defendant/' 

The  Court  refused  the  instructions  and  defendant's  counsel  excepted. 

The  Court  charged  the  jury  as  follows:  First — '*A  ferryman  en- 
gaged in  the  transportation  of  passengers  and  goods  for  hire,  is  in  law 
a  common  carrier,  and  as  such,  it  is  his  duty  to  take  care  of  them 
during  their  passage  on  the  boat,  and  to  have  and  provide  good  and 
safe  landings  for  their  ingress  and  egress." 

Second — "That  a  distinction  exists  in  the  responsibility  of  the  car- 
rier of  goods  and  the  carrier  of  persons  or  passengers.  The  carrier  of 
goods  at  common  law  stands  in  the  situation  of  an  insurer,  and  is  res- 
ponsible for  every  damage  that  may  occur  to  the  goods  while  they  are 
in  his  custody,  save  and  except  such  as  are  occasioned  by  the  act  of 
God  or  the  public  enemy.  His  entire  faultlessness  will  not  excuse  him ; 
thus  he  is  liable  for  damages  done  by  accidental  fire  or  by  robbery.  It 
is  a  hard,  inflexible  rule  of  law,  but  resting,  as  the  authorities  say, 
upon  principles  of  public  policy  and  necessity,  which  it  would  be  unsafe 
and  unwise  to  disturb.  The  hardship  of  the  rule,  although  in  many 
cases  it  has  apparently  operated  with  very  unjust  severity,  has  never 
induced  the  Court  to  relax  its  vigor." 

Third — "  The  carrier  of  persons  undertakes  to  exercise  all  human 
care  and  foresight,  and  is  responsible  for  all  accidents  and  injuries 
which  might  have  been  avoided  and  prevented  by  human  care  and 
foresight." 

Fourth — "The  defendant  has  urged  that  the  injuries  happened  by 
the  breaking  down  of  the  wagon;  that  at  the  time,  the  plaintiff  him- 
self was  driving,  and  had  control  of  the  wagon  and  horses.  Does  this 
change  the  defendant's  responsibility  ?  I  think  not.  A  ferryman  has 
the  right,  if  he  wishes  to  avoid  accidents,  to  drive  on  and  off  his  boat, 
all  wagons  and  carriages.  He  may  unload  a  wagon,  if  he  thinks  it  too 
46 
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heavy,  and  take  the  goods  and  wagon  on  board  separately.  He  has 
the  right  to  provide  hovr,  and  the  mode  and  manner  in  which  wagons 
loaded  with  goods  and  passengers,  shall  come  on  and  go  off  his  ferry- 
boat. If  he  permits  the  owner  to  drive  it  on  or  off,  he  constitutes 
him,  quoad  hoc,  his  agent,  and  is  responsible  for  all  accidents  that  hu- 
man care  and  foresight  could  have  prevented.^' 

Fifth — "  The  defendant  further  urges  that  the  accident  was  the  re- 
sult of  intrinsic  defects  in  the  wagon  of  the  plaintiff ;  and  that  the 
injuries  resulted  from  said  defects,  and  not  from  any  defects  in  the  land- 
ing. If  you  think  that  the  evidence  in  the  case  supports  this  positiou, 
then  plaintiff  cannot  recover;  but  if  you  believe  that  plaintiff's  wagon 
would  have  carried  the  load  which  was  on  it,  and  himself,  over  an 
ordinary  road,  with  safety  and  without  injury,  and  that  the  condition 
of  defendant's  landing  occasioned  the  accident,  and  that  the  same,  by 
a  reasonable  effort  and  expense  on  the  part  of  defendant,  could  have 
been  improved,  and  the  accident  prevented,  then  defendant  is  liable  for 
the  damages  resulting  therefrom." 

Sixth — **  If  the  jury  find  for  plaintiff,  they  should  take  into  the 
estimate  of  damages  the  loss  of  plaintiff  in  consequence  of  the  injury, 
the  cost  of  surgical  and  medical  attendance,  his  losses  in  time  and 
property  in  consequence  of  the  injury,  so  far  only  as  they  are  shown 
in  evidence  to  have  resulted  immediately  from  the  injuries.  That  plain- 
tiff cannot  recover  for  the  services  of  his  wife  and  family  in  nursing 
him.  Plaintiff  is  also  entitled  to  recover  for  the  injury  to  the  limb  and 
for  his  pain  and  suffering  in  consequence  of  the  injury;  but  he  cannot 
recover  for  any  profits  he  might  have  derived  from  his  business." 

The  defendant's  counsel  excepted  to  the  first,  third,  fourth,  fifth  and 
sixth  divisions  of  the  charge  and  instructions. 

The  jury  found  for  the  plaintiff,  and  assessed  the  damages  at  $8,300. 
The  Court  overruled  a  motion  for  a  new  trial,  and  defendant  appealed. 

The  remainder  of  the  facts  material  to  the  points  decided,  appear  in 
the  opinion  of  the  Court. 

G.  N.  Swezy  and  Z.  Montgomery  and  X.  ISanders,  for  Appellant. 

1.  The  defendant's  were  not  liable  as  common  carriers.  Boyce  v. 
Anderson,  2  Pet.,  150.   7  Cush.,  155.    Clark  v.  McDonald,  4  McCord, 
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223.     Briend  v.  Dale,  8  C.  &  P.,  20 1.     1  Mon.,  399.     Smith  v.  Smith, 
2  Pick.,  621.     2  Bac.  Ab.,  151.     Pomroy  v.  Donaldson,  5  Mo ,  36. 

2.  The  Court  should  have  given  the  instruction  requested  by  the 
defendant.  Beatty  v.  Gillmore,  16  Penn.,  463.  21  Wend.,  619.  19 
lb.,  400.  6  Hill.  282.  5  Denio,  266.  Cowen's  Treatise,  346.  2 
Gr.  Ev.,  §  473.  Banning  v.  The  N.  Y.  and  Erie  R.  R.  Co.,  13  Barb., 
1.  Spencer  v.  The  Utica  and  Schenectady  R.  R.  Co.,  5  Ibid,'5S9. 
Lane  v.  Crowbill,  12  Pick.,  176.  Simpson  v.  Hand,  6  Whart.,  325. 
Adams  r.  The  Inhabitants  of  Carlisle,  21  Pick.,  146.  12  Ibid,  177. 
2  Pick,  64.  Flower  v.  Adam,  2  Taunt,  314.  Butterfield  r.  For- 
rester, 11  East.,  60.  Aurora  R.  R.  Co.  v.  Grimes,"  13  III,  587. 
French  v.  Brunswick,  21  Maine,  32.  Kennard  v.  Benton,  25  lb.,  39. 
Farnham  v.  The  Town  of  Concord,  2  N.  H.,  392.  9  Mass.,  247. 
Brown  v.  Maxwell,  6  Hill,  592.  Priestly  r.  Fowler,  3  Meeson  and 
Welsby,  5.  Farwell  v.  Boston  and  Worcester  R.  R.  Co.,  3  Met.,  49. 
Aeteu  V.  Haven,  2  Esp.,  533. 

Charles  Lindley,  for  Respondent. 

1.  A  ferryman  is  a  person  who  undertakes,  for  hire,  to  transport 
goods  and  passengers  in  ferry-boats,  and  holds  himself  out  to  the 
world  as  being  engaged  in  such  transportation,  and  is  liable  to  the 
same  rules  which  govern  common  carriers.  Ang.  on  Carriers,  §  82. 
Pcixotti  r.  McLaughlin,  1  Strob.,  468.  Fisher  v,  Crisbee.  12  III,  344. 
Rutherford  t?.  McGowen,  1  Nott  and  McCord,  158.  Cohen  v,  Hume, 
1  Ibid,  440.  Littlejohn  v,  Jones,  2  McMull,  368.  Story  on  Bail, 
§  496,  Smith  v.  Stewart,  3  Barr,  342.  Gardner  v.  Green,  8  Ala., 
96.  Babcock  r.  Beens,  3  lb.,  326,  392.  Trent  v.  Cartersville  Bridge 
Co.,  11  Leigh,  521.     Rich  v,  Kneeland,  Cro.  Jac,  330. 

2.  The  Court  properly  refused  the  instructions.  Lynch  t?.  Nurdin, 
1  Adolph  &  Ellis,  329.  Hoelister  t?.  Nowlen,  19  Wend.,  234.  Cole 
V.  Goodwin,  Ibid,  251.  Pomeroy  r.  Donaldson,  5  Mo.,  36.  Thomp- 
son V.  The  Inhabitants  of  Bridgewater,  7  Pick.,  187.  Thoroburg  v. 
Bryan,  13  Mees.  and  Welsby,  377. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt,  J., 
concurred. 
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The  law  rej^ards  ferrymen  as  common  carriers,  and  has  imposed  upon 
them  the  same  duties  and  liabilities.  Willis  v.  Jones,  1  McCord,  105. 
Cohen  v.  Uume,  Ibid,  440.  Rutherford  r.  McGowen,  1  Nott  &  ]Mc- 
Cord,  17.     Fisher  v.  Crisbee,  12  III.,  344,  and  the  cases  there  cited. 

The  principle  deduced  from  these  authorities  is,  that  as  soon  as  the 
ferryman  signifies  his  assent  or  readiness  to  receive  the  passenger,  that 
he  becomes  liable  for  his  safe  transit  ^nd  delivery,  and  is  chargeable 
with  any  accident  occurring,  except  by  act  of  God  or  the  public 
enemy. 

In  two  of  the  cases  just  cited,  the  accident  occurred  in  driring  into 
the  flat  or  boat,  and  in  both  cases  it  was  held  to  be  the  duty  of  the 
ferryman  to  see  that  the  teams  were  safely  driven  on  board  of  the 
boat.  If,  fays  the  Court,  in  those  cases,  the  ferryman  thinks  proper, 
he  may  drive  himself,  or  may  unharness  the  team,  or  unload  them,  for 
the  purpose  of  getting  them  safely  on  board.  But  if  he  j)ermits  the 
party  to  drive  himself,  he  constitutes  him,  quoad  hoc,  his  agent,  and  is 
responsible  for  all  accidents. 

There  can  bu  no  reason  why  this  rule  should  not  apply  to  the  deliv- 
ery, as  well  as  to  the  receipt  of  goods  or  passengers. 

A  ferryman  undertakes  to  safely  transport  passengers  or  freight 
from  and  to  certain  points,  and  from  the  moment  that  he  receives  until 
he  has  delivered  his  freight  in  a  proper  and  safe  manner,  he  will  be 
liable.  It  is  his  duty  to  provide  suitable  boats  and  all  the  conveniences 
necessary  for  transportation. 

By  the  sixteenth  section  of  the  Act  regulating  public  ferries,  it  is 
made  the  duty  of  all  ferry-keepers  within  this  State  to  cause  the  banks 
of  the  river  or  creek  to  be  dug  sufficiently  low,  and  kept  in  good  pass- 
able order  for  the  passage  of  man  and  horse,  wagons,  and  other 
vehicles. 

The  duty  and  liability  of  the  defendant  being  thus  stated,  it  only 
remains  to  ascertain  whether  the  present  case  comes  within  the  rule 
laid  down. 

It  appears  from  the  evidence  that  the  accident  occurred  by  the 
breaking  of  the  wagon,  occasioned  by  a  sudden  pitch  of  the  wheels 
from  the  apron  of  the  boat,  upon  some  rough  logs,  which  were  laid 
down  as  a  track  or  road  leading  from  the  boat  to  the  bank.     Whether 
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the  accident  was  occasioned  by  the  carelessness  of  the  ferryman  or 
driver,  or  on  account  of  some  latent  defect  in  the  wagon,  was  a  ques- 
tion of  fact,  upon  which  there  was  conflicting  testimony,  which  was 
submitted  to  the  jury. 

The  law  of  the  case  was  correctly  stated  in  the  instructions  of  the 
Court  below,  and  the  defendant's  instructions  were  properly  refused. 
Much  stress  was  laid  in  the  argument  upon  the  refusal  of  the  Court  to 
give  the  third  instruction  asked  for  by  the  defendant.  The  instruction 
does  not  embody  the  true  rule  of  the  law,  but  on  the  contrary  it  is 
held  that  it  is  not  incumbent  on  the  plaintiff  to  prove  the  exercise  by 
him  of  ordinary  care  to  avoid  the  injury,  but  that  the  proof  of  want  of 
it  on  the  part  of  the  plaintiff,  lies  on  the  defendant;  that  he  who  avers 
a  fact  in  excuse  of  his  own  misfeasance,  most  prove  it.  Beatty  v, 
Gilmore,  16  Penn.  St.  Rep.,  463. 

There  was  no  error  in  allowing  the  plaintiff  to  introduce  the  ferry 
license  after  motion  of  non-suit;  this  was  a  matter  within  the  direction 
of  the  Court  below,  as  we  have  often  held  before.  There  was  no  error 
in  the  Court  in  offering  terms  to  the  defendant.  Such  practice  is  fre- 
quent in  every  State,  and  often  serves  to  quiet  litigation. 

The  allegation  that  the  defendant  was  taken  by  surprise,  is  not  sup- 
ported by  the  record.  There  is  no  aflBdavit  of  the  fact,  and  nothing 
to  show  that  he  had  employed  that  diligence  to  obtain  the  testimony 
of  his  witnesses  which  the  law  requires. 

We  are  satisfied  that  this  case  has  been  fairly  tried;  that  the  law 
has  been  correctly  laid  down;  and  although  the  verdict  may  seem 
lar^e,  we  have  no  power  to  interfere  with  it. 

Judgment  affirmed,  with  costs. 
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C.  A.  MONTGOMERY,  and  H.  S.  BERRY,  Respondents,  v.  D. 
N.  HUNT,  Sheriff,  Appellant. 

The  statement  of  a  witnera  when  in  his  senses,  hi  relation  to  his  owa  condition  at 
the  time  of  a  sale,  ought  to  be  couclusive. 

The  party  introducing  the  witness  making  this  statement,  Is  estopped  from  deny- 
ing his  sanity. 

A  sale  of  property,  however  fraudulent  as  to  creditors,  is  good  as  between  the 
parties  to  tb«  sale. 

The  plaintiffs  purchased  from  B  a  certain  number  of  cattle,  and  presented  to  C, 
the  agent  of  B,  an  order  for  their  dcliviry.  C  pointed  out  the  aattle  to  the 
plainiitfs,  as  they  were  grazing  in  view,  and  told  him  that  he  delivered  biro 
possepsiou,  and  then  accepted  an  offer  of  employment  from  the  plaintiffs,  and 
remained  in  charge  of  the  cattle  until  they  were  seized  by  the  defendant.  Held, 
That  this  was  a  delivery  as  immediate  and  as  complete  as  the  nature  of  the 
caf^e  would  admit,  and  followed  by  an  actual  and  continued  cbange  of  posses- 
sion. 

Appeal  from  the  District  Coort  of  the  Sixth  Judicial  District,  Sacra- 
mento County. 

Replevin  for  a  certain  number  of  cattle  levied  on  bj  the  defendant^ 
Sheriff  of  Sacramento  county,  as  the  property  of  one  D.  0.  Weston. 

At  the  trial,  the  plaintiffs  offered  in  evidence  a  biH  of  sale,  dated 
January  13,  1853,  from  Weston  to  them,  of  the  cattle  iu  controversy ,. 
for  five  thousand  eight  hundred  and  seventy-five  dollars,  and  to  prove 
the  delivery,  called  James  M.  Howard,  who  testified,  that  upon  the 
day  following  the  sale,  Montgomery  arrived  at  the  ranch  where  the 
cattle  w%ere  grazing,  and  presented  to  him  an  order,  signed  by  Wes- 
ton, for  the  delivery  of  the  cattle.  That  upon  reading  the  order,  he 
took  Montgomery  to  the  spot  where  the  cattle  were  grazing,  and 
pointing  them  out  to  him,  told  him  that  he  delivered  him  the  possession 
of  the  cattle. 

Howard  had  been  employed  for  some  time  as  the  agent  of  Weston 
in  taking  care  of  the  ranch  and  looking  after  the  cattle.  After  the 
delivery  had  been  consummated,  Howard  accepted  an  offer  of  employ- 
ment from  the  plaintiffs  to  take  charge  of  the  cattle  on  their  account^ 
and  remained  in  charge  until  they  were  levied  upon  by  the  defendant. 
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Upon  the  same  day  that  he  delivered  the  catti?,  Meacham  arrived 
at  the  ranch,  bringing  a  letter  from  Weston  to  Howard,  informing  the 
latter  that  the  ranch  had  been  sold  to  Meacham,  and  instructing  him 
to  deliver  possession  of  it  to  Meacham,  which  order  Howard  imme- 
diately complied  with. 

Defendant  introduced  Weston  as  a  witness,  who  testified,  that,  at 
the  time  he  sold  the  ranch,  and  also  when  he  sold  the  cattle,  that  he 
was  fully  conscious,  and  recollected  distinctly  what  he  did,  and  was 
folly  capable  of  attending  to  the  sale. 

Defendant  then  offered  to  introduce  the  testimony  of  two  physicians, 
to  prove  the  insanity  of  Weston  at  the  time  of  the  sales.  The  Court 
refused  to  admit  such  testimony,  and  defendant  excepted. 

Defendant  then  offered  to  prove  that  the  sale  of  the  ranch  to  Meach- 
am was  fraudulent,  and  made  for  the  purpose  of  defrauding  creditors. 
The  Court  refused  to  permit  such  testimony  to  be  introduced.  De- 
fendant excepted. 

The  Court  refused  to  permit  the  defendant  to  cross  examine  Howard, 
as  to  the  delivery  by  him  of  the  cattle  to  Montgomery,  until  the  de- 
fendant could  show  that  he  was  a  creditor  of  Weston.  Defendant 
excepted. 

At  a  subsequent  stage  of  the  suit,  the  cross  examination  of  Howard 
WSL9  granted  by  the  Court. 

The  jury  found  for  the  plaintiff,  and  defendant  appealed. 

Robinson,  Beatty  if  Hag  gin,  for  Appellant. 

Against  the  ruling  of  the  Court  below,  cited — Comp.  L.,  p.  201,  §§ 
13,  15.  6  Barr,  320.  2  W.  and  Serg.,  147.  1  Cranch,  309.  8  B. 
Mon.,  12.  1  Litt.,  255.  6  Dana,  114.  7  lb.,  260.  9  Johns.,  337. 
1  Corns.,  261. 

Winans  if  Hyer,  for  Respondent. 

1  Where  a  party  offers  evidence  which  is  objected  to  and  excluded 
by  the  Court,  to  which  exclusion  the  party  offering  the  evidence  ex- 
cepts, and  the  other  party  afterwards  allows  the  evidence  to  go  to  the 
jury,  the  party  first  offering  the  evidence  can  not  maintain  his  excep- 
tions. Massey  r.  Walker,  10  Ala.,  288.  Ligget  v.  The  Bank  of  Pa., 
7  Serg.  and  R.,  219. 
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2.  The  exclasioQ  of  the  testimony  tending  to  show  the  sale  to 
Meacham  to  be  fraodulent,  was  proper,  becaase  no  effort  was  made  to 
show  that  the  plaintiffs  were  cognizant  of  the  fraud,  if  any. 

3.  The  testimony  tending  to  show  the  insanity  of  Weston  was  pro- 
perly excluded.    Jennings  t\  Webster,  7  Cow.,  262. 

4.  The  delivery  was  sufficient.  Hollingsworth  v.  Bates,  3  Black- 
ford, 340.  Barney  r.  Brown,  2  Verm.,  374.  Potter  r.  Washburn, 
13  lb.,  658.  Whitney  r.  Lynde,  16  lb.,  579.  Boynton  v.  Veazie.  11 
Shep.,  286.     Park  v.  Hall,  2  Pick..  206.    Damon  v,  Osborn.  1  lb.,  486. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murrat,  C. 
J.,  and  Bryan,  J.,  concurred. 

The  first  assignment  of  error  is  the  refusal  to  allow  the  defendant  to 
cross  examine  the  witness,  Howard.  This  was  cured  by  the  subsequent 
cross-examination  of  the  same  witness. 

Second,  The  refusal  to  permit  the  defendant  to  prove  the  insanity  of 
Weston.  Weston  was  made  a  witness  by  the  defendant,  and  stated 
that  he  was  fully  conscious,  and  recollected  distinctly  what  he  did,  and 
was  capable  of  doing  business  at  the  time  of  the  sale.  His  introduc- 
tion as  a  witness  by  the  defendant,  estops  the  latter  from  denying  his 
sanity  at  that  time,  and  the  statement  of  the  witness  when  in  his 
senses  in  relation  to  his  own  condition  at  the  time  of  the  contract, 
ought  to  be  conclusive.  At  any  rate,  it  was  no  business  of  the  defend- 
ant, provided  the  contract  was  fair,  and  the  consideration  sufficient. 

Third,  There  was  no  error  in  refusing  to  let  the  defendant  prove 
that  the  sale  of  the  ranch  to  Meacham  was  fraudulent.  There  was  no 
attempt  to  bring  notice  of  the  fraud  to  the  plaintiff;  but  if  that  was 
done,  it  would  be  immaterial.  The  object  was  to  show  that,  because 
the  sale  of  the  ranch  was  fraudulent,  and  the  cattle  remained  on  the 
ranch,  that,  therefore,  there  was  no  change  of  possession.  But  it  must 
be  recollected,  that,  however  fraudulent  against  creditors  might  have 
been  the  sale  from  Weston  to  Meacham,  yet  it  was  good  between  the 
parties,  and  effected  a  complete  change  of  the  possession,  as  between 
them.  It  follows,  conclusively,  that  the  cattle  remaining  upon  the 
ranch  followed  the  actual  possession  of  it  by  Meacham,  and  were  no 
longer  in  the  possession  of  Weston. 
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Foartb,  The  remaining  point  depends  upon  the  question  of  what 
constitates  delivery.  It  seems  that  the  plaintiffs,  after  purchasing  from 
Weston,  repaired  to  the  ranch  with  an  order  from  him  to  his  agent,  to 
deliver  the  cattle  to  them;  that  simultaneously  the  possession  of  the 
ranch  was  delivered  to  Meacham  the  purchaser,  and  the  agent  of  Wes- 
ton discharged  from  his  employment.  This  agent  pointed  out  the 
cattle  to  the  plaintiff,  as  they  were  grazing  in  view,  and  told  him  that 
he  delivered  him  possession,  and  then  accepted  an  offer  of  employment 
from  plaintiffs  to  take  charge  of  the  cattle  on  their  account,  and  did 
remain  in  the  charge  of  them  until  they  were  seized  by  the  defendant. 
This  was  a  delivery  as  immediate  and  as  complete  as  the  nature  of  the 
case  would  admit,  and  followed  by  an  actual  and  continued  change  of 
possession. 

It  results,  that  there  is  no  error  in  the  record,  and  the  judgment  is 

affirmed. 

47 
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THE  SUPREME  COURT, 


OCTOBER    TERM,     185  5 


THE  PEOPLE  f«  r^L  THE  ATTORNEY-GENERAL,   Appel- 
lants,  V,  JOSEPH  L.  FOLSOM,  Respondent. 

iTie  Federal  Government  has  not  only  the  right  of  eminent  domain,  but  the  fee» 
and  the  prime  and  uncontrolled  right  of  diBposltion  of  the  territory,  all  of 
which  are  attributes  of  Bovereignty. 

tTie  Territory  of  California  passed  to  the  United  States,  sabject  to  the  power  of 
the  Federal  Government  to  establish  a  Territorial  Government,  or  erect  the 
same  into  a  State.  It  was  garrisoned  and  held  by  United  States  troops  and 
governed  by  United  States  officers.  Every  acre  of  land  not  the  property  of 
Mexican  citizens  passed  to  it,  and  the  power  of  the  Federal  Government  to 
Hcqulre  territory,  either  by  purchase  or  treaty,  is  undisputed. 

Sovereignty  can  never  be  in  abeyance,  and  until  there  was  some  local  govern- 
ment organised,  either  by  the  people  of  the  territory,  or  some  other  competent 
authority,  the  United  States,  upon  the  doctrine  of  necessity,  succeeded  to,  and 
represented  the  Government  of  Mexico,  so  far  as  the  same  could  be  exercised 
within  the  purview  of  the  Constitution. 

The  United  States,  after  the  treaty  of  Guadalupe  Hidalgo,  did  not  become  vested 
with  authority  to  prosecute  any  claim  fur  a  forfeiture  or  escheat  that  had 
accrued  in  California  to  the  Mexican  Government. 

An  alien  may  hold  real  estate  against  every  one,  and  even  against  the  Govern- 
ment,  until  office  found. 
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Laws  regalsting  the  admiflBion  of  foreigners  and  aliens,  and  placing  them  under 
peculiar  disabilities^  and  especially  those  relative  to  escheats,  are  political  in 
their  character. 

The  policy  of  the  Government  of  the  United  States  has  been  to  eneonrage  the 
immigration  of  foreigners,  and  to  this  extent  a  system  of  pre-emption  has 
been  adopted  in  all  the  Territories  and  new  States,  in  which  there  is  no  di»- 
crimination  between  foreigners  and  native  citizens. 

Foreigners  can  hold  property  in  all  the  Territories,  and  may  inherit,  in  the  ab- 
sence of  legislation  upon  this  subject. 

By  the  civil  law,  as  well  as  the  common  law,  the  King  cannot  take  npon  himself 
the  possession  of  an  estate  said  to  have  escheated,  until  the  fact  is  judicially 
ascertained  by  a  proceeding  in  the  nature  of  an  inquest  of  office. 

The  Mexican  law  of  escheats  did  not  remain  in  force  in  California  until  the  rati- 
fication of  the  treaty  of  Guadalupe  Uidalgo. 

This  law  was  abrogated  by  the  conquest  of  the  country  by  the  Americans,  as  far 
as  citizens  of  the  United  States  and  aliens  were  aflected. 

Twelve  days  before  the  ratification  of  the  treaty  of  Guadalupe  Hidalgo,  Leides- 
dorfi*,  a  naturalized  citizen  of  Mexico,  died,  seized  of  certain  lands  in  San  Fran- 
cisco, and  Anna  M.  Sparks,  his  mother  and  heir,  through  whom  the  defendant 
claims  title,  was  not  at  the  time  of  his  death  a  citizen  of  the  United  States  or 
of  Mexico,  but  was  a  subject  of  Denmark,  and  never  resided  in  Mexico  or  the 
United  States,  ffeldj  that  in  order  that  the  United  States  diould  take  any 
interest  in  the  land,  it  was  necessary  that  the  forfeiture  should  have  been  as- 
certained, either  by  the  United  States  or  by  Mexico. 

On  the  death  of  LeidesdorfT,  his  mother,  by  the  rule  of  natural  justice,  became 
entitled  to  the  possession  of  the  land,  and  could  not  be  disturbed  until  oflke 
found. 

There  having  been  no  inquest  of  office  under  the  Mexican  laws,  Anna  M.  Sparks 
held  the  land,  until  the  change  of  Government,  and  no  disability  existing  under 
the  laws  and  Constitution  of  the  United  States,  and  no  means  being  provided 
for  instituting  this  proceeding  or  declaring  a  forfeiture,  she  became  ve&ted  with 
the  absolute  title,  which  cannot  now  be  disturbed. 

There  is  no  common  law  of  the  United  States  as  contradistinguished  from  the 
individual  States ;  and  the  Courts  of  the  United  States,  instead  of  administer- 
ing the  common  law  or  any  particular  system,  conform  to  the  law  of  the  States 
where  they  are  situated. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,  San 
Francisco  County. 

The  facts  material  to  the  points  decided  appear  in  the  opinion  of  the 
Court. 

/,  R.  McConneil,  Attorney-General,  for  Appellants. 
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Halleck,  Peachy,  Billings  Sf  Park,  for  Respondent. 
No  briefs  on  file. 

MuRBAT,  C.  J.,  deliFered  the  opinion  of  the  Court.  Heydenfeldt, 
J.,  concurred. 

This  cose  has  excited  more  public  attention  than  any  that  has  here- 
tofore been  presented  to  this  Court,  both  on  account  of  the  amount  and 
the  principles  involved. 

Its  discussion  has  evinced  a  research  and  ability  highly  complimen- 
tary to  the  counsel  engaged,  without  which  it  would  have  been  almost 
impossible  to  arrive  at  a  satisfactory  conclusion. 

The  case  stands  thus:  On  the  18th  of  May  1848,  Leidesdorff,  a  na- 
turalized citizen  of  Mexico,  died  seized  of  the  property  in  dispute,  and 
that  Anna  Maria  Sparks,  his  mother  and  heir,  through  whom  defend- 
ants claim,  was  not  at  the  time  of  his  death  a  citizen  of  Mexico  or  the 
United  States,  but  was,  and  is  now,  a  subject  of  Denmark,  and  has 
never  resided  in  the  United  States  or  Mexico.  It  will  be  observed 
that  Leidesdorff's  death  occurred  twelve  days  before  the  ratification  of 
the  treaty  of  Guadalupe  Hidalgo. 

The  questions  presenting  themselves  upon  this  state  of  facts  are, 
first — was  Anna  Maria  Sparks  competent,  under  the  laws,  as  they  then 
existed,  to  take  the  property  of  Leidesdorff  by  inheritance  ?  And 
second — if  she  was  not,  has  the  State  of  California  such  an  interest  iii 
the  estate  as  can  be  maintained  in  this  proceeding  ? 

The  first  proposition,  so  far  as  it  relates  to  the  question  of  the 
disabilities  of  aliens,  and  their  right  to  succeed  by  inheritance  to  real 
estate  in  Mexico,  involves  the  examination  of  many  doubtful  and  cou. 
flicting  authorities,  more  valuable  ,to  the  student  and  the  professional 
antiquarian,  as  relics  of  a  by -gone  jurisprudence,  with  which  the  present 
day  is  but  Uttle  acquainted,  than  necessary  to  this  decision,  which  must 
tarn  on  a  different  point. 

The  disability  of  aliens  to  take  by  inheritance  is  a  familiar  principle 
of  the  common  and  the  civil  law.  This  disability  at  common  law  is  said 
t«  arise  from  the  fact,  that  an  interest  ia  the  soil  requires  a  permanent 
aJlegiauce  to  the  King  or  the  Lord  of  the  Manor,  which  would  probably 
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be  incoDsistent  with   that  which  the  alien  owes  to  his  natural  liege. 
Bacon's  Abridg.  Title  A. 

In  the  quaint  language  of  Lord  Coke,  it  is  said,  that  an  alien  cannot 
inherit,  because,  among  other  reasons,  **  the  sinews  of  war  and  the 
armament  of  peace  would  be  taken  and  enjoyed  by  strangers  born," 
and  because  he  has  no  heritable  blood.  Calvin's  case,^  Coke  and  2 
Black.,  249.  The  rule  of  the  civil  law  was  founded  on  like  reasons. 
This  policy  is  said  to  have  been  adopted  by  the  Romans  from  the  Athen- 
ians, who  excluded  foreigners  from  a  participation  in  their  civil  rights. 

Among  them  it  was  a  maxim  of  jurisprudence  as  well  as  politics, 
that  an  alien  could  take  and  enjoy  nothing  except  by  express  legisla- 
tion, they  regarding  aliens  and  enemies  as  synonymous.  This  feeling  of 
jealousy  and  jlliberality  is  said  to  have  arisen  in  some  degree  out  of 
the  personal  privileges  enjoyed  by  the  citizens  of  the  Grecian  cities, 
and  by  the  Romans,  the  paijticipation  or  benefit  of  which  they  were 
unwilling  to  extend  to  strangers. 

The  subversion  of  the  Roman  empire  led  to  the  establishment  of  the 
Feudal  system  in  Europe.  The  northern  barbarians,  who  overran 
almost  the  whole  continent,  rewarded  their  followers  by  dividing  the 
conquered  people  and  their  land  among  them,  on  condition  of  military 
allegiance  and  service.  "Landed  property  was  thus  erected  into  a 
political  benefice,  though  bestowed  in  general,  as  a  reward  for  services 
rendered  to  the  donor.  Its  profits  and  advantages  were  still  considered 
as  the  wages  of  an  office,  for  the  due  performance  of  which  allegiance 
was  indispensably  requisite.''  From  this  it  follows,  that  no  one  could 
hold  land  unless  he  could  perform  these  duties,  and  therefore  aliens 
were  forbidden  from  acquiring  land  by  purchase  or  inheritance.  This 
system  was  adopted  in  almost  every  country  on  the  continent  of  Europe, 
with  the  exception  of  Spain,  where  it  never  prevailed  to  any  extent,  and 
in  which  the  right  of  primogeniture  did  not  exist,  and  the  title  to  lands 
was  allodial,  and  not  held  by  military  service  or  tenure.  What  the 
exact  law  of  Spain  upon  the  subject  was,  and  how  far  these  disabilities 
have  been  increased,  or  removed  by  Mexican  legislation  is  difficult  to 
say.  In  the  case  of  Philips  v,  Rogers,  5  xVIartin's  La ,  679,  it  was  held, 
that  aliens  could  inherit  land  in  Louisiana.  In  that  case,  the  opinion 
proceeded  on  the  ground  that  the  acquisition  of  property  by  inheritance 


Digitized  by  LjOOQ  IC 


OCTOBER  TERM.  877 


The  People,  etc  ,  Appellanta,  «.  Joieph  L  Folsoai,  Respondent. 

invested  the  person  with  aqoalified  citizenship;  or  in  other  words,  that 
inheritance  was  one  of  the  modes  of  naturalization  known  to  the  laws. 
This  decision  was  afterward  reviewed  by  the  Supreme  Court  of  Texas, 
(in  the  case  of  The  Heirs  of  HoUiman  v.  Peeble,  1  Texas,  673,)  and 
a  different  conclusion  arrived  at.  Which  was  correct,  is  unnecessary 
to  determine;  for  admitting  that  Anna  Maria  Sparks  could  not  take 
by  inheritance,  under  the  laws  of  Mexico,  as  they  existed  at  the  death 
of  Leidesdorff,  by  what  right  can  the  State  of  California  now  assert  a 
claim  to  this  property? 

I  do  not  consider  it  a  matter  of  importance,  whether  the  sovereignty 
of  the  United  States  commenced  over  the  State  of  California  from  the 
date  of  the  ratification  of  the  treaty,  or  from  the  time  of  hoisting  the 
flag  of  the  United  States  at  Monterey,  and  maintaining  an  armed 
occupation  of  the  country; — in  other  words,  whether  we  regard  Cali- 
fornia as  a  ceded,  or  a  conquered  country. 

The  argument  of  the  Attorney-General  proceeds  on  the  ground  that  ' 
a  forfeiture  having  accrued  to  the  Mexican  Government,  the  land 
passed  to  the  Federal  Government  of  the  United  States,  which,  being 
unable  to  take,  for  want  of  inherent  sovereignty,  held  the  same  in 
trust,  until  there  should  be  a  sovereignty  competent  to  take,  and  that 
the  State  of  California  is  now  entitled  to  assert  her  right  to  it. 

This  argument  assumes.  First — that  there  has  been  an  actual  forfeit- 
ure; Second — that  the  Federal  Government  possesses  no  sovereignty 
in  the  territories;  and.  Third — that  the  body  of  the  common  law  was 
extended  over  the  territory  by  its  acquisition. 

I  shall  not  venture  upon  the  much  vexed  political  question,  of  the 
power  of  Congress  to  legislate  for  the  territories;  for  I  deem  it  unne- 
cessary. But  the  Federal  Government  has  not  only  the  right  of  emi- 
nent domain,  but  the  fee,  and  the  prime  and  uncontrolled  right  of  dis- 
position of  the  territory,  all  of  which  are  attributes  of  sovereignty. 
The  Territory  of  California  passed  to  the  United  States,  subject  to 
the  power  of  the  Federal  Government  to  establish  a  Territorial  Gov- 
ernment, or  erect  the  same  into  a  State.  It  was  garrisoned  and  held 
by  United  States  troops,  and  governed  by  United  States  officers; 
every  acre  of  land,  not  the  property  of  Mexican  citizens,  passed  to  it; 
and  the  capacity  of  the  Federal  Government  to  acquire  territory 
48  .i 
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either  by  purchase  or  treaty,  will  not  be  disputed  at  this  day.  Thus 
far,  then,  there  existed  a  limited  sovereignty.  To  what  extent  it 
mi«j:ht  be  exercised  over  the  domestic  or  political  rights  of  the  inhabit- 
ants of  the  territory,  consistent  with  the  spirit  of  the  Federal  compact, 
it  is  not  necessary  to  say.  Sovereignty  can  never  be  in  abeyance,  and 
until  there  was  some  local  government  organized,  either  by  the  people 
of  the  territory,  or  some  other  competent  authority,  the  United  States, 
upon  the  doctrine  of  necessity,  succeeded  to,  arid  represented  the  Gov- 
ernment of  Mexico,  so  far  as  the  same  could  be  exercised  within  the 
purview  of  the  Constitution.  In  order,  therefore,  that  the  United 
States  should  take  any  interest  in  the  land  in  question,  it  was  neces- 
sary that  the  forfeiture  should  have  been  ascertained,  either  by  her  or 
Mexico. 

By  the  civil  law  as  well  as  the  common  law,  the  King  cannot  take 
upon  himself  the  possession  of  an  estate,  said  to  have  escheated,  until 
the  fact  is  judicially  ascertained  by  a  proceeding  in  the  nature  of  an 
inquest  of  ofiQce;  and  in  this,  there  is  a  difference  from  the  case  of  a 
forfeiture,  for  want  of  the  performance  of  conditions  precedent;  for  in 
the  latter,  the  conditions  never  having  been  performed,  the  title  has 
not  vested.  An  alien  may  hold  real  estate  against  every  one,  and  even 
against  the  Government,  until  office  found.  3  Black.,  259.  13  Wen- 
dell, 546.  3  Wheaton,  563.  Escreche,  Partidos  Hispano  Mexicanos, 
Vol.  2,  696.  Sala  Mexicano,  Yol.  2,  240.  Ramirez  v.  Kent,  Bartell& 
Co.,  2  Cal.,  559.  So  that  on  the  death  of  Leidesdorff,  his  mother  by  the 
rule  of  natural  justice,  became  entitled  to  the  possession,  and  could  not 
be  disturbed  until  office  found.  No  such  judicial  proceeding  was  insti- 
tuted, and  no  act  of  the  Mexican  Government  was  done  to  divest  her 
defeasible  estate.  While  things  remained  in  this  condition,  the  treaty 
was  ratified,  and  California  became  a  territory  of  the  United  States. 
With  the  change  of  flags,  there  was  a  change  of  political  laws. 

It  now  remains  to  be  seen,  whether  this  was  a  politicallaw  or  not. 
The  authorities  that  I  have  cited,  as  well  as  the  ordinances  and  decrees 
of  Mexico,  cited  by  the  Attorney-General,  leave  no  room  to  doubt 
this.  If  laws  regulating  the  admission  of  foreigners  and  aliens,  and 
placing  them  under  peculiar  disabilities,  on  account  of  some  supposed 
inconvenience  which  may  result  to  the  State,  are  not  political,  it  would 
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be  (liSicult  to  find  any  law  that  was.  Now  there  is  no  common  law  of 
the  United  States,  as  contra-distinguished  from  the  individual  State  s 
and  the  Courts  of  the  United  States,  instead  of  administering  the 
common  law,  or  any  particular  system,  conform  to  the  law  of  the 
States  where  they  are  situated;  so  that  the  acquisition  of  California 
did  not  extend  over  it  the  common  law,  which  recognizes  and  sustains 
the  doctrine  of  escheats;  for  in  that  case,  there  would  have  been  a 
continuation  of  the  same  political  law.  But  in  the  absence  of  any  law 
on  the  subject,  the  principles  of  the  natural  law  would  prevail,  as  well 
as  the  familiar  principle  of  jurisprudence,  that  any  one  may  inherit 
who  is  not  expressly  prohibited. 

The  policy  of  the  Government  of  the  United  States,  has  been  to 
encourage  the  immigration  of  foreigners:  and  to  this  extent,  a  system 
of  pre-emption  has  been  adopted  in  all  the  territories,  and  new  States, 
in  which  there  is  no  discrimination  between  foreigners  and  native  citi- 
zens. Foreigners  can  hold  property  in  all  the  territories,  and  may 
inherit,  in  the  absence  of  legislation  upon  this  subject.  I  have  treated 
this  question  thus  far,  as  if  the  Mexican  law  of  escheats  remained  in 
force  until  the  ratification  of  the  treaty.  In  the  case  of  Fremont  v. 
The  United  States,  Judge  Taney,  noticing  the  objections  to  Fremont's 
claims,  which  were,  First — that  Alvarado's  alienation  to  Fremont  was 
a  breach  of  the  condition  against  alienation;  and,  Second — that  Fre- 
mont was  an  alien,  and  could  not  acquire  landed  property, — says: 
*•  But  if  this  condition  was  valid  by  the  laws  of  Mexico,  and  if  any 
conveyance  made  by  Alvarado  could  have  forfeited  the  land  under  the 
Mexican  Government  as  a  breach  of  this  condition,  or  if  it  would  have 
been  forfeited  by  a  conveyance  to  an  alien,  it  does  not  by  any  means 
follow,  that  the  same  penalty  would  be  incurred  by  the  conveyance  to 
Fremont.  California  was  at  that  time  in  possession  of  the  American 
forces,  and  held  by  the  United  States  as  a  conquered  country,  subject 
to  the  authority  of  the  American  Government.  The  Mexican  munici- 
pal laws  which  were  then  administered,  were  administered  under  the 
authority  of  the  United  States,  and  might  be  repealed  cr  abrogated  at 
their  pleasure,  and  any  Mexican  law  inconsistent  with  rights  of  the 
United  States  or  its  public  policy,  or  with  the  rights  of  its  citizens, 
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were  annulled  bj  the  conquest/'  So  that  it  makes  no  difference 
whether  the  law  of  escheats  be  considered  a  political  or  mnnicipal  law. 

If,  then,  the  laws  of  Mexico  were  abrogated  so  far  as  a  citizen  of 
the  United  States  was  concerned,  why  not  so  far  as  an  alien  ?— for,  I 
again  ask,  what  is  tliere  in  the  Constitution  and  laws  of  the  United 
States,  that  will  warrant  any  distinction  ?  And  if  Fremont,  an  alien 
to  the  Government  of  Mexico,  conld  acquire  real  estate  by  purchase, 
although  expressly  forbidden  by  the  laws,  why  could  not  Anna  Maria 
Sparks,  also  an  alien  to  Mexico,  acquire  by  inheritance — one  of  the 
known  modes  of  acquisition  ? 

It  will  not  be  denied,  that  under  the  foregoing  decision  she  might 
have  purchased  and  held  real  estate,  at  the  time  of  Leidesdorff 's  death, 
and  to  say  that  she  might  do  this,  and  still  be  disqualified  from  taking 
by  inheritance,  would  iuTolve  a  legal  solecism.  In  addition  to  this,  it 
would  be  difficult  to  establish  the  doctrine,  on  authority  or  argument, 
that  the  United  States,  after  the  treaty,  became  rested  with  authority 
to  prosecute  any  claim  for  a  forfeiture  that  had  accrued  in  California 
to  the  Mexican  Government. 

From  the  foregoing,  it  must  follow  that,  as  there  was  no  inquest  of 
office  under  the  Mexican  laws  in  relation  to  the  property  in  question, 
Anna  Maria  Sparks  held  the  same  until  the  change  of  Governments, 
and  that  no  disability  existing  under  the  laws  and  Constitution  of  the 
United  States,  and  no  means  being  provided  for  instituting  this  pro- 
ceeding or  declaring  a  forfeiture,  she  became  vested  with  the  abbolute 
title  which  cannot  now  be  disturbed. 

Judgment  affirmed. 
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THE  PEOPLE,  €z  rel.  the  Attorney  General,  Respondents,  v. 
HENRY  GERKE  and  HIRAM  C.  CLARK,  Appellants. 

Treaties  made  by  the  United  States  removing  the  disability  of  aliens  to  inherit, 
are  valid,  and  within  the  intent  of  the  Constitution  of  the  United  States. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,  San 
Francisco  County. 

On  the  23d  day  of  August,  1853,  one  Auguste  Deck,  a  citizen  of 
Prussia,  died  intestate,  in  the  city  of  San  Francisco,  leaving,  undisposed 
of,  a  large  amount  of  real  estate. 

On  the  14th  of  September  following,  letters  of  administration  were 
granted  by  the  Probate  Court  to  the  defendant,  Gerke. 

Clark  afterwards  purchased  from  the  absent  heirs  a  large  portion  of 
the  property. 

An  information  was  filed  by  the  Attorney  General  in  the  Court  be- 
low, citing  the  defendants  to  show  cause  why  Deck's  estate  should  not 
escheat  to  the  State  of  California.  The  Court  below  entered  judg- 
ment, pro  forma,  in  faYor  of  the  People.     Defendants  appealed. 

Foote  Sf  Aidrichf  and  Jo,  G.  Baldtoirif  for  Appellants. 

The  14th  Article  of  the  Convention  entered  into  between  the  United 
States  and  Prussia,  in  the  year  1828,  provides,  that,  "When  on  the 
death  of  any  person  holding  real  estate  within  the  territory  of  the  one 
party,  such  real  estate  would,  by  the  laws  of  the  land,  descend  on  a 
citizen  or  subject  of  the  other,  were  he  not  disqualified  by  alienage, 
such  citizen  or  subject  shall  be  allowed  a  reasonable  time  to  sell  the 
same,  and  to  withdraw  the  proceeds  without  molestation." 

This  treaty  clearly  gave  Deck's  heirs  the  power  to  dispose  of  the 
estate.  The  treaty  is  valid,  and  is  capable  of  being  maintained  in  the 
face  of  any  State  legislative  enactment.  2  Story's  Com.  on  Const., 
•  p.  315,  §  1508.  Chirac  v.  Chirac,  2  Wheat.,  259.  Orr  v.  Hodgson, 
4  Ibid.,  453.  The  Society  for  the  Propagation  of  the  Gospel  v.  The 
Town  of  New  Haven,  8  Ibid.,  464.    Hughes  r.  Edwards,  9  Ibid.,  489. 
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Banks  v.  Carneal,  10  Ibid.,  181.     Henks  v.  Dapout,  3  Peters,  242. 
Ware  v.  HiltOD,  3  Dallas,  236. 

J.  R.  McConneilj  Attorney  General,  for  the  People. 
Is  0  brief  on  file. 

Hetdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Bryan,  J., 
concurred. 

By  a  convention  between  the  United  States  and  the  Kingdom  of 
Prussia,  made  in  the  year  1828,  the  14th  article  provides,  **  And  when 
on  the  death  of  any  person  holding  real  estate  within  the  territory  of 
the  one  party,  such  real  estate  would,  by  the  laws  of  the  land,  descend 
on  a  citizen  or  subject  of  the  other,  were  he  not  disqualified  by  alien- 
age, such  citizen  or  subject  shall  be  allowed  a  reasonable  time  to  sell 
the  same,  and  to  withdraw  the  proceeds  without  molestation." 

The  Attorney  General,  in  support  of  the  information  filed  in  this 
case,  denies  the  power  of  the  Federal  Government  to  make  such  a  pro- 
vision by  treaty,  and  the  determination  of  this  case  depends  upon  the 
solution  of  that  question.  Cases  have  frequently  arisen,  where  aliens 
have  claimed  to  inherit  by  virtue  of  treaty  provisions  analogous  to  the 
one  under  consideration,  and  in  all  of  them,  so  far  as  I  have  examined, 
the  stipulations  were  enforced  in  favor  of  the  foreign  claimants.  See 
2  Wheat,  259.     4  lb.,  453.     8  lb.,  464.     9  lb.,  489.     10  lb.,  181. 

But  in  none  of  these  cases  was  the  question  raised  as  to  the  power  of 
the  Federal  Government  to  make  the  treaty.  It  has  been  the  prac- 
tice of  the  Government  from  an  early  period  after  the  ratification  of 
the  Constitution,  and  its  power  is  now,  I  believe,  for  the  first  time 
disputed. 

The  language,  which  grants  the  power  to  make  treaties,  contains  no 
words  of  limitation;  it  does  not  follow  that  the  power  is  unlimited.  It 
must  be  subject  to  the  general  rule,  that  an  instrument  is  to  be  con- 
strued so  as  to  reconcile  and  give  meaning  and  effect  to  all  its  parts. 
If  it  were  otherwise,  the  most  important  limitation  upon  the  powers  of 
the  Federal  Government  would  be  ineffectual,  and  the  reserved  rights 
of  the  States  would  be  subverted.  This  principle  of  construction  as 
applied,  not  only  in  reference  to  the  Constitution  of  the  United  States, 
but  particularly  in  the  relation  of  all  the  rest  of  it  to  the  treaty-making 
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grant,  was  recognized  both  by  Mr.  Jefferson  and  John  Adams, — two 
leaders  of  opposite  schools  of  construction.  See  Jefferson's  Works, 
vol.  3,  p.  135;  and  vol.  6,  p.  660. 

It  may,  therefore,  be  assumed  that,  aside  from  the  limitations  and 
prohibitions  of  the  Constitution  upon  the  powers  of  the  Federal  Gov- 
ernment, *'  the  power  of  treaty  was  given,  without  restraining  it  to 
particular  objects,  in  as  plenipotentiary  a  form  as  held  by  any  sove- 
reign in  any  other  society."  This  principle,  as  broadly  as  I  have 
deemed  proper  to  lay  it  down,  results  from  the  form  and  necessities  of 
our  Government,  as  elicited  by  a  general  view  of  the  Federal  compact. 
Before  the  compact,  the  States  had  the  power  of  treaty  making  as 
potentially  as  any  power  on  earth — it  extended  to  every  subject  what- 
ever. By  the  compact,  they  expressly  granted  it  to  the  Federal  Gov- 
ernment in  general  terms,  and  prohibited  it  to  themselves. 

The  General  Government  must,  therefore,  hold  it  as  fully  as  the 
States  held  who  granted  it,  with  the  exceptions  which  necessarily  flow 
from  a  proper  construction  of  the  other  powers  granted,  and  those  pro- 
hibited, by  the  Constitution.  The  only  questions,  then,  which  can  arise 
in  the  consideration  of  the  validity  of  a  treaty,  are  :  First,  Is  it  a 
proper  subject  of  treaty  according  to  international  law  or  the  usage 
and  practice  of  civilized  nations  ?  Second,  Is  it  prohibited  by  any  of 
the  limitations  in  the  Constitution  ? 

Taking  for  illustration  the  present  subject  of  treaty,  no  one  will  deny 
that,  to  the  commercial  States  of  the  Union,  and  indeed  to  the  citizens 
of  any  State  who  are  engaged  in  foreign  commerce,  a  stipulation  to  re- 
move the  disability  of  aliens  to  hold  property,  is  of  paramount  impor- 
tance, or,  at  alfy  rate,  it  may  be  so  considered  by  the  States,  and 
demanded  as  a  part  of  their  commercial  polity. 

Now,  as  by^he  compact  the  States  are  absolutely  prohibited  from 
making  treaties,  if  the  General  Government  has  not  the  power,  then 
we  must  admit  a  lameness  and  incompleteness  in  our  whole  system, 
which  renders  us  inferior  to  any  other  enlightened  nation,  in  the  power 
and  ability  to  advance  the  prosperity  of  the  people  we  govern. 

Mr.  Calhoun,  in  his  discourse  on  the  Constitution  and  Government 
of  the  United  States,  has  given  to  this  power  a  full  consideration,  and 
I  cannot  doubt  thut  the  view  which  I  have  taken,  is  sustained  by  his 
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reasoniug.  According  to  bis  opinion,  the  following  may  be  classed  as 
the  limitations  on  the  treaty-making  power:  First,  It  is  limited  strictly 
to  questions  inter  alios — "  all  soch  clearly  appertain  to  it."  Second, 
"  By  all  the  provisions  of  the  Constitution  which  inhibit  certain  acts 
from  being  done  by  the  Governinent  or  any  of  its  departments."  Third, 
**  By  such  provisions  of  the  Constitution  as  direct  certain  acts  to  be 
done  in  a  particular  way,  and  which  prohibit  the  contrary."  Fourth, 
**  It  can  enter  into  no  stipulation  calculated  to  change  the  character  of 
the  Government,  or  to  do  that  which  can  only  be  done  by  the  Consti- 
tution making  power;  or  which  is  inconsistent  with  the  nature  and 
structure  of  the  Government  or  the  objects  for  which  it  was  formed." 

Having  stated  these  as  the  only  limitations,  the  author  adds, 
'*  Within  these  limits  all  questions  which  may  arise  between  us  and 
other  powers,  be  the  subject  matter  what  it  may,  fall  within  the  limits 
of  the  treaty-making  power,  and  may  be  adjusted  by  it" 

One  of  the  arguments  at  the  bar  against  the  extent  of  this  power  of 
treaty,  is,  that  it  permits  the  Federal  Government  to  control  the  inter- 
nal policy  of  the  States,  and  in  the  present  ease,  to  alter  materially 
the  statutes  of  distribution. 

If  this  was  so  to  the  full  extent  claimed,  it  might  be  a  sufficient  an- 
swer to  say,  that  it  is  one  of  the  results  of  the  compact,  and,  if  the 
grant  be  considered  too  improvident  for  the  safety  of  the  States,  the 
evil  can  be  remedied  by  the  constitution-making  power.  I  think,  how- 
ever, that  no  such  consequence  follows  as  is  insisted.  The  statutes  of 
distribution  are  not  altered  or  affected.  Alienage  is  the  subject  of  the 
treaty.  Its  disability  results  from  political  reasons  which  arose  at  an 
early  period  of  the  history  of  civilization,  and  which  the  enlightened 
advancement  of  modern  times,  and  changes  in  the  political  and  social 
condition  of  nations,  have  rendered  without  force  or  consequence.  The 
disability  to  succeed  to  property  is  alone  removed,  the  character  of  the 
person  is  made  politically  to  undergo  a  change,  and  then  the  statute  of 
distribution  is  left  to  its  full  effect,  unaltered  and  unimpaired  in  word 
or  sense.  If  there  is  one  object  more  than  another  which  belongs  to 
our  political  relations,  and  which  ought  to  be  the  subject  of  treaty 
regulations,  it  is  the  extension  of  this  comity  which  is  so  highly  favored 
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by  the  liberal  spirit  of  the  age,  aod  so  coodacire  in  its  tendency  to  the 
peace  and  amity  of  nations. 

E?en  if  the  effect  of  this  power  was  to  abrogate  to  some  extent  the 
legislation  of  the  States,  we  hare  authority  for  admitting  it,  if  it  does 
not  exceed  the  limitations  which  we  have  cited  from  the  work  of  Mr. 
Calboan,  and  laid  down  as  the  rnle  to  which  we  yield  onr  assent. 

Daring  the  war  of  the  Reyolntion,  the  States  had  passed  Acts  of 
confiscation;  Acts  against  the  collection  of  debts  due  to  the  subjects  of 
Oreat  Britain;  and  Acts  for  the  punishment  of  treason.  By  the  treaty 
of  peace,  the  effects  of  these  rarious  Acts  were  provided  against,  and 
as  late  as  1792,  long  after  the  ratification  of  the  Constitution,  Mr.  Jef- 
ferson, in  answer  to  the  complaint  of  the  British  Minister,  Mr.  Ham- 
mond, distinctly  recognized  the  doctrine,  that  treaties  are  the  supreme 
law  of  the  land,  and  that  State  legislation  must  yield  to  them;  and  he 
therein  cites  the  Acts  of  State  LegislatnrecTand  the  decisions  of  State 
Judges,  who  all  conform  to  the  same  opinion.  See  3  Jefferson's 
Works,  365. 

I  can  see  no  danger  which  can  result  from  yielding  to  the  Federal 
Ooyemment  the  full  extent  of  powers  which  it  may  claim  from  the 
plain  language,  intent,  and  meaning  of  the  grant  under  consideration. 
Upon  some  subjects,  the  policy  of  a  State  Oorernment,  as  shown  by 
her  legislation,  is  dependant  upon  the  policy  of  foreign  Oovernments, 
and  would  be  readily  changed  upon  the  principle  of  mutualv^oncession. 
This  can  only  be  effected  by  the  action  of  that  branch  of  the  State 
sovereignty  known  as  the  General  Government,  and  when  effected,  the 
State  policy  must  give  way  to  that  adopted  by  the  governmental  agent 
of  her  foreign  relations. 

It  results  from  these  views,  that  the  treaty  of  1828,  with  Prussia,  is 
valid,  and  that  aliens,  subjects  of  Prussia,  are  protected  by  its  pro- 
visions. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Bbtan,  J.    I  agree  with  my  associate,  that  the  doctrine  has  been 
settled  in  the  United  States  Courts,  in  cases  relating  to  analogous 
treaties  to  the  one  in  question,  that  the  Courts  of  the  country  should 
49 
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extend  to  aliens,  the  full  protection  which  the  treaty  seeks  to  giro 
them,  in  the  acquisition  or  distribution  of  property. 

In  Chirac  v.  Chirac,  (2  Wheaton,  259,)  the  treaty  with  France  of 
1778,  was  passed  upon,  and  it  was  decided  by  the  United  States  Court, 
that  it  secnred  to  the  citizens  and  subjects  of  either  Power,  the  priTi- 
lege  of  holding  lauds  in  the  territory  of  the  other.  This  was  reaffirmed 
in  Carneac  v.  Banks,  (10  Wheaton,  189.)  A  similar  provision  in  the 
treaty  with  Great  Britain  of  1794  was  also  sanctioned  by  the  Supreme 
Court  of  the  United  States,  in  Hughes  v,  Edwards,  (9  Wheaton,  489.) 
So  far  as  the  authority  of  the  Federal  Courts  is  concerned,  they  appear 
to  have  uniformly  administed  the  law  upon  the  meaning  given  by  con- 
struction to  the  language  of  the  treaty,  seeming  never  to  have,  in  any 
respect,  doubted  the  power  of  the  General  Government  to  provide  by 
treaty  with  a  foreign  Power  for  the  mutual  protection  of  the  property 
belonging  to  the  citizens  or  subjects  of  each  in  the  territory  of  the 
other.  The  treaty  making  power  of  the  Federal  Government  must, 
from  necessity,  be  sufficiently  ample  so  as  to  cover  all  of  the  usual  sub* 
jects  of  treaties  between  different  powers.  If  we  were  to  deny  to  the 
treaty-making  power  of  our  Government  the  exercise  of  jurisdictioii 
over  the  property  of  deceased  aliens,  upon  the  ground  of  interference 
with  the  course  of  descents,  or  the  laws  of  distribution  of  a  State  where 
property  may  exist ;  by  parity  of  reasoning  we  should  not  make  com- 
mercial treaties  with  foreign  nations;  because,  it  might  be  said,  some 
of  their  provisions  would  injure  the  business  of  a  portion  of  the  citisens 
of  one  of  the  States  of  the  Union. 

If  the  treaty-making  power  which  resides  in  the  Federal  GoTem* 
ment  is  not  sufficient  to  permit  it  to  arrange  with  a  foreign  nation  the 
distribution  of  an  alien's  property,  then  that  power  resides  nowhere, 
(since  it  is  denied  to  the  States,)  and  we  must  confess  our  system  of 
government  so  weak  and  faulty,  as  to  be  iucapable  of  extending  to  its 
citizens  in  foreign  lands  that  protection  which  is  most  common  amongst 
a  majority  of  modern  civilized  nations. 

I  agree  with  my  associate  in  the  conclusion,  that  the  treaty-making 
power  of  the  Federal  Government  was  sufficient  to  enable  it  to  insert 
the  article  in  the  treaty  with  Prussia,  which  has  before  been  quoted; 
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«Qd  that  the  alien  heirs  of  Deck  are  protected  by  iU  provisions,  »ml 
are  entitled  to  the  withdrawal  of  the  proceeds  of  the  estate. 
I  therefore  concur  in  the  reversal  of  the  judgment. 

Murray,  C.  J.  I  neither  concar  nor  dissent  from  the  opinion  of  the 
Court,  not  having  heard  the  argument  or  examined  the  questions  suffi- 
cientlj  to  arrive  at  any  satisfactory  conclusion. 


ELIZABETH  DEUPREZ,  Respondent,  v.  SAMUEL  DEUPREZ 
and  MARY  ANN  DEUPREZ,  Appellants. 

Where  the  wife  h  made  a  party  defendant  with  ber  hnsband^  it  is  no  ol^jcetlon  to 
the  right  of  the  phUotiir  to  recover,  that  the  wife  was  denied  the  benefit  of  a 
separate  triaL 

Where  the  defense  of  the  wife  is  a  special  one,  she  can  defend  for  her  own  right, 
as  well  when  sued  jointly  with  her  husband,  as  if  the  trial  was  separate. 

In  a  snit  for  a  divorce  and  a  partition  of  the  property  acquired  during  coverture, 
the  jurisdiction  of  the  District  Court  is  not  limited  as  to  the  amount. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
San  Francisco  County. 

The  facts  material  to  the  points  decided,  appear  in  the  opinion  of  the 
Court 

Foote  4"  Aldrich,  for  Appellants. 

1.  The  Court  erred  in  refusing  the  appellants  a  separate  trial.  The 
interest  of  the  wife  having  been  separate  and  antagonistic  to  that  of 
the  husband,  she  was  entitled  to  a  separate  trial.  The  right  to  a  sepa- 
rate trial  is  recognized  by  the  Practice  Act.    Prac.  Act,  §  8. 

2.  The  Court  erred  in  admitting  in  evidence  the  decree  or  judgment 
of  the  District  Court  of  the  Fourth  District,  that  Court  having  ex- 
ceeded its  jurisdiction  in  giving  judgment  for  $2,000  in  a  proceeding 
for  divorce. 
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3.  The  yerdict  does  not  harmonize  with  the  issnes  made  bj  the 
pleadings,  and  no  ralid  jadgment  can  be  entered  thereon. 

John  A.  Wills,  for  Respondent. 
No  brief  on  file. 

Bryan,  J.,  delivered  the  opinion  of  the  Conri.  Hetdenfeldt,  J., 
concurred. 

Elizabeth  Denprez  having  obtained  a  decree  for  a  divorce  against 
the  appellant,  Samnel  Denprez,  and  an  amount  fixed  to  be  paid  monthly 
for  the  maintenance  and  education  of  her  child,  as  also  a  decree  for 
one-half  of  the  property  acqnired  by  herself  and  husband  during  their 
coverture,  files  her  complaint  against  the  appellants,  setting  up  that 
Samuel  Denprez  has  pretended  to  convey  the  common  property  to  Mary 
Ann  Deuprez,  in  order  to  cheat  and  defraud  the  complainant.  And 
she  also  prays  that  she  may  be  adjudged  her  proper  share  in  the  dis- 
tribution of  the  property,  and  that  having  a  right  to  the  possession  of 
the  property  described  in  the  complaint,  she  be  adjudged  restitution  of 
the  same.  The  jury  having  found  for  the  plaintiff,  a  motion  for  a  new 
trial  was  made,  which  was  denied  by  the  Court  below,  and  this  appeal 
is  taken  from  the  order  denying  the  motion  for  a  new  trial. 

The  first  point  raised  by  the  appellants,  that  Mary  Ann  Deuprez  was 
not  allowed,  upon  motion  to  that  effect,  the  benefit  of  a  separate  trial, 
is  not  well  taken.  Section  eight,  of  the  "Act  to  regulate  Proceedings 
in  Civil  Cases,"  provides,  that  where  the  husband  and  wife  are  sued 
together,  the  wife  may  "  defend  for  her  own  right."  This  can  be  done 
as  well  when  sued  jointly  with  her  husband,  as  if  the  trial  were  sepa- 
rate ;  her  defense,  if  a  special  one,  could  come  in,  in  either  case.  The 
second  point  raised  in  the  assignment  of  error, — which  is,  that  the 
judgment  of  the  District  Court  should  not  have  been  admitted  in  evi- 
dence, for  the  reason  that  it  had  exceeded  its  jurisdiction  in  giving 
judgment  for  two  thousand  dollars  in  a  divorce  case, — is  also,  in  my 
opinion,  not  well  taken.  The  Act  of  1851,  concerning  divorces,  (§  7, 
p.  372,  Comp.  Laws,)  provides  that  the  Court  may  make  any  order  lor 
the  support  of  the  wife  and  the  maintenance  of  the  children,  as  may 
be  just.  This  section  of  the  Act  invests  the  Court  with  a  large  dis- 
cretion.    Section  one  of  the  same  Act,  clothes  the  District  Courts 
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with  cxclasive  jorisdiction  in  granting  divorces  from  bed  and  board,  as 
well  as  from  the  bonds  of  matrimony;  and  section  seven  of  the  same 
Act,  as  has  been  s^en,  invests  them  with  the  discretion  to  make  anj 
order  for  the  support  of  the  wife  and  children  which  may  be  jnst. 
Instead  of  the  District  Conrt  having  no  jurisdiction,  in  giving  such  a 
judgment,  it  is  the  only  Court  which,  by  our  laws  and  Constitution, 
conk)  have  given  any  judgment  whatever  in  the  premises.  The  other 
assignment  of  error  is  without  any  force. 
The  judgment  of  the  Court  below  must  be  affirmed,  with  costs. 


THE  PEOPLE,  ex  rel.  the  Attorney  General,  Appellants,  v.  DAVID 
CLINGAN,  Respondent. 

In  quo  warranto,  the  person  who  claimed  the  office  held  by  the  defendant,  teBtifled 
that  his  certificate  of  election  was  lost  or  destroyed,  and  the  County  Clerk  swore 
that  there  was  not  in  his  office,  or,  so  far  as  he  knew,  in  the  county,  any  record 
or  written  evidence  of  the  persons  who  were  elected  to  the  different  county 
offices.  Bddy  that  this  lestimony  was  sufficient  to  let  in  secondary  evidence  of 
the  election  and  certificate. 

The  evidence  was  sufficient  to  show  that  proper  search  had  been  made  for  the 
highest  evidence. 

The  testimony  of  the  County  Judge,  who  stated  that  he  saw  the  certificate  of  elec- 
tion, was  admissible,  to  prove  its  contents. 

It  was  also  proper  to  ask  the  County  Clerk  if  he  knew  who  had  been  elected  to 
the  office  in  controFersy. 

Where  it  appeared  that  the  claimant  of  the  office  had  acted  as  Sheriff,  that  being 
the  office  in  controversy,  that  fiact,  together  with  the  certificate  of  election, 
would  raise  the  presumption,  that  he  had  executed  his  bond  and  taken  the  oath 
cf  office. 

Where  the  people  of  the  State  are  appellants,  it  is  not  necessary  to  file  the  usual 
undertaking  on  appeal. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
Marin  County. 

The  facts  material  to  the  points  decided  appear  in  the  opinion  of  the 
Court. 
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/.  R.  McConnell,  Attorney  General,  for  Appellant. 
John  Salterlee,  for  Respondent. 

HuRiuT,  G.  J.,  delivered  the  opinion  of  the  Goort.  HsTDiNJELnr,  J., 
and  Brtan,  J.,  concurred. 

'  This  was  an  information  in  the  nature  of  a  quo  warranto  filed  bj 
the  Attorney  General  against  David  Glingan,  who  claimed  to  exerdae 
the  dnties  of  Sheriff  of  Marin  Gountj. 

On  the  trial  of  the  caase  in  the  Goart  below,  the  Attorney  General 
offered  as  a  witness  one  James  T.  Stocker,  who  claimed  the  office  by 
virtue  of  an  election,  and  who  testified  that  his  certificate  of  election 
was  lost  or  destroyed.  Upon  this,  the  testimony  of  the  Gounty  Judge, 
who  deposed  that  he  had  seen  said  certificate,  was  offered  to  prove  its 
contents;  which  testimony  was  excluded.  The  evidence  of  the  Gounty 
Glerk  was  also  offered,  who  swore  that  there  was  not  in  his  office,  or  so 
far  as  he  knew,  in  the  county,  any  record  or  written  evidence  of  the 
persons  who  were  elected  to  the  different  Gounty  Offices,  &c.;  upon 
which,  the  plaintiff  asked  the  witness  if  he  knew  who  was  elected,  and 
also,  if  he  knew  who  was  generally  reputed  by  the  people  of  said 
county  to  have  been  elected  Sheriff  at  said  election;  which  questions 
were  objected  to  by  the  defendant,  and  the  objection  was  sustained  by 
the  Gourt. 

It  is  said  that  the  last  two  questions  were  improper,  because  the 
Glerk  should  have  been  first  asked  if  he  bad  searched  for  the  written 
evidences  of  Stocker's  election. 

In  laying  the  predicate  for  the  admission  of  secondary  evidence,  to 
prove  the  contents  of  written  documents,  it  is  usual  to  ask  the  witness 
if  he  has  made  diligent  search  for  them,  in  the  places  where  they  are 
generally  to  be  found ;  but  in  the  present  case,  the  positive  testimony 
that  the  documents  or  records  were  not  in  the  office,  would  raise  the 
legal  presumption,  that  the  witness  had  searched  for  them,  unless  it 
should  be  made  to  appear  from  his  testimony  that  such  was  not  the 
fact. 

The  oath  is  stronger  than  the  practice  or  the  law  requires;  for  in- 
stead of  swearing  that  he  has  made  diligent  search,  a  fact  from  which 
the  Don-existence  of  the  paper  does  not  absolutely  arise,  he  swears  that 
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the  paper  is  not  there;  and  how  coold  he  testify  to  this,  anless  he  had 
made  more  than  a  diligent  search. 

The  refusal  to  admit  the  testimony  of  the  County  Judge,  to  show 
the  contents  of  the  certificate  of  election,  was  also  error.  The  defend- 
ant had  supplied  the  eridence  by  his  own  witness,  that  Stocker  was 
acting  as  Sheriff  of  Marin  County,  which  circumstance,  together  with 
the  certificate  of  election,  would  raise  the  presumption  that  he  had 
executed  his  bond  and  taken  the  oath  of  office;  at  least  it  was  not 
necessary  to  proTe  this,  until  he  had  esublished  the  certificate,  on  the 
back  of  which,  the  oath  of  office  is  required  to  be  endorsed,  and  the 
natural  order  of  proof  would  seem  to  be,  1st,  The  certifieate;  2d,  The 
oath;  3d,  The  bond. 

Several  objections  are  taken  by  the  respondent  to  the  mode  in  which 
this  appeal  is  brought  before  us,  all  of  which  have  been  settled  by  the 
practice  of  this  Court.  The  objection,  that  there  is  no  undertaking 
filed,  cannot  apply  in  a  case  like  the  present.  No  right  of  the  defend* 
ant  is  infringed,  and  a  state  cannot  be  denied  a  hearing  in  her  own 
Courts  because  no  bond  has  been  filed  for  costs;  besides,  a  fund  has 
been  provided  by  law  for  such  cases,  so  that  the  respondent  has  ample 
indemnity. 

Judgment  reversed,  and  new  trial  ordered. 
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ABEL  GUY,  Appellant.  «.  JOHN  MIDDLETON  and  HENRY 
HAIGHT,  and  others,  Respondenta. 

The  statute  allowing  a  redemption  of  property  Bold  at  jadicial  wilo«,  contemplates 
that  the  i>o88(\<«tiion  sball  not  chaDg«  to  tbe  purchaser  until  the  expiratioa  of 
the  time  limited  for  redemption. 

The  flection  of  the  Act  allowing  to  the  purchaser  the  value  of  the  use  and  occu- 
pation, affords  the  only  remedy  the  purchaser  is  entitled  to. 

Appeal  from  tbe  District  Court  of  tbe  Twelfth  Jadicial  District, 
San  Francisco  County. 

The  facts  material  to  the  points  decided  appear  in  the  opinion  of 
tbe  Court. 

Saunders  Sf  Hepburn  for  Appellant. 

Haights  Sf  Gary,  for  Respondents. 

No  briefs  on  file. 

Brtan,  J.,  delivered  tbe  opinion  of  the  Conrt.  Heydexfeldt,  J., 
concurred. 

In  this  cause,  Gnj,  owning  notes  secured  bj  a  mortgage  against 
respondents,  brings  suit  and  forecloses  bis  mortgage,  and  npon  tbe  sale 
of  tbe  premises,  becomes  tbe  purchaser. 

The  Sheriff  ba?iug  issued  his  certificate,  as  required  by  law,  to  tbe 
purchaser,  Guy,  before  the  expiration  of  the  time  allowed  by  law  for  a 
redemption  of  tbe  property,  files  his  petition,  praying  to  be  placed  in 
possession  of  tbe  premises. 

The  statute  of  this  State,  allowing  a  redemption  of  real  property 
sold  at  judicial  sales,  plainly  contemplates  that  the  possession  shall  not 
change  to  the  purchaser  uatil  the  expiration  of  the  time  prescribed  as 
a  limit  to  the  redemption.  Section  235  of  Compiled  Laws,  page  563, 
provides  that,  "  until  the  expiration  of  the  time  allowed  for  redemp- 
tion, the  Court  may  restrain  the  commission  of  waste  on  tbe  property; 
and,  also,  under  the  same  section,  "  but  it  shall  not  be  deemed  waste 
for  the  person  in  possession  of  the  property  at  tbe  time  of  the  sale,  or 
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entitled  to  possession  afterwards,  daring  the  period  allowed  for  redemp- 
tion, to  contiaae  to  ase  it  in  the  same  manner  in  which  it  was  previoaslj 
used."  This  section  roost  clearly  contemplates  an  adverse  possession 
to  the  purchaser  until  the  time  has  expired  ior  redemption.  The  suc- 
ceeding section  of  the  Act  allowing  to  the  purchaser  the  value  of  the 
use  and  occupation,  affords  the  only  remedy  he  is  entitled  to. 

The  judgment  below  is  affirmed,  and  the  petition  is  dismissed,  at  the 
costs  of  the  petitioner. 


LLOYD  TEVIS,  Appellant,  v.  R.  N.  WOOD  and  E.  S.  LATHROP, 

Respondents. 

A  demand  upon  the  makers  of  a  note  was  made  at  maturity,  but  the  notice  to 
the  indorsers  Ftated  the  demand  to  have  been  made  on  a  day  subsequent  to 
maturity.    Htldf  that  such  notice  was  insufficient  to  bind  the  indorsers. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District, 
San  Francisco  County. 

The  defendants  were  sued  as  indorsers  of  a  promissory  note.  The 
case  was  tried  by  the  Court,  who  found  that  the  note  upon  which  this 
action  was  brought,  was  presented  to  the  makers,  and  payment  de- 
manded, on  the  18th  day  of  December,  1854,  the  day  upon  which  it 
fell  due:  that  payment  was  refused:  and  that  the  note  was  duly  pro- 
tested, and  notice  of  the  protest  was  given  to  the  indorsers,  Wood 
and  Lathrop,  in  due  time,  but  that  such  notice  stated  that  the  note 
was  presented  on  the  14  th  of  December — the  day  after  it  became 
payable  and  was  actually  presented. 

The  Court  gave  judgment  for  the  defendants  and  plaintiff  appealed. 

/.  B.  Haggin,  for  Appellant. 
No  brief  on  file. 

John  Currey^  for  Respondents.  "^      ^' 

The  liability  of  an  indorser  docs  not  arise  by  his  act  of  endorsement 
50 


Digitized  by  VjOOQ  IC 


894  OCTOBER  TERM. 


Llo>d  TstIi,  Appellant, «.  K.  N.  Wood  and  B.  8.  Latbrop,  RMpondent. 

alone; — bis  agreement  is,  that  if  the  note  is  not  paid  by  the  maker 
thereof  at  the  time  it  becomes  dne,  upon  due  presentment,  he,  the  in- 
dorser,  will,  npon  doe  and  reasonable  notice  given  him  of  the  dishonor, 
pay  the  same  to  the  indorsee  or  holder.  Story  on  Prom.  Notes,  |§ 
135,  223. 

Demand  of  payment  mast  be  made  on  the  last  day  of  grace.  If  not 
made  then,  the  indorser  will  be  discharged  from  all  liability.  Story 
on  Prom.  Notes,  §  203. 

If  the  maker  of  the  note  dishonors,  when  dnci  npon  its  doe  present- 
ment to  him  for  payment,  the  notice  to  the  indorser  mnst  show  erery 
sobstantire  fact,  the  existence  of  which  is  necessary  to  render  the 
indorser  liable.    Story  on  Prom,  Notes,  §  350. 

The  time  when  the  note  was  presented,  is  a  substantire  fact;  and  if 
the  notice  conveys  to  the  indorser  intelligence  that  the  note  was  pre- 
sented for  payment,  and  payment  thereof  demanded  when  past  doe, 
the  indorser  is  thereby  informed  that  he  is  discharged.  Ransom  v. 
Mark,  2  Hill,  588. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Bryan,  J., 
concurred. 

This  suit  was  agaiust  the  defendants  as  indorsers  of  a  promissory 
note. 

From  the  facts  it  appears  that  demand  upon  the  makers  was  made  at 
the  right  time,  but  the  notice  to  the  defendants  stated  the  demand  to 
have  been  made  on  a  different  day, — that  is  to  say,  on  a  day  too  late 
to  bind  the  indorsers. 

The  object  of  notice  to  the  indorser  of  a  note  or  bill,  is  to  advise 
him  of  his  liability,  so  that  be  may  take  the  earliest  steps  for  bis  own 
security.  ludorsers  are  a  favored  class  of  litigants,  and  the  Courts 
have  always  maintained  their  rights  witH  great  strictness.  If,  there- 
fore, the  very  language  of  the  notice  conveys  to  the  indorser,  not  the 
advice  of  his  liability  being  fixed,  but  positive  information  which  assures 
him  necessarily  of  bis  release  from  liability,  the  object  of  notice  would 
be  defeated,  if  it  was  insisted  that  be  was  still  liable.  The  notice  in 
such  case,  instead  of  arousing  bim  to  immediate  effort  for  his  security, 
lulls  him  into  false  secority.     Instead  of  being  the  protection  which 
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the  law  iotcnded  it  to  be,  it  would  be  a  snare  to  entrap  the  anwary, 
and  sach  a  doctrine  would  soon  lead  to  its  total  disuse. 

The  notice  in  this  case  was  insufficient,  and  the  defendants  are  there^ 
fore  discharged. 

Judgment  affirmed. 


JAMES  W.  TARTAR,  Respondent,  v.  THE  SPRING  CREEK 
WATER  AND  MINING  COMPANY,  Appellants. 

The  right  to  mine  for  the  precious  metals  can  only  be  exercised  upon  public  '  n^  % 
lauds;  and  although  it  carries  with  It  the  incidents  to  the  right,  such  as  the  '^^^  ^ 
use  of  wood  and  water,  those  incidents  also  must  be  of  the  public  domain. 

A  prior  appropriation  of  the  public  domain  establishes  a  quasi  private  proprietor- 
ship, which  entitles  the  owner  to  be  protected  in  its  quiet  enjoyment  against 
ail  the  world  but  the  true  owner,  except  in  the  case  of  agricultural  and  grazing 
lands,  as  againrt  the  privileges  granted  to  miners. 

Appeai.  from  the  District  Court  of  the  Ninth  Judicial  District,  Shasta 
County. 

Bill  for  an  injunction  to  restrain  the  defendants  from  diverting  the 
water  course  of  plaintiffs  mill.    The  facts  are  as  follows: 

In  June,  1852,  A.  0.  Channcey  &  Co.  commenced  the  construction 
of  a  saw  mill  on  lands  of  the  United  States  in  Shasta  county,  at  the 
mouth  of  a  small  stream  called  Spring  Creek,  and  completed  it  in  No- 
vember of  the  same  year,  at  a  cost  of  abont  ten  thousand  dollars.  The 
landb  were  mineral  lands  of  the  United  States,  containing  mines  of 
gold.  The  length  of  the  creek,  from  its  source  to  its  mouth,  was  about 
sixteen  miles,  and  ran  entirely  through  lands  of  the  United  States  con- 
taining  gold  mines. 

As  soon  as  the  mill  was  completed,  Channcey  &  Co.  occupied  it,  and 
continued  to  ose  it  until  the  15th  day  of  January,  1854.  The  water  of 
said  creek  was  the  motive  power  by  which  the  machinery  of  the  mill 
was  propelled.    The  defendants,  who  were  miners,  and  a  corporation 
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under  the  laws  of  this  State,  in  June,  1853,  coinmeiieed  the  coustnic- 
tiou  of  a  dam,  ditch,  and  flames,  about  five  miles  above  the  saw  mill, 
in  order  to  divert  the  water  of  the  creek  to  mining  lands  in  the  imme- 
diate vicinity,  to  be  used  for  the  purposes  of  mining  The  water  was 
necessary,  to  enable  the  defendants  to  extract  the  gold  from  the  land 
where  the  same  was  conveyed;  and  the  ditch  and  flumes  were  con- 
structed in  the  year  1853,  to  the  extent  of  about  five  miles,  and  the 
dam  across  said  creek  was  completed,  by  which  the  water  was  diverted, 
in  October  of  the  same  year,  from  its  natural  channel  into  the  said 
ditch  and  flume,  and  conveyed  to  the  mining  lands  in  Its  vicinity,  and 
there  was  used,  and  had  since  been  used,  by  the  defendants  for  mining 
purposes,  up  to  the  time  of  tlie  filing  of  the  complaint.  The  cost  of 
the  construction  of  the  said  flume,  ditch,  and  dam,  was  about  eighteen 
thousand  dollars. 

Chauncey  &  Co.  sold  and  delivered  to  the  defendants  a  great  portion 
of  the  lumber  used  in  the  construction  of  said  flume,  and  were  paid  by 
defendants  several  thousand  dollars  therefor;  and  Chauncey  &  Co. 
knew,  at  the  time  of  such  sale  and  delivery,  the  purposes  for  which  the 
same  was  to  be  used.  For  five  months  of  the  year,  from  June  1st  to 
November  1st,  the  water  of  said  creek  is  not  sufficient  for  the  said 
miners  and  the  propelling  of  said  mill  at  the  same  time;  but  during  the 
rest  of  the  year,  the  water  of  the  stream  is  sufficient,  both  for  the  de. 
fendants  and  plaintiff. 

The  plaintiff  succeeded  to  the  rights  of  Chauncey  &  Co.  ou  January 
the  15th,  1854,  with  a  full  knowledge  of  the  above  facts,  and  continued 
to  use  the  mill  until  July,  1854.  The  defendants,  since  the  15th  Jan- 
uary, 1854,  and  before  the  commencement  of  this  suit,  extended  their 
ditch  and  flume  about  a  mile,  at  a  cost  of  two  thousand  dollars,  and 
the  plaintiff  sold  and  delivered  lumber  to  them,  amounting  to  several 
hundred  dollars,  to  be  used  in  such  extension,  and  was  paid  for  the 
same.  By  means  of  the  diversion  of  the  water,  daring  the  time  the 
water  was  insufficient  for  both  the  plaintiff  and  defendants,  the  plaintiff, 
in  the  year  1854,  and  before  the  commencement  of  this  suit,  did  not 
make  as  njucli  by  his  mill  as  he  otherwise  would  have  done,  to  the 
amount  of  one  thousand  dollars. 

The  cause  was  tried  by  the  Court,  who,  pro  forma,  granted  a  per- 


Digitized  byVjOOQlC 


OCTOBER  TERM.  397 


J.  W.  TarUr,  Respondeot,  v.  The  Spring  Greek  Water  and  SdSnfDg  Oompanj,  Appellants. 

petaal  injanction,  and  decreed  damages  to  the  amount  of  one  tboasand 
dollars.    Defendants  appealed. 

Sprague   and  Field,  and  James  A  McDoiigal,  for  Appellants. 

1.  The  right  of  the  defendants  to  mine  upon  the  land,  gives  them 
the  right  to  all  the  incidents  for  the  purpose  of  mining.  Ang.  on  Wa- 
ter Courses,  §§  5,  8,  90,  3U,  398.  O'Connor  v.  Corbitt,  3  Cal.,  371. 
Comp.  L.,  p.  896.     Hicks  v.  Bell,  3  Cal.,  227. 

2.  The  facts  admitted  in  the  statement  constitute  a  license  from  A. 
G.  Chauncey  &  Co.,  through  whom  the  plaintiff  claims,  to  the  defend- 
ants, to  construct  the  works  complained  of,  and  to  divert  the  water  of 
Spring  Creek  from  its  natural  channel.  This  being  followed  by  the 
expenditure  of  money  on  the  part  of  the  defendants,  is  a  bar  to  the 
recovery  of  damages  until  the  license  is  revoked.  Miller  v.  The  Au- 
burn and  Syracuse  R.  R.  Co ,  6  Ilill,  61.  Ang.  on  Water  Courses, 
§§  318-322.  Liggins  v.  Inge,  7  Bing ,  682.  Winter  v.  Brock  well,  8 
East.,  308.  Rerick  v.  Kern,  14  Serg.  and  R..  267.  2  Am.  Ld.  Cases, 
686.  Kent  v.  Kent,  18  Pick.,  5G9.  Whitemarsh  v.  Walker,  1  Met., 
313.     Clement  v.  Burgcn,  5  GreenL,  9.    Henry  v.  Henry,  2  Deuio,  625. 

Crocker  4*  Robinson^  for  Respondent. 
Ko  brief  on  file. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 

The  current  of  decisions  of  this  Court  go  to  establish,  that  the  policy 
of  this  State,  as  derived  from  her  legislation ,  is  to  permit  settlers,  in 
all  capacities,  to  occupy  the  public  lands,  and  by  such  occupation,  to 
acquire  the  right  of  undisturbed  enjoyment  against  all  the  world  but 
the  true  owner. 

In  evidence  of  this,  Acts  have  been  passed  to  protect  the  possession 
of  agricultural  lands  acquired  by  mere  occupancy;  to  license  miners;  to 
provide  for  the  recovery  of  mining  claims;  recognixing  canals  and  ditches 
whieh  were  known  to  divert  the  water  of  streams  from  their  natural 
channels,  for  mining  purposes;  and  others,  of  like  character. 

This  policy  has  been  extended  equally  to  all  pursuits,  and  no  par- 
tiality for  one  over  another  has  been  evinced,  except  in  the  single  case 
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where  the  rights  of  the  agricaltarist  are  made  to  yield  to  those  of  the 
miner,  where  gold  is  discovered  in  his  land.  This  exceptional  priyi- 
lege  is  of  coarse  confined  to  public  lands,  as  we  held  in  Stokes  v.  Bar- 
rett and  others,  at  the  last  January  Term.  The  policy  of  the  excep- 
tion IS  ob?ioas.  Without  it,  the  entire  gold  region  might  have  been 
enclosed  in  large  tracts,  under  the  pretence  of  agriculture  and  grazing 
and  eventually,  what  would  have  sufficed  as  a  rich  bounty  to  many 
thousands,  would  be  reduced  to  the  proprietorship  of  a  few. 

Aside  from  this,  the  legislation  and  decisions  have  been  uniform  ia 
awarding  the  right  of  peaceable  enjoyment  to  the  first  occupant,  either 
of  the  land,  or  of  any  thing  incident  to  the  land.  In  the  case  of  Irwin 
V.  Phillips,  at  the  January  Term,  the  question  was  as  to  the  use  of 
water,  and  it  was  decided  upon  the  principle  of  prior  occupancy. 

The  appellants  insist,  that  as  the  State  has  granted  the  franchise  of 
digging  gold,  all  of  the  incidents  necessary  to  that  purpose — wood, 
water,  &c., — must  follow.  This  is  certainly  the  doctrine  of  the  common 
law,  and  would  be  held  decisive  in  this  case,  in  the  absence  of  any  other 
right  to  contradict  it.  But  in  previous  decisions  we  have  shown  that 
there  is  nothing  sufficiently  expressive  in  the  character  of  that  legisla- 
tion, which  warrants  an  interference  with  the  already  acquired  rights 
of  individuals,  except  in  the  single  case  of  agricultural  lands.  In  the 
case  of  Stokes  v.  Barrett,  we  declared,  that  *'  to  authorize  an  invasion 
of  private  property,  in  order  to  enjoy  a  public  franchise,  would  require 
more  specific  legislation  than  any  yet  resorted  to." 

In  Irwin  v.  Phillips,  we  say,  **  that  however  much  the  policy  of  the 
State,  as  indicated  by  her  legislation,  has  conferred  the  privilege  to 
work  the  mines,  it  has  equally  conferred  the  right  to  divert  the  streams 
from  their  natural  channels."  And  further  we  say,  ''  the  miner  who 
selects  a  piece  of  ground  to  work,  must  take  it  as  he  finds  it,  subject  to 
prior  rights  which  have  an  equal  equity  on  account  of  an  equal  recog- 
nition by  the  sovereign  power." 

In  the  case  of  Fitzgerald  v.  Urton,  at  the  July  Term,  it  appeared 
that  a  party  of  miners  invaded,  for  mining  purposes,  a  town  lot,  built 
upon  and  used  as  a  tavern  and  stable  yard.  The  defendants  there 
relied  upon  the  statute,  which  gives  mining  privileges  upon  public  lands 
in  the  possession  of  others  for  agricultural  anJ  grazing  purposes.    In 
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referring  to  that  statate,  we  say:  **  In  permitting  miners,  boweTer,  to 
go  apon  public  lands  occupied  bj  others,  it  has  legalized  what  woald 
otherwise  have  been  a  trespass,  and  the  Act  cannot  be  extended  by 
implication  to  a  class  of  cases  not  specially  provided  for." 

It  resalts,  from  the  consideration  we  hare  given  the  case,  that  the 
right  to  mine  for  the  precions  metals,  can  only  be  exercised  upon  pablic 
lands;  that  although  it  carries  with  it  the  incidents  to  the  right,  such 
as  the  nse  of  wood  and  water,  those  incidents  mnst  also  be  of  the  public 
domain  in  like  manner  as  the  lands;  that  a  prior  appropriation  of  either 
to  steady  individual  purpose,  establishes  a  quasi  private  proprietorship, 
which  entitles  the  holder  to  be  protected  in  its  quiet  enjoyment  against 
all  the  world  but  the  true  owner,  except  in  the  single  case  provided  to 
the  contrary  by  the  statute  which  I  have  already  adverted  to. 

Upon  the  remaining  point  argued,  I  have  only  to  add,  that  the  facts 
do  not  make  out  a  license  from  the  respondent  to  the  appellants.  It 
would  be  strange  to  take  away  a  party's  rights  upon  such  slight  grounds. 

Judgment  afiBrmed. 


BENJAMIN  R.  BUCKELEW,  Appellant,  v,  WM.  W.  CHIPM AN, 

Ilespondent. 

la  a  suit  in  eqnity  for  reliof  ajrainst  a  jadgment  at  law,  the  complainant  will  not 
be  entitled  to  relief,  unless  the  evidence  alleged  in  the  bill  to  be  ne^ly  discov- 
ered, appears  to  be  incontrovertible  and  cooclusive. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District 
Marin  County. 

Halleck,  Peachy,  Billings  Sr  Park,  and  E.    W,  F.  Sloan,  for 
Appellant. 

John  S.  Chipman  and  Martin  <J*  Dwinelle,  for  Respondent. 

No  authorities  wore  cited  by  coUDtel. 
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8.  B.  TbroekBiorioOf  asd  othitrt,  lUqwnd^BU.  «■  Alrmh  Borr,  AppelUnt 

Hbtdbxpeldt,  J.,  deliTered  the  opinioa  of  the  Goart.  Mitbrat,  C. 
J.y  and  Bbyan,  J.,  conearred. 

This  is  a  bill  ia  eqaitj  for  relief  against  a  jadgment  at  law,  and  a 
new  trial  on  acconDt  of  newlj  discovered  evidence. 

The  mle  in  sach  cases  is,  that  to  entitle  the  complainant  to  relief, 
the  newlj  discovered  evidence  must  appear  to  be  incontrovertible  and 
conclnsive. 

In  this  case  it  consists  of  the  testimony  of  one  witness,  whereas  the 
bill  states  that  the  jndgraent  at  law  was  obtained  apon  the  testimony 
of  two  witnesses,  and  the  issue  was  upon  a  single  fact.  The  just 
inference  is,  that  upon  a  new  trial  the  result  of  the  issue  would  be  the 
same. 

Judgment  affirmed. 


SAMUEL   R.  THROCKMORTON,  and  others,   Respondents,  v. 
ALT  AH  •BURR,   Appellant. 

Tenants  In  common  of  an  estate,  cannot  joint  in  an  action  for  the  recovery  of 
the  (Slate.  The  interePt  of  each  is  separate  and  distinct,  and  each  can  only 
recover  his  undivided  moiety. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
San  Francisco  County. 

Sloan  and  Wkelarif  for  Appellant. 

Brown,  Pratt  if  Tracy,  for  Respondents. 

No  briefs  on  file. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Mubbat,  C. 
J.,  and  Bryan,  J.,  concurred. 

From  the  character  of  the  estate  in  common,  tenants  in  common 
cannot  join  in  an  action  for  the  recovery  of  the  estate.    The  interest 
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Henry  W.  Settle,  AppellMt,  v.  J.  H.  Mitchell  and  ▲.  Wftrdwell,  ReqK>ndeDte. 

of  each  is  separate  and  distinct.  The  subject  of  the  action  in  such 
case,  wonld  bo  the  whole  estate,  and  it  cannot  be  said  that  either  of 
the  parties  is  interested  in  the  whole  estate,  bnt  only  in  an  undivided 
moiety.  This  is  all  that  either  one  can  recover,  and  consequently  all 
that  he  should  be  allowed  to  sue  for. 

This  subject  was  examined  to  some  extent  by  this  Court  in  the  case 
of  Johnson  v,  Sepulbeda,  5  Cal,  149,  and  although  it  was  unnecessary 
in  that  case  to  go  as  far  as  this  case  requires,  yet  the  reasoning  and 
authorities  there  relied  on,  fully  sustain  the  view  here  taken. 

Judgment  reversed. 


HENRY  W.  SEALE,  Appellant,  t>.  JAMES  H.  MITCHELL  and 

A.  WARDWELL,  Respondents.  \i4  Sol 

Where  a  party  saes  for  a  lot  in  the  former  Paeblo  of  San  Franoisco^  and  deraigoa 
his  title  from  the  city,  he  iaprima  facie  entitled  to  recover. 

The  statute  allowing  redemption  of  lands  sold  under  execution,  is  inoper  itive  as 
to  those  oases  where  the  debt  upon  which  judgment  and  execution  was  ob- 
tained, was  contracted  before  the  passage  of  the  Act. 

The  Superior  Court  of  the  City  of  San  Francisco  has  consiitatlooally  all  the 
powers  which  are  specified  in  the  Act  creating  it» 

In  construing  statutes  and  the  Constitution,  the  rule  is  almost  universal  to  ad* 
here  to  the  doctrine  of  tUtrt  decitU, 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,  San 
Francisco  County. 

Ejectment  for  certain  property  situated  in  San  Francisco. 

The  plaintiff,  to  prove  his  title,  offered  in  evidence  a  judgment  ob- 
tained in  the  Superior  Court  of  San  Francisco,  by  Peter  Smith,  against 
the  city.  Upon  this  judgment,  execution  had  been  issued,  and  the 
plaintiff  had  purchased  the  property  in  dispute,  at  Sheriff's  sale.  A 
deed  from  the  Sheriff  to  the  plaintiff  was  also  submitted,  wliich  was 
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Henry  W.  8Mle,  4pp«IUnt,  v.  J.  H.  Mitebell  and  A.  Wsrdvell.  RMpoodenU. 

objected  to  bj  the  defeadant,  oq  the  groand  that  the  time  for  redemp- 
tion had  not  expired. 

It  was  admitted  that  the  property  was  situated  within  the  limits  of 
the  former  Paeblo  of  San  Francisco.  The  Conrt  rendered  a  jodgment 
of  nonsuit,  and  plaintiff  appealed. 

Crockett  4-  I^age,  for  Appellant 
No  brief  on  file. 

Iloxvard  and  Perley,  for  Respondent. 

1 .  The  judgment  of  nonsuit  was  properly  rendered.  A  pardiascr 
at  Sheriff's  sale  does  not  acquire  title,  but  only  a  lien,  until  after  the 
period  limited  for  redemption.  1  Cow.,  540.  1  lb.,  443,  501.  30 
Johns ,  3. 

2.  The  Superior  Court  under  the  Constitution,  has  no  jurisdiction  of 
a  money  demand  o?er  two  hundred  dollars.  Such  jurisdiction  is  by 
the  Constitution  vested  in  the  District  Courts,  and  it  is  not  in  the 
power  of  the  Legislature  to  create  another  Conrt  co-ordinate  with  the 
District  Courts. 

Hbydsnfkldt,  J.,  delivered  the  opinion  of  the  Court  Hcbeat,  C. 
J.,  concurred.  ' 

In  the  case  of  Cohas  r.  Baisin,  3  Cal,  443,  we  decided:  ''That 
before  the  military  occupation  of  California  by  the  Army  of  the  United 
States,  San  Francisco  was  a  Mexican  Pueblo,  or  municipal  corporation, 
and  was  invested  with  title  to  the  land  within  her  boundaries." 

It  results  from  this  that  where  a  plaintiff  sues  for  a  lot  in  the  former 
Pueblo  of  San  Francisco,  and  deraigns  his  title  from  the  city,  it  is 
frima  fade  evidence  of  title.  In  the  case  of  The  People  ez  rel. 
Thome  v.  Hays,  4  Cal.,  127,  this  Conrt  decided  that  the  statute 
allowing  redemption  of  lands  sold  under  execution,  was  inoperative  as 
to  those  cases  where  the  debt  upon  which  judgment  and  execution  was 
obtained,  was  contracted  before  the  passage  of  the  Act. 

In  this  case,  the  judgment  given  in  evidence  to  sustain  the  plaintiff's 
title,  was  rendered  before  the  passage  of  the  Act  providing  for  redemp- 
tion, and  so  it  must  fail  within  the  principle  of  the  case  last  cited.  It 
was  therefore  unnecessary  that  the  Sheriff  should  have  withheld  the 
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deed  from  the  purchaser  aotil  the  time  the  redeoiptioQ  expired,  becaase 
there  was  no  right  of  redemptiom 

The  third  and  last  objection  of  respondent  to  the  reversal  sought,  is 
that  the  jad^ment  offered  in  evidence  is  void,  upon  the  ground  that  the 
Superior  Court  of  San  Francisco,  where  it  was  rendered,  has  no  juris* 
diction  under  the  Constitution  of  a  money  demand  over  two  hundred 
dollars.    This  is  not  an  open  question. 

In  the  case  of  The  People  ex  rel,  Hughes  v,  Olllespie,  1  Cal.,  842, 
this  Court  held  that  ^  the  Superior  Court  of  San  Francisco  is  an 
inferior  Court/'  This  was  decided  to  be  so  within  the  meaning  of  the 
Constitution,  and  upon  reference  to  that  provision,  which  says,  "  the 
Legislature  may  also  establish  such  municipal  and  other  inferior  CourU 
as  may  be  deemed  necessary."  In  that  case,  the  jurisdiction  to  issue  a 
quo  warranto  was  denied  to  the  Court,  upon  the  ground,  that  in  the 
Act  establishing  the  Court,  that  proceeding  is  not  specified.  The  clear 
result  from  that  case  is,  that  the  Superior  Court  has,  constitutionally^ 
all  the  powers  which  are  specified  in  the  Act,  and  such  has  been  the 
uniform  understanding  of  the  profession. 

That  decision  has  remained  as  an  exposition,  by  the  tribunal  of  last 
resort,  of  the  character  of  the  Court  in  question,  for  nearly  five  years. 
The  community  to  be  affected  by  it,  have  acted  upon  it  in  a  vast  num- 
ber of  juridical  relations;  rights  of  property  have  grown  up  under  it, 
have  changed  hands,  and  passed  through  numerous  ramifications,  until 
it  has  become  imperative  to  regard  it  as  a  rule  of  property  which  no 
power  can  disturb. 

What  our  present  opinion  may  be  aa  to  the  merits  of  the  decision  in 
that  case,  is  now  of  no  consequence  whatever.  In  construing  statutes 
and  the  Constitution,  the  rule  is  almost  universal  to  adhere  to  the  doe- 
trine  of  stare  decisis.  This  is  an  adjudicated  question,  and  the  subject 
of  its  correctness  is  to  us  a  sealed  book. 

The  judgment  is  reversed^  and  the  cause  remanded. 
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%  9Q»       R.  T.  LEET,   Respondent,  v.  WADSWORTH  &  MEISEGAES, 

and  others/  Appellants. 

Tbc  purchase  of  property  bj  a  factor  in  his  own  name,  makes  him  to  all  the 
world  the  apparent  owner,  and  as  far  as  aflfeots  the  rights  of  third  persons,  his 
power  is  unlimited.    He  has  the  right  to  sell  or  pledge. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

Replevin  for  a  certain  quantity  of  lard  alleged  to  be  the  property  of 
plaintiff,  in  the  possession  of  the  defendants,  under  a  pledge  from  one 
Henry  Gallagher. 

The  main  question  presented  by  the  eridence  is,  whether  an  innocent 
pledgee  for  ralue  is  entitled  to  retain  his  lien  upon  a  quantity  of  lard 
deli?ered  to  him  in  pledge  by  a  jobber  in  groceries,  doing  business  also 
as  commission  merchant  or  factor,  the  lard  having  been  purchased  bj 
said  jobber  and  factor  with  money  furnished  him  by  another,  under 
instructions  to  buy  for  him  and  hold  for  profit,  but  purchased  by  the 
agent  in  his  own  name,  stored  in  his  own  name,  storage  paid  for  by 
agent  during  a  period  of  eighteen  months,  twice  pledged  by  agent  for 
his  own  debt, — the  principal,  in  the  meantime,  being  frequently  in  San 
Francisco,  in  intimacy  with  the  agent,  add  no  distinct  knowledge  of 
the  pledging  being  brought  home  to  the  principal. 

The  Court  charged  the  jury  in  favor  of  the  plaintiff.  The  jury 
found  a  verdict  for  the  plaintiff.  The  Court  overruled  a  motion  for  a 
new  trial,  and  defendants  appealed. 

Pringle  and  Felton,  for  Appellants. 

The  factor  having  purchased  the  goods  in  his  own  name,  and  being 
clothed  with  all  the  indicia  of  ownership,  he  had  a  right  to  either  sell 
or,pledg6  the  goods.  Parsons  on  Cont.,  80.  Dunl.  Paley's  Agency, 
221.  Pickering  t;.  Rpsk,  15  East.,  38.  Dyer  v.  Pearson,  3  Barn.  & 
Cress.,  37.  Bristol  v.  Wilsmore,  1  lb.,  529.  Lickbarron  v.  Mason, 
2  Sm.  I^.  Cases,  756.     Martin  v.  Coles,  1  Maul.  &  Sel.,  140.    Root 

■  V.  Frepch,  13  Wend.,  512.    Mowry  v.  Walsh,  8  Cow.,  238.    George  v. 

'  Kimball,  24  Pick.,  241.    McCarty  v.  Vickery,  12  Johns.,  348.    Hoi- 
lingswerth  v.  Napier,  3  Caines.,  182.    Read  v.  Hutchinson,  3  Campb., 
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352.    Parker  r.  Patrick,  5  T.  R.,  175.    Van  Cleef  v.  Fleet,  15  Johns., 
147.    Rowley  v.  Bigelow,  12  Pick.,  307. 

Baker  and  Wistar,  for  Respondent. 

No  brief  on  file. 

Hetdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murbat,  C. 
J.,  concurred. 

At  common  law,  the  business  of  a  factor  was  merely  to  sell  the 
goods  of  his  customers;  so  it  followed  that  his  possession  was  no 
evidence  of  his  ownership;  and  as  he  was  not  allowed  to  pledge  the 
goods  of  his  principal,  in  case  he  did  so  the  pledgee  was  chargeable 
with  notice  of  the  true  owner's  right. 

It  is  no  part  of  the  business  of  a  factor  to  buy,  and  when  he  does, 
the  rule  must  be  the  same  in  regard  to  him  as  to  all  other  purchasers. 
The  purchase  of  property  in  his  own  name,  makes  him  to  all  the  world 
the  apparent  owner,  and  as  far  as  affects  the  rights  of  third  persons, 
his  power  over  the  goods  is  unlimited — he  has  the  right  to  sell  or 
pledge. 

Judgment  reversed  and  cause  remanded. 
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H.  W.  Carpenti'^r,  Appellant,  v.  F.  B.  Hart,  RMpondent 


HORACE  W.  CARPE^TIER,  Appellant,  v.  FRAKCIS  B.  HART, 

Respondent. 

After  the  a^joarnmcnt  of  the  term,  the  Court  logee  all  cnntrol  over  cafles  decided, 
unless  its  jurisdictioQ  is  eavcd  by  some  motion  or  proceeding  at  the  time,  ex- 
cept in  the  single  case  provided  by  statute,  where  the  summons  has  not  been 
served,  in  which  the  party  is  allowed  six  months  to  move  to  set  the  judgment 
aside. 

Where  costs  are  imposed  as  a  condition  for  re-opeolng  a  case  after  the  adjourn- 
ment of  the  tf  rm,  the  acceptance  of  the  C06t«  by  toe  opposite  party,  will  not 
be  construed  into  a  consent  to  have  the  cause  re-ineitated. 

A  party  is  not  confined  to  his  remedy  by  statute,  but  may  resort  to  a  Court  of 
Kquity  for  relief  against  a  judgment  obtained  by  fraud  or  surprise. 

Appeal  from  the  District  Court  of  the  Third  Jadicial  District,  Ala* 
meda  County. 

The  facts  material  to  the  points  decided,  appear  in  the  opinion  of  the 
Court. 

E,  R,  Carpentier,  for  Appellant. 

A  judgment  should  not  be  set  aside  on  motion,  after  the  term  of  the 
District  Court  has  elapsed.  Baldwin  v,  Kramer,  2  Cal.,  582.  Snj- 
dam  V.  Pitcher,  4  lb.,  280.  Judgments  are  never  set  aside  on  the 
ground  of  surprise  or  excusable  neglect,  unless  the  party  applying 
shows  an  equitable,  as  well  as  a  legal  defense. 

John  S.  Chipman  and  A,  Williams,  for  Respondent. 
No  brief  on  file. 

MuRRAT,  C.  J.,  deliyered  the  opinion  of  the  Court  Hetdenfeudt, 
J.,  concurred. 

This  is  an  appeal  from  an  order  of  the  Court  vacating  a  Judgment. 

The  motion  on  which  the  order  was  based  was  not  made  until  after 
the  adjournment  of  the  term  at  which  the  judgment  was  rendered.  We 
have  repeatedly  held,  that  after  the  adjournment  of  the  term  the  Court 
loses  all  control  over  cases  decided,  unless  its  jurisdiction  is  saved  bv 
€ome  motion  or  proceeding  at  the  time,  except  in  the  single  case  pro- 
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Tided  by  statute,  where  the  sammons  has  DOt  been  served,  in  which 
the  party  is  allowed  six  months  to  move  to  set  the  jadgment  aside. 

The  reason  of  this  role  is  obvioas:  there  must  be  some  finality  in 
legal  proceedings,  and  a  period  beyond  which  they  cannot  extend. 
The  safety  and  tranquility  of  parties  require  that  their  interest  should 
not  be  constantly  suspended,  and  their  repose  liable  to  be  disturbed  at 
any  moment  by  the  discretion  of  the  Court.  Baldwin  t?.  Kramer,  2 
Gal.,  582,  and  Suydam  v.  Pitcher,  4  lb.,  280.  A  party  is  not  confined 
to  his  remedy  by  statute,  but  may  resort  to  a  Court  of  Equity  for 
relief  against  a  judgment  obtained  by  fraud  or  surprise. 

It  is  contended  that  the  appellant  is  estopped  in  consequence  of 
having  accepted  the  costs  which  were  imposed  as  a  condition  for  re- 
opening the  case.  The  Court  had  lost  all  jurisdiction  in  the  matter. 
The  case  was  effectually  out  of  Court,  and  could  not  be  reinstated^ 
except  perhaps  by  the  consent  of  parties;  and  the  acceptance  of  the 
costs  cannot  be  construed  into  a  consent  upon  the  part  of  the  appellant. 

The  record  in  this  case  shows  an  amount  of  sharp  practice  not  at  all 
creditable  to  some  of  the  parties,  and  verging  upon  the  line  of  dis- 
honesty, which  calls  for  rebuke.  If  the  defendants  have  any  rights, 
they  must  assert  them  in  a  Court  of  Equity. 

The  order  of  the  Court  below  is  reversed,  with  costs. 


CHARLES  R.  JOHNSON,  Respondent,  v.  THE  PACIFIC  MAIL 
STEAMSHIP  COMPANY,  Appellants. 

The  plaintiflT  raed  to  recover  for  eervioes  as  agent  of  defendants,  under  an  alleged 
agreement  with  defendants'  agent,  but  there  was  no  proof  that  the  agent  had 
authority  to  make  the  agreement,  held,  that  the  plaintiff  should  have  sued 
for  work  and  labor  done,  and  not  upon  the  agreement. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 
The  plaintiff  had  acted  for  some  months  as  the  agents  of  the  defend- 
ants, at  San  Diego. 
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This  rait  was  brooght  to  recover  the  sam  of  $t,800,  alleged  to  be 
due  the  plaintifif  for  seryices  rendered. 

The  complaint  arerred  that  the  plaintiff  had  been  employed  by 
Robinson,  Bissell  &  Co.,  who  were  the  defendants'  agents  at  San  Fran* 
Cisco.  The  proof  adduced  at  the  trial  established  this  fact,  bat  no 
evidence  was  brought  forward  to  show  that  Robinson,  Bissell  &  Co. 
had  any  authority  to  employ  an  agent  at  San  Diego. 

The  Court  charged  the  jury  in  favor  of  the  plaintiff.  Defendant's 
counsel  excepted.  The  jury  found  for  the  plaintiff  in  the  sum  of 
$6,779.  The  Court  overruled  a  motion  for  a  new  trials  and  defendants 
appealed. 

Hall  iicAUister,  for  Appellant. 

Ely  and  Rankin,  for  Respondents. 

Hetdenfbldt,  J.,  delivered  the  opinion  of  the  Court  Mitbrat, 
C.  J.,  concurred. 

There  was  shown  no  power  on  the  part  of  Robinson,  Bissell  A  Co. 
to  employ  an  agent  of  the  defendants.  If  the  plamtiff  had  sued  for 
work  and  labor  done  as  the  employee  of  the  Company,  possibly  the 
evidence  would  have  entitled  him  to  a  recovery.  But  the  present 
action  would  be  no  bar  to  a  subsequent  action  for  that  purpose,  and 
therefore  the  evidence  does  not  support  it. 

The  judgment  is  reversed  and  the  cause  remanded. 
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ISAAC  R.  MORGAN,  Respoodent,  v.  HENRY  HUGO,  Appellant 

The  mere  fact  that  the  plaintiff's  counsel  read,  in  his  address  to  the  jury,  a  por- 
tioa  of  an  aaswer  which  had  been  strlckea  out,  is  not  error  of  itselt 

The  defendant  could  have  asked  the  Court  to  rule  out  the  answer  as  testimony, 
and  charge  the  Jury  to  disregard  it 

It  Is  not  erery  impropriety,  committed  during  the  trial  of  a  cause,  which  can  be 
set  down  as  error  in  the  Suprumo  Court. 

Errors  cannot  be  relied  on  in  an  appellate  Court,  which  are  not  taken  advantage 
of,  and  raised  in  the  Court  below. 

Appeal  from  the  Saperior  Coart  of  the  City  of  Sao  Francisco. 

Crockett  4"  ^(^g^,  ^OT  Appellant. 
Cited  no  anthorities. 

Brawn,  Pratt  if  Tracy,  for  Respondent. 

The  record  discloses  no  material  error,  and  the  judgment  of  the 
Conrt  below  should  be  affirmed.  Rabe  v.  Wells,  8  Cal.,  148.  Kilburn 
V.  Ritchie,  2  lb.,  146.  Clayton  v.  West,  3  lb.,  381.  2  Cowen's  Tr., 
454.     8  Johns.,  436.    2  lb.,  378. 

Bryan,  J.,  deliyered  the  opinion  of  the  Conrt  Hrtdenfeldt,  J., 
concurred. 

It  does  not  appear  from  the  record  in  this  canse,  that  the  reading, 
by  plaintiff's  counsel  in  his  address  to  the  jury,  of  any  portion  of  the 
answer  which  may  have  been  stricken  out,  had  any  tendency  to  preju- 
dice defendant's  canse. 

The  mere  fact  that  counsel  had  read  upon  trial,  a  part  of  the  answer 
which  had  been  stricken  out,  would  not  of  itself  be  error  in  this  Court. 
It  might  frequently  be  necessary  to  read  the  portion  of  a  pleading, 
which  had  been  stricken  out,  just  previous  to  a  trial,  in  order  to  make 
sense  of  that  which  remained.  The  appellant  could  have  asked  the 
Court  to  rule  it  out  as  testimony,  and  charge  the  jury  to  disregard  it 
in  the  canse.  It  is  not  every  impropriety,  committed  in  the  trial  of  a 
cause,  which  can  be  set  down  as  error  in  this  Court.    This  Court  has 
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repeatedly  niled,  that  eoror,  which  is  relied  od,  mast  be  shown  clearly 
and  affirmatiTely.  Rabe  v.  Wells  &  Co.,  8  Cal.,  148.  The  same 
general  doctrine  is  also  held  in  Clayton  v.  West,  2  Cal.,  381;  and  in 
Kilbnrn  v.  Ritchie,  2  Cal.,  145.  It  does  not  appear,  that  any  qnestion 
of  interest  was  mooted  in  the  Conrt  below;  nor  does  the  record  raise 
any  such  qnestion.  Errors  cannot  be  relied  npon  in  an  appellate 
Court,  which  are  not  taken  advantage  of,  and  raised  at  the  trial.  If 
there  was  an  improper  allowance  of  interest  in  the  judgment,  there  is 
a  remedy  for  this,  residing  in  the  Court  below,  where  the  question  can 
be  raised. 

There  is  no  error  in  the  record,  sufficient  to  entitle  it  to  the  notice  of 
an  appellate  Court. 

The  judgment  of  the  Court  below  must  be  affirmed,  with  costs. 


CHARLES  S.  POTTER,  Respondent,  v.  HENRY  W.  SBALE, 

Appellant. 

It  is  a  proper  exercise  of  power  in  a  Court  to  grant  a  new  trial  on  the  ground  of 
excessive  damages,  when  the  verdict  is  grossly  ioconsistent  in  its  relation  to 
the  facts. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,  San 
Francisco  County. 

Action  for  damages,  for  a  malicious  prosecution  of  plaintiff  by  the 
defendant. 

The  facts  are  fully  set  forth  in  the  opinion  of  the  Court. 

Cook  and  Olds,  for  Appellant. 

Tifigley  and  Campbell,  for  Respondent. 

No  briefs  on  file. 
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Hetdenfeldt,  J.y  delivered  the  opinion  of  the  Court.  Musrat,  G^ 
J.,  concurred. 

The  power  of  the  Coort  to  grant  a  new  trial  on  the  ground  of 
excessive  damages,  is  seldom  exercised.  This  results  as  much  from  the 
paucity  of  cases  in  which  such  a  compbdnt  is  made,  as  from  the  indis- 
position of  Judges  to  interfere  with  the  measure  of  damages  which 
result  from  the  deliberation  of  a  jury.  But  there  occasionally  occur 
cases,  in  which  even  this  diffidence  on  the  part  of  Courts  of  law,  is 
totally  overcome  by  the  gross  inconsistency  of  the  verdict  in  its  relation 
to  the  facts.  This  case  is  essentially  one  of  that  description.  The 
conduct  of  the  plaintiff  in  reference  to  his  business  transaction  with  the 
defendant,  was  reprehensible  in  the  last  degree,  and  we  should  be  sorry 
to  think  that  the  commercial  morality  of  the  age  could  tolerate  it  in 
any  other  aspect  than  as  dishonorable  and  unconscientious.  He  holds 
the  defendant's  notes  for  the  important  sum  of  four  thousand  dollars. 
As  a  favor,  when  they  become  due  he  asks  and  obtains  payment,  with- 
out being  able  to  deliver  the  notes,  because  they  were  in  pledge,  from 
which  he  promises  to  relieve  them  and  deliver  them  up.  After  re- 
possessing himself  of  them,  he  not  only  refuses  to  deliver  them  to  the 
defendant,  but  uses,  to  the  defendant's  agent  who  demands  them,  the 
most  insulting  language.  The  only  excuse  which  is  offered  for  this 
gross  misconduct,  as  shown  by  the  evidence,  consists  of  a  dedaration 
which  the  plaintiff  makes  to  his  own  brother,  to  the  effect  that  the 
defendant  owed  him  some  sum  less  than  one  hundred  dollars,  and  for 
that  reason,  alone,  he  refused  to  deliver  the  notes.  At  the  same  time 
there  is  nothing  to  show  that  he  ever  demanded  this  small  sum  from 
the  defendant,  or  was  refused  the  payment  of  it; — nor  did  he  assign 
that  as  a  reason  for  his  conduct  when  the  notes  were  demanded  by  the 
defendant's  agent 

Taking  all  the  circumstances  together,  it  is  not  at  all  surprising  that 
the  defendant  imagined  that  he  was  to  be  the  victim  of  a  fraud,  and 
his  consequent  prosecution  of  the  plaintiff  before  the  Recorder  was 
entirely  excusable,  if  not  altogether  warranted  by  the  treatment  which 
had  been  dealt  out  to  him.  The  notes  having  been  paid,  the  duty  of 
the  plaintiff  was  to  deliver  them  up,  according  to  every  principle  of 
fair  dealing.    If  his  claim  of  less  than  a  hundred  dollars  was  valid,  he 


Digitized  by  LjOOQ  IC 


412  OCTOBER  TERM. 


0. 1.  Fiek«tt,  Appellant,  v.  John  A.  Sottori  EMponient. 


might  coerce  it  by  legal  proceedJDgs.  Bat  it  gare  him  do  right  to 
extract  it  by  this  species  of  threat. 

Ererj  sound  reason  concurred  in  indncfng  a  man  of  honorable  feel- 
ings to  snrrender  the  notes.  First,  they  had  been  paid, — that  was 
enongh.  Second,  their  delirery  had  been  promised, — that  was  only 
additional  to  the  first  obligation.  Third,  their  payment  nnder  the 
circumstances,  without  being  present  to  be  delirered,  created  an  obli- 
gation of  gratitude,  which  lends  a  moral  weight  to  the  defendant's 
right,  the  disregard  of  which,  casts  a  load  of  obloquy  on  the  plaintiff 
greater  than  his  legal  delinquency. 

The  result  of  our  conclusions  is,  that  the  judgment  is  reversed  and 
the  cause  remanded. 


CHARLES  E.  PICKETT,  Appeflant,  v,  JOHN  A.  SUTTER, 

Respondent. 

It  is  Dot  alone  the  iDfluence  of  liquor  which  AToide  a  contract,  bat  it  must  be 
phown  to  exiBt  to  rach  extent  »a8  to  seriously  impair  the  reasoning  fttcHltiea  at 
the  time  of  the  contract. 

Appkal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Sacramento  County. 

RaUton  if  Wallace,  for  Appellant. 

i.  SaupderSf  Jr.,  for  Respondent. 

No  briefs  on  file. 

Hetdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Mcbhat,  C. 
J.,  concurred. 

One  of  the  charges  of  the  District  Court  is  obnoxious  to  the  charge 
of  inaccuracy.  It  is  not  alone  the  influence  of  liquor  which  avoids  a 
contract,  but  it  must  be  shown  to  exist  to  such  extent  as  to  seriously 
impair  the  reasoning  facnlties  at  the  time  of  the  contract. 
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From  the  evidence,  however,  this  charge  eoold  have  had  no  inflaence 
upon  the  determination  of  the  jarj.  The  whole  transaction  was 
assailed  on  the  ground  of  fraud,  and  circnmyention,  and  there  was  no 
proof  of  the  defendant's  drunkenness.  The  jury  must  hare  formed 
their  conclusions  npon  the  hypothesis  of  unfairness  in  the  conduct  of 
the  plaintifi^  and  however  slight  and  meager  we  may  deem  the  evidence 
tending  to  show  it,  yet  it  is  not  our  province  to  determine  facts  from 
the  weight  of  evidence,  and  consequently  we  cannot  disturb  the  verdict. 

Judgment  affirmed. 


HENRY  DOPMAN,  Respondent,  v.  JACOB  HOBERLIN, 

Appellant. 

The  plaintitr  introdaced  two  witnesses,  to  prore  the  yalne  of  his  senrioes  la 
going  twice  to  Europe  to  negotiate  the  purchase  of  an  estate,  etc.;  bat  it 
was  not  shown  that  he  undertook  these  voyages  at  the  request  of  the  de- 
fendant,  or  in  what  capacitor  he  went.  Beldf  that  the  Court  erreil  in  admitting 
the  testimony,  as  the  question  was  hypothetical,  and  assumed  a  state  of  facts 
not  in  proot 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

Hiram  C,  Clarke,  for  Appellant. 

The  Court  erred  in  admitting  the  testimony  to  prove  the  value  of 
the  plaintiff's  services.  1  Stark  on  Ev.,  128.  People  v,  Mather,  4 
Wend.,  248.    1  Cow.  &  HilFs  Notes  to  Ph,  on  Ev.,  734. 

The  admission  of  this  testimony  misled  the  jury,  and  is  ground  for  a 
new  trial.  Meyers  v,  Malcom,  ^  Hill,  292.  Osgood  v.  Manhattan 
Co.,  3  Cow.,  612.    Strong  v.  Whitehead,  12  Wend.,  64. 

Locktvoodf  Tyler  and  Wallace,  for  Respondent. 

To  the  point  of  the  admission  of  the  testimony,  cited  no  authorities. 

MuBRAT,  C.  J.,  delivered  the  opinion  of  the  Conrt.  Bbyan,  J., 
concorred. 
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Wm.  W .  Dobbin*,  BMpoadMit,  *.  The  Board  of  Barorriaon  of  Tab«  Ooontj,  AppelUots. 

This  was  a  salt,  iDStitated  in  the  Court  below,  to  recover  the  yaloe 
of  the  plaintiff's  services,  as  agent  of  the  defendant  in  the  manage- 
ment of  an  estate  in  California. 

On  the  trial  of  the  canse,  the  plaintiff  introduced  two  witnesses,  to 
prove  the  value  of  his  services  in  going  twice  to  Europe,  to  negotiate 
the  purchase  of  the  estate,  etc.  It  was  not  shown,  that  the  plaintiff 
had  undertaken  these  voyages  at  the  request  of  the  defendant;  or  in 
what  capacity  he  went.  The  question  was  hypothetical,  and  assumed 
a  certain  state  of  facts  not  in  proof.  As  this  was  one  of  the  principal 
items  of  the  plaintiff's  demand,  it  must  result  that  this  testimony 
induced  part  of  the  verdict  rendered  by  the  jury. 

The  Court  below,  in  delivering  its  opinion  upon  the  motion  for  a  new 
trial,  admits  that  the  question  thus  asked,  is  objectionable,  both  in 
form  and  substance;  but  seems  to  think  it  admissible,  by  a  misappre- 
hension of  the  decision  of  this  Court,  in  the  case  of  Innis  v.  The 
Steamer  Senator,  1  Cal.,  459.  An  examination  of  that  case,  will 
show  that  there  is  no  analogy  between  it  and  the  one  before  ns,  and 
that  the  question  there  asked  of  the  witness  was  neither  speculative 
or  hypothetical. 

For  these  reasons,  the  judgment  is  reversed  and  the  cause  remanded. 


WILLIAM  W.  DOBBINS,  Respondent,  v.  THE  BOARD  OP 
SUPERVISORS  OP  YUBA  COUNTY,  Appellants. 

On  May  1, 1851,  the  Legislature  passed  two  Acts,  one  to  regulate  Proceedings  in 
Criminal  Cases  ;  the  other,  to  regulate  Fees  in  Office — both  fixing  the  fees  of 
the  Clerk  ia  criminal  cases,  aad  essentially  diflferent  Setd^  that  the  latter 
Act  must  govern,  as  the  sulject  of  fees  was  the  sole  object  of  that  Act,  and 
the  fixing  of  fees  in  the  former  Act  being  a  mere  incident,  the  main  purpose  of 
the  Act  bieing  to  regulate  Criminal  Proceedings. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District,  Yuba 
County. 
The  opinion  of  the  Court  contains  the  facts. 
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L.  B.  Reardatij  for  Appellants. 
Cited  no  aathorities. 

Stephen  J.  Field,  for  Respondent. 

Tbe  rale  of  law  is  well  settled,  that  when  there  are  two  affirmative 
acts  npon  the  same  snbjeot,  the  latter  repeals,  by  implication,  tbe 
former.  Eaj  v,  Goodwin,  6  Bing.,  582.  Sorties  v.  Ellison,  9  Barn, 
and  Cress.,  752.  Coinmonwealth  v,  Kimball,  21  Pick.,  875.  Oage  v. 
Carrier,  4  Ibid.,  399.  Bartlett  v.  King,  12  Mass.,  245.  Maggs  r. 
Hunt,  4  Bing.,  212.    Smith's  Com.,  §§  777,  778,  786,  787,  788,  790. 

Heydknfbldt,  J.,  deliTered  the  opinion  of  the  Coort.  Murbat,  C.  J., 
concurred. 

On  the  1st  of  Maj,  1851,  two  Acts  were  passed  by  the  Legislature: 
one,  an  Act  to  regulate  Proceedings  in  Criminal  Cases;  the  other,  an 
Act  to  regulate  Fees  in  Office.  Both  Acts  fix  the  fees  of  the  Clerk  of 
the  Court  in  criminal  cases,  and  the  two  are  essentially  different  in 
their  provisions. 

In  this  dilemma,  the  latter  Act  must  gOTem,  from  the  time  it  went 
into  effect,  May  1,  1852.  The  subject  of  fees  was  the  sole  object  of 
that  Act,  and  consequently  the  inference  deducible  is,  that  the  atten- 
tion of  the  Legislature  was  more  particularly  directed  to  establishing 
the  correct  rates  of  fees  than  it  was  in  the  first-mentioned  Act — the 
main  object  of  which  was  to  regulate  criminal  proceedings,  and  to 
which  the  fixing  of  Clerk's  fees  was  a  slight  incident,  easy  to  be  over- 
looked, and  disregarded;  especially  when  we  reflect  npon  the  length, 
importance,  and  subject  matter  of  the  Act. 

Judgment  affirmed. 
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ABEL  GUT,  Reepondent,  v.  EDWARD  FRANKLIN,  and  others, 

Appellants. 

The  usaal  and  best  method  of  proceeding  in  cases  of  foreclosure,  is  to  appoint  a 
Master  to  find  and  report  the  amount  due,  and  these  exceptions  maj  be  filed  to 
the  report  upon  which  the  judgment  of  the  Chancellor  is  given,  and  this  may 
afterward  be  assigned  as  error. 

It  is  no  error  for  the  Chancellor  to  make  the  calculations  himself;  but  when  he 
has  done  so,  a  mistake  in  calculation  must  be  brought  to  his  notice,  in  some 
form  analogous  to  that  of  an  exception  to  a  Master's  report. 

A  mistake  in  the  computation  of  interest,  or  taxation  of  costs,  cannot  be  attacked 
for  the  first  time  in  an  appellate  Court  The  partj  complaining  must  move  in 
the  Court  below  to  correct  the  computation,  or  re  tax  the  costs,  and  thus  ob- 
tain the  judgment  of  the  Court  of  original  jurisdiction,  upon  the  disputed 
items,  before  resort  can  be  had  to  a  higher  tribunal. 

In  entering  a  judgment,  the  correct  rule  is  to  add  the  interest  due  on  the  notes 
up  to  the  time  of  the  judgment,  to  the  principal,  and  enter  the  judgment  for 
the  gross  amount,  and  such  judgment  is  then  to  bear  the  same  interest  as  the 
notes,  until  paid. 

The  theory  of  the  law  Is  not  that  the  party  recovers  the  particular  note  or  chose 
in  action,  as  is  commonly  imagined,  but  that  he  recovers  damages  for  the  non- 
performance of  the  contract ;  and  in  case  of  failure  to  pay  money  due,  the 
true  measure  of  damages  is  the  amount  of  money  owing  and  the  interest 
which  was  agreed  upon. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
San  Francisco  County. 

The  facts  material  to  the  points  decided  appear  in  the  opinion  of 
the  Court. 

E.  L.  B.  Brooks  and  Sanders,  Howard  ^'  Perlet/,  for  Appellant. 
Cited  no  authorities. 

Saunders  Sf  Hepburn,  Haights  Sf  Gary,  and  G.  B.  Tingley,  for 
Respondent. 

Cited,  Clense  v.  Hunter,  2  Vesey,  168.  1  Peere  Wm.'s,  453,  480. 
2  Burrows,  1096,  1081.  Henry  v.  Ward,  4  Pike,  150.  Mason  v. 
Eakle,  Breese,  52.  Tindall  v.  Meyker,  1  Scam.,  261.  Wormwag  v. 
Brown,  8  Blackf ,  458. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 
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The  first  assignment  of  error  rests  upon  the  averment,  that  there 
was  an  excess  in  the  judgment,  by  the  calculation  of  interest  and  costs. 
This  error,  if  it  exists,  cannot  be  attacked  for  the  first  time  in  an 
appellate  Court.  It  should  have  been  brought  to  the  notice  of  the 
Court  below,  by  motion  to  correct,  or  otherwise.  The  usual  and  best 
method  of  proceeding,  in  cases  of  foreclosure,  is  to  appoint  a  master, 
to  find  and  report  the  amount  due,  and  then  exceptions  may  be  filed  to 
the  report,  upon  which  the  judgment  of  the  Chancellor  is  given:  and 
this  may  afterward  be  assigned  as  error.  It  is  no  error,  however,  for 
the  Chancellor  to  make  the  calculations  himself;  but  when  he  has 
done  so,  a  mistake  in  calculation  must  be  brought  to  his  notice  in  some 
form  analogous  to  that  of  an  exception  to  a  master^s  report.  This 
will  enable  him  to  correct  a  mistake,  if  he  has  made  one,  or  if  the 
controversy  turns  upon  a  question  of  legal  right,  it  will  enable  it  to  be 
clearly  presented  upon  appeal. 

The  same  rule  must  hold  in  regard  to  the  taxation  of  costs.  The 
party  complaining  must  move,  in  the  District  Court,  to  retax,  and  thus 
obtain,  distinctly,  the  judgment  of  the  Court  of  original  jurisdiction, 
upon  the  disputed  items,  before  resort  can  be  bad  to  a  higher  tribunal, 
/^^le  next  assignment  is,  that  the  interest  due  on  the  notes  up  to  the 
time  of  judgment,  was  added  to  the  principal,  to  constitute  the  judg- 
ment, and  interest  then  at  the  agreed  rate  given  to  run  on  the  whole 
judgment,  until  paid;  thus,  as  it  is  complained,  compounding  the 
interest. 

Such  is  unquestionably  the  correct  rule  of  proceeding.  The  theory 
of  the  law  is  not  that  the  party  recovers  the  particular  note  or  chose 
in  action,  as  is  commonly  imagined,  but  that  he  recovers  damages  for 
the  non-performance  of  the  contract,  and  in  cases  of  failure  to  pay 
money  due,  it  has  always  been  held  that  the  true  measure  of  damages 
was  the  amount  of  money  owing  and  the  interest  which  was  agreed 
opon.  Thus,  the  judgment  being  ascertained,  the  statute  steps  in  and 
regulates  whether  it  shall  bear  interest,  and  at  what  rate.  See  Kohler 
r.  Smith,  2  Cal ,  597. 

The  other  pointe-feKecl  upon  do  not  call  for  a  separate  consideration. 

Judgment  aflSrraed. 
53 
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CHARLES  QUIGLEY,  Appellant,  v  WILLIAM  R.  GORUAM, 

Slieriff,  Respondent. 

The  words  of  a  statute  mu.-:t  >je  interpreted  according  to  (beir  common  accepta- 
tion. 

In  the  Act  which  exomptp  certain  articles  from  execution,  the  term  *'  wat^on'-  is 
int'iidtd  to  mean  a  common  vthicle  lor  the  tratitiporiation  of  goods,  wares,  and 
merchandize. 

A  hackney  coach  uped  for  the  conveyance  of  papsengen*  is  a  different  article,  and 
dues  noi  come  wiihiu  the  tquity  or  literal  meaning  of  the  Act. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District,  San 
Francisco  County. 

Ilaights  Sf  Gary^  for  Appellant. 

Cited  Dwarris  on  Statutes,  702,  729.  4  Burr,  471.  5  Denio,  119. 
6  How.  Prac.  R.,  20. 

F.  M.  Pixlcy  and  John  V.  Wattson^  for  Respondent. 

Affrued,  that  the  statute  should  be  construed  liherally,  and  cited 
Wheeler  v.  Cropsey,  5  Uow.  Pr.  R.,  288.  Patten  r.  Smith,  4  Coun., 
450.     11  Illiuois,  584.     Lowler  v.  LeRoy,  2  Sanf..  217. 

Heyhenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 

The  words  of  a  statute  must  be  interpreted  according  to  their  com- 
mon acceptation.  In  the  Act  which  exempts  certain  articles  from 
execution,  the  terra  **  waprou"  is  intended  to  mean  a  common  vehicle 
for  the  transportation  of  jroods,  wares,  and  merchandize  of  all  descrip- 
tions. A  hackney  coach  used  for  the  conveyance  of  passengers  is  a 
different  article,  and  does  not  come  within  the  equity  or  literal  meaning 
of  the  Act. 

Judgment  reversed,  and  cause  remanded. 


Digitized  by  VjOOQ  IC 


OCTOBER  TERM.  419 


Xariur  Van  Dn  Oa-iteule,  Appallaot,  v.  Wm.  A.Corawall,  and  others,  Re>)pondent8. 


XAYIER  VAN  DE  CASTEELE,  Appellant,  v.  WILLIAM  A. 
CORNWALL,  and  HIRAM  PEARSOxV  and  GEO.  SIMPTON, 

his  Sureties,  Respondents. 

An  instrument  not  under  seal,  is  not  the  cbaractcr  of  security  which  is  required 
by  the  statute  to  bo  giveu  by  Notaries  Tublic. 

If  such  an  instrument  be  consid  red  as  a  good  contract  at  common  law,  yet,  as  it 
is  payable  to  tlie  State,  and  not  o^isigued  to  the  plaiiititf,  the  latter  has  uo  right 
ol  acliuQ  in  his  own  uumc. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
San  Francisco  County. 

This  was  an  action  brought  upon  the  oflBcial  bond  of  the  defendant, 
Cornwall,  who  was  a  Notary  Public  in  San  Francisco. 

The  complaint  sets  out  the  bond,  which  was  conditioned  for  the  legal 
performance  of  the  duties  of  Cornwall,  as  Notary,  and  was  made  pay- 
able to  the  State  of  California, 

The  bond,  or  instrument,  was  approved  by  the  County  Judge,  and 
filed  in  the  office  of  the  County  Clerk,  and  upon  the  back  of  the  bond, 
the  Judge  had  endorsed  his  certificate,  that  the  defendant,  Cornwall, 
had  taken  the  oath  of  office  of  a  Notary  Public. 

The  complaint  alleges  the  breach  of  the  bond,  and  states  the  facts 
of  such  breach,  and  claims  damages  to  the  amount  of  $5,000. 

The  bond  was  duly  signed  by  all  of  the  defendants,  but  no  seals 
were  attached  to  the  instrument,  or  set  opposite  to  their  names. 

The  provisions  of  the  statute  relative  to  official  bonds,  will  be  found 
in  the  argument  of  appellant. 

Pearson  demurred  to  the  complaint,  on  the  ground  that  the  bond 
was  unsealed.  The  Court  sustained  the  demurrer,  and  plaintiff  ap- 
pealed. 

Hall  McAUisler  and  Francis  GanaJil,  for  Appellant. 

Tne  only  question  raised  for  the  consideration  of  this  Court,  is 
whether  the  bond  of  a  Notary  Public  is  a  valid  instrument,  so  as  to 
bind  the  parties  thereto  without  being  sealed. 
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1.  Is  the  instrameDt  a  Talld  obligatioD  within  the  meaoiDg  of  the 
statute  ? 

2.  If  the  instrament  is  not  a  valid  obligation  within  the  meaning  of 
the  statute,  is  it  an  instrnmcnt  good  and  binding  at  common  law  ? 

The  statute  says:  **Each  Notary  Public,  before  entering  upon  the 
duties  of  his  office,  shall  take  the  oath  of  office,  which  shall  be  en- 
dorsed on  his  commission,  and  shall  enter  into  bond  to  the  State  in  the 
sum  of  five  thousand  dollars,  with  sureties  to  be  approved  by  the 
County  Judge  of  the  county  for  which  such  Notary  may  be  appointed. 
The  bond,  together  with  a  certificate  of  the  oath,  shall  be  filed  and 
recorded  in  the  office  of  the  County  Clerk  of  such  county."  Compiled 
Laws,  902. 

Again,  in  the  Act  concerning  Official  Bonds:  "  Every  official  bond 
executed  by  any  officer,  pursuant  to  law,  shall  be  in  force,  and  obliga- 
tory upon  the  principal  and  sureties  therein,  to  and  for  the  State  of 
California,  and  to  and  for  the  use  and  beuefft  of  all  persons  who  may 
be  injured  or  aggrieved  by  the  wrongful  act  or  default  of  such  officer 
in  his  official  capacity.  And  any  person  so  injured  or  aggrieved,  may 
bring  suit  on  such  bond  in  his  own  name,  without  any  assignments 
thereof."     Compiled  Laws,  98. 

By  this  last  section  above  quoted,  the  plaintiff  is  expressly  empow- 
ered to  bring  action  on  the  official  bond  of  Cornwall,  in  his  own  name. 

The  bond  is  a  joint  and  several  one,  and  either  a  joint  or  several 
action  may  be  had  upon  it.  Tho  sureties  cannot  object  that  a  judg- 
ment was  not  first  obtained  in  a  separate  action  against  their  principal. 
Governor  v.  Perkins,  2  Bibb,  395. 

The  action  being  properly  instituted,  docs  the  complaint  state  a 
cause  of  action  ? 

Does  the  want  of  seals  invalidate  the  instrument  declared  npon,  and 
is  such  an  instrument  vulid  in  the  words  of  the  statute  ? 

The  words  of  the  Act  are:  ''Each  Notary  shall  take  the  oath  and 
enter  into  bond  to  the  State,  in  the  sum  of  $5,0U0,  with  sureties  to  be 
approved  by  the  County  Judge." 

The  words  are  not,  **  shall  enter  into  or  give  a  bond,"  but  are  simply, 
*'  shall  enter  into  bond  to  the  State." 

Words  are  to  be  taken  in  nsual  and  received  significations.     The 
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words  "  enter  into  bond  to  the  State,"  mean  simply  to  become  bound 
to  the  State.  It  does  not  specify  the  peculiar  nature  of  the  security 
to  be  given.  To  enter  into  bond,  does  not  imply  that  a  bond,  in  its 
technical  sense,  should  be  given. 

The  object  of  the  statute  was,  that  the  State  should  have  security 
for  the  faithful  discharge  of  all  the  duties  of  the  Notary. 

What  was  the  nature  of  that  security,  the  statute  does  not  specify. 
It  specifies  the  amount,  in  which  the  Notary  shall  become  bound;  and 
further,  it  says  that  he  shall  become  bound  with  sureties  to  be  aj)proved 
by  the  County  Judge.  It  does  not  specify  the  number  or  quality  of 
these  sureties — whether  freeholders  or  not; — only  one  thing  is  specified 
in  this  security  of  the  Notary,  and  that  is  the  amount.  All  the  rest, — 
the  nature  of  the  security,  the  number  of  the  sureties,  etc , — is  left  to 
the  Judge  of  the  County.  His  approval  is  to  be  endorsed,  and  the 
security  is  to  be  filed  and  recorded. 

The  approval  of  the  County  Judge  satisfies  the  statute. 

Again,  the  policy  of  the  statute  was  security.  The  best  security, 
then, — that  is,  the  highest  kind  of  security  of  which  the  State  can  be- 
come possessed,  to  the  amount  of  $5,000, — will  but  support  this,  and 
carry  out  the  policy  of  the  statute  and  the  intent  of  the  Legislature. 

Now,  we  hold  that  a  bond  is  not  the  highest  kind  of  security  known 
to  the  law:  a  recognizance  is  a  debt  of  record,  and  is  higher  than  a 
mere  bond. 

There  is  no  statute  in  the  State  upon  recognizance,  except  in  criminal 
cascv^,  and  the  security  in  question  is  tantamount  to,  if  not  in  effect,  a 
recognizance  at  common  law.     2  Black.  Com.,  241. 

Hence,  a  bond  given  to  the  Governor  of  the  State  of  Georgia,  by  a 
person  introducing  slaves  into  the  State, — the  statutes  of  Georgia 
making  the  unlawful  introduction  of  slaves  into  the  State,  punishable 
by  suit  or  indictment,  conditioned  to  show  that  the  introduction  was 
legal,  is  a  recognizance,  and  may  be  proceeded  on  as  such  by  scire 
facias.    T.  M.  P.  Charlton's  Rep.,  306. 

Now  a  seal  is  not  necessary  to  a  recognizance.  4  Ala.,  827.  2 
Rep.  Constitutional  Court,  123.  And  the  reasoning  in  the  case  above 
will  apply  to  the  security  at  bar. 

But  again:  If  the  instrument  declared  on  does  not  amount  to  a 
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Commercial  Law  Recogoirance,  we  aflSrm  that  the  approval  of  the 
Couutj  Judge,  the  filing  and  recordiDg,  impart  greater  evidence  of  that 
dae  and  deliberate  act  of  the  mind,  embraced  within  the  original  mean- 
ing of  the  word  *'  consideration,"  than  a  mere  useless  piece  of  wax  or 
paper.     1  Parsons  on  Contracts,  354. 

The  technical  rule, — that  a  consideration  is  not  necessary  to  a  sealed 
instrument,  the  seal  alone  implying  a  consideration,  and  this  instru- 
ment, being  without  seal,  no  action  will  lie,  because  ex  vi  tcrviini^ 
there  is  no  consideration, — is  answered  by  as  technical  a  one:  that  this 
filing,  approval,  and  recording  of  the  iubtrument  furnish  greater  evi- 
dence of  a  consideration,  than  a  seal. 

2.  But  granting  that  the  words  "  enter  into  bond,"  mean, "  shall  give 
a  bond,"  we  affirm  that  the  instrument  in  question  is  a  valid  contract 
at  common  law,  and  is  binding  upon  the  defendants. 

A  bond  €x  vi  termini,  imparts  a  seal,  and  the  instrument  in  ques- 
tion, being  without  a  seal,  is  not  a  bond. 

It  is  not  necessary  to  discuss  how  far  equity  might  redress,  if  the 
omission  of  putting  the  seals  to  the  instrument  was  the  result  of  acci- 
dent. The  authorities  are  clear  upon  that  point.  1  Story  Equity,  165. 
Montrills  v.  Ilughton,  7  Conn.,  545.     5  Johns.  C.  R ,  224. 

But  granting  that  the  words,  "  to  enter  into  bond  to  the  State," 
mean,  *'  shall  give  a  bond  to  the  State,"  and,  also,  that  the  instrument 
declared  on  is  a  valid  contract  between  the  parties  thereto,  and  binds 
the  defendants,  yet  it  may  be  contended  that  it  is  against  the  policy  of 
the  statute,  and  consequently  void. 

We  say  again,  that  the  policy  of  the  law  in  requiring  the  "  bond  " 
of  Notaries,  was  security,  to  the  State  and  to  the  person  damaged, 
against  that  neglect. 

If  a  bond  be  the  only  instrument  which  the  policy  allows,  a  higher 
security  than  a  bond,  as  a  recognizance,  a  mortgage,  depositing  $5,000, 
would  be  as  much  against  the  policy  of  the  law,  as  one  of  an  inferior 
nature  to  a  bond. 

Security  for  the  performance  of  certain  duties  was  the  policy — the 
highest  kind  of  security  was  preferred.  But  to  say  that  the  neglect  of 
an  officer  in  point  of  form  to  take  that,  an  acceptance  in  lieu  thereof, 
of  an  iuferior  species  of  security,  is  less  consistent  with  that  policy 
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than  an  abandonment  of  all  security, — is  an  inference  which  just  rea- 
soning can  never  sanction. 

In  Bradley  v.  The  United  States,  the  Court  held  that  a  designation 
of  a  particular  form  of  bond,  in  an  Act  of  Congress,  makes  ev^y 
other  form  void, — is  not  warranted  by  any  principle  of  public  policy, 
which  the  law  was  designed  to  promote.     10  Peters,  359. 

There  is  a  list  of  cases,  which  will  doubtless  be  cited  by  the  other 
side,  to  sustain  this  position — that  a  bond  is  alone  within  the  policy  of 
the  law. 

But  the  instruments  there  declared,  are  defective  in  some  substantial 
quality, — varying  under  various  statutes,  and  working  great  harm  to 
the  parties  thereto.  But  in  the  instrument  in  question,  every  substan- 
tial statutory  requisite  has  been  complied  with.  It  is  joint  and  several, 
conditioned  for  CornwalFs  faithful  discharge  of  his  duties,  made  pay- 
able to  the  State  of  California  in  the  sum  of  $5,000.  Comp.  L.  98. 
All  has  been  done  here,  except  the  putting  of  the  seals  to  the  instru- 
ment. 

How  then  can  an  argument,  which  asserts  that  it  is  a  void  instrument, 
be  sustained  by  cases  which  so  essentially  diflfer  in  so  many  particulars. 
United  States  v.  Lein  etal.,  15  Peters,  315. 

But  again:  the  instrument  being  within  the  policy  of  the  law,  it  is  a 
valid  contract  at  common  law,  and  binding  upon  the  defendants. 

This  is  a  contract  of  guaranty.  It  is  a  promise  of  one  person  to 
answer  for  another  person,  in  consideration  of  the  latter  obtaining  some 
trust,  confidence,  or  credit. 

It  is  in  this  instance,  a  contract  on  the  part  of  Pearson,  Simpton 
and  Cornwall,  with  the  State,  in  which  they  promise  to  answer  to  the 
extent  of  $5,C00  for  Cornwall,  in  consideration  of  his  being  allowed 
by  the  State,  to  hold  the  trust  and  enjoy  the  profits  of  his  being  a 
Notary  Public. 

To  make  the  instrument  which  is  the  evidence  of  this  contract,  bind- 
ing,— binding  upon  the  defendants, — it  is  necessary  that  it  should  be 
executed  in  writing,  and  show  a  consideration.  It  is  executed  in  writ- 
ing.    Does  it  show  a  sufficient  legal  consideration? 

What  is  a  sufficient  consideration? 

It  is  laid  down  iu  Burrow,  that  "any  damage,  or  suspension  of  a 
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right,  or  possibility  of  a  loss  occasioued  to  the  plaintiff  by  the  promise 
of  another,  is  sufficient  consideration  for  such  promises,  and  will  make 
it  binding,  although  no  actual  benefit  accrues  to  the  party  promising." 
3  Burrow,  1GG9.  3  Bing.,  107.  6  Biug.,  34.  4  Car.  &  P.,  69.  IT 
Mass.,  140.     3  Conn.,  291. 

The  instrument  recites,  that  Cornwall  had  received  from  the  State, 
the  office  of  Notary,  and  is  to  perform  faithfully  the  duties  of  such 
office,  and  should  he  fail  to  do  so,  which  must  necessarily  cause  a  dam- 
age to  the  State,  and  a  possibility  of  loss,  then  the  defendants  will 
indemnify  the  State. 

*'  To  constitute  a  consideration,  it  is  not  absolutely  necessary  that  a 
benefit  should  accrue  to  the  party  promising;  it  is  sufficient  if  some- 
thing valuable  flow  from  the  person  to  whom  the  promise  is  made." 
Yiolett  t\  Potters,  5  Cranch.,  142. 

So  again,  in  2  Peters,  182:  *'  It  is  of  no  consequence  that  the  direct 
consideration  moves  to  a  third  person.  Damage  to  the  promisee,  con- 
stitutes ns  good  a  consideration  as  benefit  to  the  promisor." 

But  here  there  is  a  direct  benefit  to  the  party  promising.  The  con- 
tract is  but  a  simple  and  entire  contract,  to  which  on  the  one  hand  the 
State  constitutes  one  party,  and  Cornwall  and  the  promisors,  Pearson 
and  Simpton,  constitute  the  other.  To  the  one  party,  there  is  as  full 
a  benefit  promised  on  the  one  side,  as  there  is  a  service  rendered  on  the 
other. 

The  office  of  Notary,  with  its  trusts,  emoluments,  and  responsibilities, 
had  passed  to,  and  was  enjoyed  by,  one  of  those  joint  parties. 

But  it  may  be  argued  that  the  consideration  was  put  at  the  date  of 
the  contract,  and  consequently,  being  executed,  could  sustain  no  pro- 
mise. The  appointment  to  the  office  had  been  passed  and  made;  but 
the  trusts  of  the  offii!e  continued,  and  its  emoluments  are  to  be  received. 

In  Linn  v.  United  States,  the  bond  of  a  Receiver,  without  seals, 
was  held  binding  upon  his  sureties  and  valid  as  a  contract  at  common 
law.     Vide  15  Peters,  290. 

But  we  deny  that  the  words  of  the  statute,  *' shall  enter  into  bond 
to  the  State,"  mean  **  shall  give  a  bond."  But  even  admitting  it,  we 
see  that  the  above  case,  and  the  principle  advanced,  show  clearly  that 
the  instrument  is  valid  and  binding  as  at  common  law. 
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The  defendant  may  argne,  that  if  the  Instrmnent  is  only  a  contract 
at  common  law,  that  then  this  plaintiff  is  not  entitled  to  bring  this 
action,  (nnder  the  statute  on  official  bonds,  Gomp.  Laws,  98,)  in  his 
own  name,  withoot  an  assignment  from  the  State;  because  that  statute 
mentions  specially  the  word  *'  bonds."  If  the  instrument  is  binding 
upon  the  sureties  within  the  poHey  of  the  one  act,  surely  the  right  to 
sue,  where  the  State  has  that  right,  must  be  in  the  policy  of  the  other. 

But  again:  the  i^pointment  of  Cornwall  was  valid,  before  the  giv- 
ing of  the  security  requhred.  The  giving  of  that  security  was  a  minis- 
terial act  therefor,  and  neither  himself  nor  his  sureties  can  take  advan- 
tage of  bis  own  neglect  and  wrong.  Musselman  v.  Commonwealth,  7 
Barr.,  249.     SkUlingh  v.  Zander,  12  Wend.,  306. 

But  again:  the  statute  says — '*If  any  person  elected  or  appointed 
to  any  ofi&ce,  shall  perform  any  of  the  duties  thereof,  without  having 
executed  and  filed  in  the  proper  office,  any  bond  required  of  him  by 
law,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  fined  in  a  sum  not  exceeding  one  thousand  dollars." 
Comp.  Laws,  97. 

The  effect  of  the  instrument  in  question  being  declared  void,  will 
bring  the  principal  of  the  obligation  within  the  Act.  The  books  are 
full  of  cases  on  the  subject  of  official  bonds.  The  Courts  have  strenu- 
ously endeavored,  with  greater  or  less  success,  to  enforce  them.  The 
Legislature,  guided  by  the  light  of  the  numerous  and  marked  cases, 
have  wisely  steered  clear  of  the  dangers  of  loose  l^slation  upon  a 
subject  so  important  to  the  public  weal,  and  have  provided  in  Section 
11,  et  seq.,  in  the  Act  concerning  official  bonds,  (Comp.  Laws,  79,) 
that  "defect  in  substande,  etc.,  in  official  bonds,  shall  discharge  sureties, 
etc." 

We  think  that  the  case  at  bar  is  fully  within  the  spirit,  if  not  the 
letter  of  the  sections. 

HaighU  4*  Gary,  for  Respondents. 

1.  The  instrument  sued  on,  being  without  a  seal,  is  not  a  bond, 

within  the  statute.    XT.  8.  v,  Linn  et  al.,  15  Peters,  290.    Comp.  L.* 

p.  903,  §§  2,  8  and  11.    Bouvier's  Law  Die,  Vol.  1,  Tit.  Bond,  §  4, 

also,  §  17,  cases  cited. 
54 
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2.  If  the  iDstrament  is  not  a  bond  within  the  statute,  the  present 
plaintiff  has  no  right  of  action.  K  any  right  of  action  exists  at  com- 
mon law,  independent  of  the  "Act  concerning  Notaries  Pablic,"  it 
exists  in  favor  of  the  people  of  the  State  alone,  for  damages  sustained 
by  them  only.    See  Comp.  L.,  p.  303,  §  11. 

3.  There  is  no  provision  in  any  statute  of  this  State,  giving  to  third 
persons  a  right  of  action  agaiast  sureties  on  notarial  bonds.  The 
only  parties  entitled  to  seek  a  remedy  against  the  surety,  are  the 
obligees,  or  their  as^gns.  The  principal  alone  is  responsible  to  third 
persons.    See  Comp.  L.,  p.  903,  §  11. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

The  instrument  upon  which  suit  is  brought,  is  not  under  seal,  and  is 
therefore  not  the  character  of  security  which  is  required  by  the  statute 
to  be  given  by  Notaries  Public. 

If  it  be  considered  as  a  good  contract  at  common  law,  yet  as  it  is 
payable  to  the  State,  and  not  assigned  to  the  plaintiff,  the  latter  has 
no  right  of  action  in  his  own  name. 

Judgment  affirmed. 


T.  C.  OILMAN,  AppeUani,  v.  THE  COUNTY  OF  CONTRA 
COSTA,  Respondent. 

Where  the  southern  line  of  a  creek  was  the  dividing  line  between  the  City  of 
Oakland  and  the  remainder  of  Contra  Costa  County,  both  the  city  and  county 
have  jnrisdlction  to  build  a  bridge  over  the  creek. 

-Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
Solano  County. 

The  plaintiff  sued  on  a  contract  for  building  a  bridge  across  San  An- 
tonio Creek,  which  was  entered  into  with  the  Board  of  Supervisors  of 
Contra  Costa  County. 
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Samuel  H,  Brodie  and  G,  F,  Sf  W.  H.  Sharp,  for  Appellant. 

The  County  was  suable  on  the  contract.  2  Kent's  Com.,  274,  275. 
Moodalay  v.  The  Bast  India  Company,  1  Bro.  Ch.,  469.  7  Mass., 
461.  16  Mass.,  87.  1  Greenl.,  125.  3  lb.,  131.  9  lb.,  88.  Ma- 
honey  V.  The  Bank  of  Arkansas,  4  Ark.,  620.  Orant  to  Men  of  Isling- 
ton, 2  T.  R.,  672.  Hall  v.  Washington  County,  2  Green's  Iowa  R., 
473.     Smith  v,  Morse,  2  Cal.,  242.     2  Hill,  45. 

The  Supervisors  had  the  power  to  make  a  contract  to  build  a  county 
bridge,  though  the  stream  over  which  it  was  built,  happened  to  te 
within  the  limits  of  the  town  of  Oakland.  Dewitt  v.  The  City  of  San 
Francisco,  2  Cal,  289.  Kvery  presumption  is  in  favor  of  the  supposi- 
tion that  the  Supervisors  acted  within  the  limit  of  their  authority.  7 
Cowen,  540.     8  Wend.,  94. 

John  Curret/,  for  Respondent. 

1.  A  county  is  a  political  division,  established  without  an  express 
charter  of  incorporation,  and  by  law  is  denominated  a  quasi  corpora- 
tion. Such  corporations  are  invested  with  corporate  powers,  sub  modo, 
and  for  specified  purposes  only.  Aug.  and  Ames  on  Corp.,  §§  23,  24, 
25.  2  Kent's  Com,,  278.  Purdy  v.  The  People,  4  Hill.  395  and  396. 
Jackson  v.  Corey,  8  Johns.,  385.  Hornbeck  v.  Westbrook,  9  Johns., 
73.     Compiled  Laws,  p.  877,  §  7.     Ibid.,  p.  251,  §§  3,  11,  12. 

2.  If  the  Board  of  Supervisors  possessed,  by  legislative  grant,  the 
power  to  open  new  roads  and  to  make  all  necessary  orders  concerning, 
the  same,  tlien,  in  order  to  concede  the  power  to  such  Board  to  build 
a  bridge,  such  bridge  must  be  regarded  as  an  incident  or  a  part  of  the 
road,  and  must  be  built  upon  and  as  a  part  of  such  road.  Compiled 
Laws,  p.  251,  §§  Hand  12. 

S.  The  Board  of  Supervisors  had  no  power  to  build  a  bridge  within 
the  incorporated  limitsof  Oakland.  Laws  of  1852,  p.  89,  §20.  Laws 
of  1851,  pp.  19  and  20.     Laws  of  1852,  p.  180,  (Oakland  Charter.) 

4.  No  action  can  be  maintained  against  the  County  of  Contra  Costa 
for  the  cause  alleged  in  the  plaintiff's  complaint.  Ang.  and  Ames  on 
Corp.,  §  629.    Russell  v.  The  Men  of  Devon.,  2  T.  R,  672. 

Hbtdemfbldt,  J.,  delivered  the  opinion  of  the  Court.  Bryjln,  J., 
concurred. 
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This  U  an  action  of  Msompsit  bj  the  plaintHTagaiDSt  the  defendant, 
for  bluing  a  bridge.  The  District  Judge  deddedagainst  the  plaintifri 
on  the  ground  that  the  bridge  was  in  the  city  of  Oakland,  and  there- 
fore the  dtj  anthorities,  and  not  the  connty  goremment,  had  jnriadic- 
tion,  and  that  consequently  it  was  an  nnauthorized  contract. 

It  appears  from  the  Act  of  incorporation,  that  the  soothem  line  of 
the  creek  over  which  the  bridge  was  boilt,  is  the  dividing  line  between 
the  City  of  Oakland  and  the  remainder  of  Contra  Costa  Coonty. 

In  such  a  case,  I  thmk  the  mle  for  public  conyenience  wonld  admit 
the  power  of  either  Jurisdiction  to  have  a  bridge  constructed,  to  enable 
the  citizens  of  its  own  territory  to  pass  beyond  it. 

Judgment  rerersed,  and  cause  remanded. 


i  m\    PBESCOTT  ROBINSON,  Trustee  of  Anna  D.  Howard,  Ai^Uant, 
V.  CHARLES  G.  HOWARD,  Respondent. 

A  judgment  upon  demarrer  is  not  always  a  bar  to  a  subsequent  action.  It  is  so 
only  where  it  determines  the  whole  merits  of  the  case. 

Wliere  the  answer  shows  that  the  demarrer  #as  to  the  yaliditj  of  the  contract 
which  ffaye  rise  to  the  claim,  and  this  ayerment  is  found  to  be  true  as  alleged, 
by  the  Judge  at  nitionuM  upon  inspecting  the  record  of  the  case — the  judgment 
upon  demarrer  is  a  bar  to  the  suit. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  an  action  brought  to  foreclose  a  mortgage  made  by  the 
reqxMident,  C.  O.  Howard,  to  secure  the  performance  of  a  contract 
made  by  Howard  and  his  wife,  Anna  D.  Howard. 

By  that  contract,  in  contemplation  of  a  future  separation  of  the  wife 
from  the  hnsband,  and  in  consideration  thereof,  he  agreed  to  pay  to 
her,  through  Robinson  as  trustee,  $100  per  month,  as  long  as  she 
should  live  separate  and  apart  from  him. 

Robinson  first  brought  an  action  at  law,  in  the  Twelfth  District 
Court,  to  recover  the  sum  of  $800,  then  alleged  to  be  due  on  said  con- 
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tract,  setting  forth  the  coDtract  verbatim  in  the  complaint.  Howard 
demurred,  on  the  groond  that  the  contract  was  void  on  its  face,  and 
that  according  to  the  case  made,  the  plaintiff  had  no  cause  of  action. 
The  issne  on  demurrer  inrolyed  the  whole  merits  of  the  case.  The 
demurrer  was  sustained,  and  there  was  judgment  final  for  the  defendant 
in  due  course  of  law. 

The  respondent,  in  answering  the  complaint  in  this  case,  pleaded 
specially  in  bar  the  record  and  judgment  above  mentioned.  On  reading 
the  judgment  record  upon  the  trial  in  this  case,  it  was  held  to  be  con- 
clnsive,  and  the  Court  dismissed  the  complaint.    Plaintiff  appealed. 

Baker  4*  Wistar,  for  Appellants. 

To  constitute  a  bar,  the  previous  proceeding  must  appear  to  be  a 
judgment  of  a  Court  of  concurrent  jurisdiction  directly  upon  the  point, 
but  it  is  not  evidence  of  any  matter  which  came  collaterally  in  ques- 
tion, nor  of  any  matter  to  be  inferred  by  argument  from  the  judgment. 
13  Wend.,  419.    4  Cowen,  669.    3  lb.,  120. 

E.  W,  F.  Sloan,  for  Respondent 

Argued  that  the  judgment  on  demurrer  was  correct,  and  operated 
as  an  estoppel  to  the  plaintiff's  recovery  in  the  present  case,  and  cited 
St.  John  V.  St.  John,  11  Yes.,  626.  Rogers  v.  Rogers,  4  Paige,  616. 
Simpson  v.  Simpson,  4  Dana,  140.  Jee  v.  Thurlow,  2  B.  A;  C,  649. 
Elw6rthy  v.  Bird,  2  Sim.  and  Stu.,  312. 

Heydenpeldt,  J.,  delivered  the  opinion  of  the  Court.  Murrit,  C.  J., 
concurred.  ^ 

There  can  be  no  doubt  that  the  first  judgment  set  up  in  the  answer 
was  a  bar  to  this  suit.  A  judgment  upon  demurrer  is  not  always  a 
bar  to  a  subsequent  action,  but  only  when  it  determines  the  whole 
merit  of  the  case. 

Here  the  averment  of  the  answer  shows  that  the  demurrer  went  to 
the  validity  of  the  contract  which  gave  rise  to  the  claim,  and  this  aver- 
ment is  found  to  be  true  as  alleged,  by  the  Judge  at  nisi  prius,  upon 
inspecting  the  record  of  that  case. 

Judgment  afiQrmed. 
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R.  A.  GOODRICH  and  H.  R.  MYEEIS,  Appellants,  v,  THE  MAY- 
OR AND  COMMON  COUNCIL  OF  THE  CITY  OP  MARYS- 
YILLE,  Respondents. 

A  trial  before  a  referee  Bhould  be  conducted  in  the  Rarae  manner  as  before  a  Court, 
and  the  evidence  Rhonld  be  embodied  in  a  bill  of  exceptions,  and  certified  by 
the  referee. 

If  the  order  of  reference  fails  to  direct  a  return  of  the  evidence  to  the  Court,  the 
party  bbjecting  to  the  report  mutt  see  that  puch  testimony  as  he  relies  on  is 
properly  certified. 

It  is  error  for  the  Court  to  set  aside  the  report  of  a  reforee,  upon  an  examination 
of  testimony  which  was  not  properly  before  it. 

The  facts  found  in  the  report  of  a  referee  are  conclusive  in  the  absence  of  tho 
testimony,  or  where  the  testimony  is  not  properly  brought  before  the  Court. 

The  report  of  a  referee  cannot  be  attacked,  except  for  error  or  mistake  of  Iaw» 
apparent  on  its  face,  or  by  motion  for  new  trial  upon  exceptions  taken  at  the 
trial,  or  the  evidence  certified. 

It  would  be  a  gross  abuse  of  discretion  for  a  Court  to  set  aside  a  report  of  a  re- 
feree, correct  in  all  its  parts,  without  any  other  apparent  reason  than  the  mere 
volition  of  the  judge. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District,  Yuba 
County. 

The  facts  material  to  the  points  decided  appear  in  the  opinion  of  the 
Court. 

Suplten  J.  Field,  for  Appellant. 

1.  A  report  of  a  referee  can  only  be  set  aside  for  errors  of  law  or 
fact  apparent  upon  its  face.  The  statement  has  no  certificate  of  the 
Judge  of  the  Court,  or  of  the  referee  who  tried  the  cause,  and  it  is 
impossible  to  determine  what  the  evidence  was  that  was  taken  before 
the  referee;  it  should  have  been  embodied  in  a  bill  of  exceptions.  Ty- 
son V,  Wells,  2  Cal,  122.     Headley  v.  Reed,  lb.,  323. 

2.  The  report  of  a  referee  can  only  be  set  aside  on  two  grounds: 
First,  fraud;  Second,  gross  error  of  law.  In  this  case,  there  is  no 
fraud  attempted  to  be  shown.    The  error,  then,  if  any  exist,  must  be 
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gro88  error,  and  Aot  soch  error  as  woald  lead  a  Court  to  grant  a  new 
trial  in  a  case  tried  by  a  jury,  or  before  the  Goart. 

For  even  great  errors,  a  report  will  not  be  disturbed.  The  error 
most  be  so  gross  as  to  indace  the  inference  of  frand,  or  ntter  ignorance* 
and  this  error  must  be  apparent  upon  the  face  of  the  report.  1  Steph. 
N.  P..  72.  Morgan  v.  Mather,  2  Ves.,  15.  Chase  v.  Wetmore,  13 
East.,  357.    Armstrong  v,  Marshall,  4  Dowl.  P,  C. 

£.  I).  Wheeler,  for  Respondent. 

To  the  points  decided,  cited  no  anthorities. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Coort.  Heitdenfeldt, 
J.,  concurred. 

This  is  an  appeal  from  an  order  of  the  Court  below,  setting  aside 
the  report  of  a  referee,  and  granting  a  new  trial.  The  record  does  not 
contain  any  bill  of  exceptions  taken  on  the  trial,  neither  is  the  evidence 
preserved  and  authenticated  in  such  a  way  as  to  make  it  record  in  this 
case. 

We  have  repeatedly  held,  that  a  trial  before  a  referee  should  be 
conducted  in  the  same  manner  as  though  it  was  had  before  a  Court, 
and  that  the  evidence  must  be  embodied  in  a  bill  of  exceptions,  and 
certified  by  the  referee.  In  case  the  order  of  reference  fails  to  direct  a 
return  of  the  evidence  to  the  Court,  the  party  objecting  to  the  report 
must  see  that  such  testimony  as  he  relies  on  is  properly  certified. 

A  Court  ought  not  to  set  aside  a  report  upon  loose  statements  of 
what  the  evidence  was  upon  the  trial.  In  the  present  case,  the  report 
was  set  aside  by  the  Court  below,  either  upon  an  examination  of  testi- 
mony, which  was  improperly  before  it,  or,  on  account  of  some  supposed 
mistake  of  law  or  fact,  patent  on  the  face  of  the  report.  If  on  the 
first  ground,  it  was  error;  if  on  the  second,  it  was  equally  erroneous  in 
our  opinion; — for,  taking  the  facts  thus  found  as  conclusive,  which  we 
are  bound  to  do  in  the  absence  of  the  testimony,  the  conclusions  of 
law  are  properly  drawn,  and  the  report  should  not  have  been  disturbed. 

While  we  hold,  that  we  will  not  review  the  discretion  exercised  by 
inferior  Courts  in  granting  new  trials,  except  in  cases  of  an  abuse  of 
that  discretion,  we  have  repeatedly  decided,  that  the  report  of  a  referee 
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cannot  be  attacked,  except  for  error  (ht  mistake  of  law  or  bict,  i^>pare&t 
npoB  its  face,  either  to  be  shown  by  exceptions  taken  at  the  trial,  or 
bj  a  statement  of  the  evidence  properly  certified*  And  it  would  be  a 
gross  abase  of  discretion,  for  the  Oonrt  to  set  aside  a  r^>ort  correct  in 
all  its  parts,  without  any  reason  apparent,  other  than  the  mere  ToUtlon 
of  the  Judge.  Such  a  power  thus  uncontrolled,  would  be  dangerous, 
no  matter  where  lodged 

We  have  no  doubt  that  the  Court  in  this  case  acted  upon  what  was 
supposed  to  be  the  authenticated  testimony  taken  hefott  the  referee; 
and  we  regret  that  the  evidence  is  not  properly  before  us.  B^parding, 
however,  the  report  alone,  we  hold  that  the  Court  below  erred  in 
setting  it  aside.  The  order  is  reversed,  and  the  Court  below  directed 
to  enter  a  final  judgment  in  favor  of  the  plaintiff  for  the  amount  re- 
ported. 


MATTHEW  KELLER,  Appellant,  t;.  MARIA  F.  C.  R.  DE 
FRANKLIN,  Respondent. 

The  Probate  Coart  has  juHsdiction  to  try  aod  determine  issues  of  fact  arU&ng  id 
proceedings  before  it 

The  issues  of  f^t  joined  in  the  Probate  Court,  and  which  are  sent  to  the  District 
Oonrt  for  trial,  are  of  that  class  upon  which  the  Probate  Jndge  is  unwilling  to 
pass  his  judgment,  or  where  from  great  conflict  of  evidence,  a  reasonable  doubt 
most  exist  in  his  miad  as  to  whidi  side  has  tlie  right. 

Rule  fifty,  established  by  this  Court,  requiring  the  Probate  Judge,  when  an  issue 
of  Hct  is  joined,  to  certify  it  for  trial  to  ike  District  Court,  Lb  intended  to  be 
limited  to  cases  proper  for  such  action, 

The  diseretion  of  the  Probate  Court  in  this  matter,  is  subject  to  review  by  the 
Supreme  Court,  and  in  case  of  gross  abuse  would  be  corrected. 

Wbit  of  EmnoB  from  the  Pn^te  Court  of  Los  Angeles  Coonty. 
The  facts  material  to  the  points  decided  a|;^>ear  in  the  opiakm  of 
the  Court. 
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/.  JR.  Scolt,  for  Appellant. 

The  Probate  Goart  has  no  jurisdictioQ  to  try  and  determine  iaBnes 
of  fact.  Constitution  of  Cal.,  Art.  YI,  §  6.  Bsedetai.  v.  McCor- 
mick,  4  Cal.,  342. 

H,  S.  Love,  for  Respondent. 

To  the  point  of  juria(iiction  of  the  Probate  Court,  cited  no  author- 
ities. 

HxTDBNFBLDT,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  and  Bryan,  J.,  concurred. 

The  appellant  and  respondent  both  applied  to  the  Probate  Court  for 
letters  of  administration  on  the  estate  of  Franklin, — the  former  as 
Public  Administrator,  the  latter  claiming  to  be  the  wife  of  the  dece- 
dent. The  appellant  denied  that  respondent  was  the  wife  of  Franklin. 
A  hearing  was  had  upon  that  question  before  the  Probate  Judge,  who 
decided  in  her  fayor,  and  Ranted  her  the  administration. 

The  appellant  assigns  for  error,  that  the  Probate  Court  has  no  juris- 
4iption  to  try  and  determine  questions  of  fact,  and  cites  and  relies  upon 
the  case  of  Reed's  Heirs  r.  McCormick,  4  Cal.,  342. 

The  construction  contended  for  would  have  the  effect  of  destroying 
the  usefulness  of  the  Probate  Court.  There  is  scarcely  a  step  to  be 
taken  in  that  Court  which  does  not  inyolve  the  decision  of  some  ques- 
tion of  fact,  and  whether  an  issue  be  taken  or  not,  the  Court  has 
alike  to  determine  the  fact  upon  proofs. 

There  is  then  no  greater  reason  for  denying  the  Probate  Judge  the 
trial  of  an  issue  of  fact  than  to  deny  him  the  determination  of  any 
fact  which  has  to  be  proved,  although  not  contested. 

The  issues  of  fact  joined  in  the  Probate  Court,  and  which  are  to  be 
sent  to  the  District  Court  for  trial,  are  of  that  class  upon  which  the 
Probate  Judge  is  unwilling  to  pass  his  judgment,  or  where  from  great 
conflict  of  evidence  a  reasonable  doubt  must  exist  in  his  mind  as  to 
which  side  has  the  right.  In  such  cases,  a  proper  and  just  exercise  of 
his  discretion  would  require  him  to  send  the  issue  for  trial  before  a 
jury  in  the  District  Court. 

Rule  fifty,  established  by  this  Court,  requiring  the  Probate  Judge, 

when  an  issue  of  fact  is  joined,  to  certify  it  for  trial  to  the  District 
56 
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Goart,  was  intended  to  be  limited,  as  a  matter  of  coarse,  to  cases 
proper  for  snch  action.  The  rule  was  made  after  the  decision  of  Reed's 
Heirs  v.  McCormick,  and  on  account  of  the  doctrine  there  held. 

By  reference  to  that  case,  it  will  be  seen  that  it  fnllj  maintains  the 
views  expressed  in  this  opinion.  In  that  case,  referring  to  the  jorisdic- 
tion  clanse  of  the  Constitution,  which  the  appellant  cites,  we  say: — 
''  The  object  of  the  provision,  it  seems  to  me,  was  to  enable  a  system 
to  be  adopted  by  which  contested  issues  of  fact  in  the  Probate  Courts, 
might  be^  sent  for  trial  to  the  District  Court,  upon  the  same  principle 
that  issues  are  sent  out  of  Chancery  to  be  tried  in  a  Court  of  common 
law  by  jury." 

And  again:  '^  The  cases  arising  in  that  Court  are  eminently  those  of 
Chancery  jurisdiction,  precluding,  in  most  cases,  the  practicability  of 
being  tried  by  jury,  and  yet  frequently  giving  rise  to  distinct  particular 
issues  which  ought  to  be  so  tried  and  determined." 

The  constitutional  clause  says,  that  over  issues  of  fact  joined  in  the 
Probate  Court,  the  jurisdiction  of  the  District  Court  shall  be  unlimited. 
But  this,  by  no  system  of  construction,  can  be  said  to  deprive  the  Pro- 
bate Court  of  its  jurisdiction,  conferred  by  the  same  instrument.  The 
term  *•  unlimited,"  applies  alone  to  the  amount  in  controversy,  as  con- 
tradistinguished from  the  limitation  placed  upon  the  jurisdiction  of  the 
District  Court  in  other  cases,  as  we  decided  in  the  case  already  cited. 

From  the  character,  therefore,  of  the  Court,  and  a  proper  construc- 
tion of  the  Constitution,  it  must  be  left  to  the  discretion  of  the  Pro- 
bate Judge  to  decide  what  issues  of  fiftct  are  prefer  to  be  sent  to  the 
District  Court  for  trial.  This  discretion  of  course  is  subject  to  review 
by  this  Court,  and  like  all  other  matters  of  discretion,  in  case  of  gross 
abuse  would  be  corrected. 

No  harm,  either,  can  arise  from  the  trial  of  such  issues  by  the  Pro- 
bate Court,  as  an  appeal  lies  from  such  trial  directly  to  this  Court,  and 
from  the  equitable  character  of  the  cases  in  that  Court,  the  facts 
would  have  to  be  reviewed  by  this. 

The  judgment  is  affirmed. 
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5  435 

87  Ifil 

87  »48 

Appellants.                                                    ^J  ^ 


In  foreclosing  a  mortgage  containlQg  a  stipulation  that  the  mortgagee  should  be 
eu titled  to  all  costs,  including  counsel  lees  not  exceeding  five  per  cent  of  the 
amount  due.  it  is  not  necessary  to  aver  in  the  complaint  that  five  per  cent,  was 
reasonable  counsel  fees,  as  the  counsel  fees  thus  stipulated  to  be  paid,  were  not 
the  cause  of  action,  but,  like  costs,  a  mere  incident  to  it,  and  might  be  fixed  by 
the  Court,  at  its  discretion,  not  exceeding  the  five  per  cent. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,  San 
Francisco  County. 

Sloan  and  Lwe,  for  Appellants. 

Hcdl  McAllister,  for  Respondent. 

No  briefs  on  file. 

Heydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

The  only  difference  between  this  case  and  that  of  Oronfier  v.  Min- 
turn,  decided  at  this  Term,  consists  of  the  point  made  by  appellants, 
that  there  is  no  allegation  in  the  declaration  that  five  per  cent,  was 
reasonable  counsel  fees.  Such  an  averment  was  unnecessarj.  The 
counsel  fees  stipulated  to  be  paid  were  not  the  cause  of  the  action,  but 
like  the  costs,  a  mere  incident  to  it,  and  may  be  fixed  by  the  Chancel- 
lor, at  his  discretion,  not  exceeding  the  amount  stipulated.  Nor  is 
such  an  allowance  in  the  nature  of  a  penalty,  but  only  a  provision 
against  an  actual  expense  to  be  incurred  by  the  creditor  on  acco«|it  of 
the  failure  of  the  debtor  to  fulfil  his  contract. 

Judgment  affirmed. 
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MONSON  &  VALENTINE,  Appellants,  v,  COOKE,  KENNY  & 
CO.,  Respoadents. 

Where  a  referee  admits  the  testimony  of  a  witness  against  the  objection  of  the 
defendftnt,  such  testimony  cannot,  after  the  case  has  been  sabmltted,  be  thrown 
ont,  without  first  giving  to  the  adverse  party  the  opportunity  of  otherwise  sup- 
plying the  excluded  testimony. 

Appeal  from  the  District  Conrt  of  the  Twelfth  Jadicial  District, 
San  Francisco  County. 

The  case  was  referred  to  Nathaniel  Bennett,  Esq.,  to  try  the  issaes 
and  report  a  judgment,  who  reported  a  judgment  in  favor  of  the  de- 
fendant. The  Court  refused  to  set  aside  the  report  of  the  referee,  and 
plaintiffs  appealed. 

B,  S.  Brooks,  for  Appellants,  cited — 

Kincaid  v.  Purcell,  1  Carter,  324.  Worrel  v.  Jones,  7  Bingh.,  395. 
Pipe  V.  Steele  and  others,  2  Ad.  and  El.,  (N.  S.)  888.  Henderson  v. 
Reaves,  6  Blackf.,  101.  1  Saund.,  207.  Barstow  v.  Pettit,  7  Granch, 
194.  Menifield  v.  Cooley,  4  How.  Pr.  R.,  272.  Rich  t?.  Hasson,  4 
Sanf.,  119.    Thompson  v.  Blanchard,  4  Corns.,  311. 

H.  S.  Love,  for  Respondent. 

Referred  to  Rowe  v.  Chandler,  1  Cal,  167.  1  Gr.  Ev.,  §  523.  16 
Johns.,  89.     5  Hill,  82. 

Hbtdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murrat,  C. 
J.,  concurred. 

Cflike  was  admitted  as  a  competent  witness  against  the  objection  of 
defendants.  After  the  case  was  submitted,  the  referee  decided  to  ex- 
clude from  his  consideration  the  testimony  of  Cooke,  on  the  ground  of 
incompetency. 

This  was  an  erroneous  proceeding,  because  it  took  the  plaintiff  at  an 
unfair  disadvantage.  The  referee  should  have  held  to  his  first  decision, 
and  given  the  defendants  the  benefit  of  it  upon  appeal,  or  after  arriving 
at  the  conclusion  that  the  witness  was  incompetent,  he  should  have 
ordered  a  rehearing  of  the  cause,  so  that  the  plaintiffs  might  have  had 
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the  opportunity  of  otherwise  sappljing  the  excluded  testimony  of 
Cooke.    This  Tiew  renders  it  unnecessary  to  decide  as  to  the  compe- 
tency of  the  witness. 
The  judgment  is  reversed,  and  the  cause  remanded. 


DANIEL  WILLSON  and  others.  Appellants,  v.  E.  HERNANDEZ, 

Respondent. 

An  administrator  baying  resigned,  on  settlement,  the  Judge  of  the  Probate  Court 
found  him  indebted  to  the  estate  in  the  sum  df  sixteen  thousand  dollars,  and 
ordered  bim  to  pay  it  into  Court,  and  upon  bis  refusal  to  do  so,  tbe  heirs  brought 
an  action  on  bis  administration  bond.  Held,  that  there  was  no  law  making  tbe 
Judge  of  Probate  a  fiscal  agent,  and  tbe  decree  for  tbe  payment  of  tbe  money 
into  Court  was  coram  non  judice. 

Tbe  refusal  of  tbe  administrator  to  pay  the  money  into  Court  was  no  breach  of 
the  conditions  of  the  bond. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District,  San 
Joaquin  County. 

The  opinion  of  the  Court  contains  the  facts. 

Howard  if  Perley^  for  Appellants. 

The  condition  of  an  administrator's  bond  is,  that  he  will  faithfully 
execute  the  duties  of  his  office  to  the  best  of  his  ability,  and  according 
to  law.  In  this  case,  a  sufficient  breach  was  assigned,  in  order  to 
entitle  the  plaintiffs  to  recover. 

It  is  sufficient  to  assign  a  breach  in  the  negative  words  of  the  cove- 
nant.   Justices  of  Franklin  County  v.  Willis,  3  Yerg.,  461. 

The  decree  of  the  Ordinary  against  the  principal  is  evidence  against 
the  surety,  in  an  action  on  the  bond.  Lucas  v.  Gay,  2  Bailey,  403. 
Judge  of  Probate  v.  Gates,  20  Pick.,  53.  Ordinary  v.  Caldwell,  3 
McCord,  225.    Anderson  v.  Maddox,  lb.,  237. 

Judgment  against  the  administrator  concludes  the  sureties  as  to  the 
nature  of  the  demand.     Hobbs  v,  Middleton,  1  J.  J.  Marshall,  177. 
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It  is  not  necessary  to  establish  devastavit  against  the  administrator 
before  proceeding  against  him  and  his  sureties  upon  the  bond.  11  Ala., 
104.     1  J.  J.  Marsh.,  supra. 

An  heir  or  distributee  may  sue  on  an  administrator's  bond  for  a 
failure  to  account  for  money  received  by  him,  and  his  right  of  action 
accrues  as  soon  as  the  failure  occurs.    State  r.  Campbell,  10  Mo.,  724. 

Robert  C,  Sf  Daniel  Rogers^  for  Respondent. 

The  Probate  Court  is  of  limited  jurisdiction,  and  is  confined  to  the 
exercise  of  those  powers  given  it  by  statute.    3  Johns.  Cases,  107. 

It  is  a  clear  and  salutary  principle,  that  inferior  jurisdictions  not  pro- 
ceeding according  to  the  course  of  the  common  law,  are  confined  strictly 
to  the  authority  given  them.  They  can  take  nothing  by  implication, 
but  must  show  the  power  expressly  given  them  in  every  instance.  1 
Caines,  594,  note. 

The  decree  is  void,  because  there  is  no  power  conferred  upon  the 
Probate  Court  to  make  it. 

It  is  also  void,  because  it  was  made  when  there  was  no  one  sustaining 
the  character  of  administrator  before  the  Court.  The  Court  has  no 
jurisdiction  over  the  administrator  after  he  has  resigned.  lograham  v, 
Maynard,  6  Texas,  130. 

It  is  only  while  the  relation  of  an  administrator  exists,  that  the 
Court  can  adjudicate  on  his  accounts.  Washburn  v.  Dorsey,  8  Smedes 
and  Marsh.,  214.     *l  How.  Miss  R.,  200. 

The  Court  had  no  jurisdiction  of  the  person — that  is,  in  his  character 
of  administrator. 

It  is  a  principle  universally  recognized ,  that  no  judgment  or  decree 
is  binding  unless  the  Court  has  jurisdiction  of  the  person  as  well  as  the 
subject-matter.     16  Johns.,  141.     19  lb.,  33.     11  Wend.,  652. 

A  judgment  rendered  by  a  Court  having  no  jurisdiction  over  the 
person  is  a  mere  nullity;  and  may  be  so  treated  in  any  Court;  it  is 
absolutely  void;  and  may  always  be  assaUed.  Mobley  r.  Mobley,  9 
Geo.,  347.     4  Peters,  474.     11  Wend.,  652. 

A  void  judgment  is  binding  nowhere,  and  may  be  relieved  against 
without  reversal,  and  may  be  objected  to  in  a  collateral  proceeding. 
Miller  v,  Barkeloo,  3  English,  318,  324.  Campbell  r.  Brown,  6  How. 
Miss.  R.,  106. 
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A  refdsal,  by  an  administrator,  to  comply  with  a  decree  of  the  Pro- 
bate Gonrt,  void  in  itself,  is  not  a  breach  of  the  bond.  Hancock  v. 
Hubbard,  19  Pick.,  167. 

There  is  no  right  of  action  during  the  time  interreuing  between  the 
confirmation  of  the  account  and  the  decree  of  distribution. 

The  decree  of  the  Court,  of  April  5,  1856,  is  not  a  decree  of  distri- 
bution; and  were  it  so  regarded,  there  is  no  cause  of  action  in  the  heirs, 
because  there  was  no  demand  on  the  administrator. 

The  non-payment  of  a  distributive  share  is  no  breach  of  the  bond, 
till  after  demand  and  refusal.    11  Pick.,  498. 

There  is  no  power  in  the  Probate  Court  to  decree  money  to  be  paid 
into  Court.  In  no  part  of  the  **  Act  to  regulate  the  Settlement  of  the 
Estates  of  Deceased  Persons/'  is  such  a  power  conferred  or  even  con- 
templated or  implied. 

Section  579  of  this  Act,  referring  to  the  discharge  of  administrators 
states  expressly  to  whom  all  property  and  funds  shall  be  delivered. 

Section  114  of  the  same  Act  expressly  negatives  any  such  power  of 
the  Probate  Court. 

Howard  if  Perley,  in  reply. 

In  nearly  all  of  the  States  of  the  Union,  it  has  been  held,  that  the 
Probate  Court  and  Orphans'  Courts  are  possessed  of  full  and  entire 
jurisdiction  in  relation  to  all  testamentary  cases.  Apperson  v,  Cotteral, 
3  Port.,  51. 

The  decrees  of  the  Probate  Court  cannot  be  reversed  collaterally, 
unless  for  fraud,  or  there  is  a  defect  apparent  on  the  face  of  the  pro- 
ceedings.   3  Wash.  C.  C.  R.,  475.     14  Serg.  &  R.,  184.     11  lb..  431 

In  Mississippi,  the  Probate  Court  has  been  held  to  have  full  and  ex- 
clusive jurisdiction  in  all  matters  pertaining  to  estates  and  administra- 
tors.   2  How.  Miss.  R. 

In  New  Jersey,  the  Orphans'  Court  partakes  of  the  powers  of  chan- 
cery jurisdiction.    Coxe,  153. 

And  it  has  been  decided  in  this  Court,  that  all  probate  power  is,  to 
a  certain  extent,  the  exercise  of  chancery  power. 

So  also  has  the  Orphans'  Court  in  Pennsylvania,  in  case  of  McPher- 
son  r.  Cunliff,   11  Serg.  and  R.,  426.    The  Court  say  the  Orphans' 
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Court  has  chancery  powers,  is  coodacted  by  chancery  roles  and  mts, 
and  is  governed  by  the  principles  of  a  Court  of  Equity.  The  Probate 
Court  is  a  Court  of  Record:  Comp.  Laws,  753,  §  83. 

In  Massachusetts,  it  has  been  held  that  the  Probate  Courts  had 
equity  powers  in  many  cases.  8  Pick.,  29.  In  this  case,  the  Probate 
Court  had  full  jurisdiction  over  the  subject  matter,  and  over  the  person 
of  the  administrator.  And  a  decree  of  this  Court  on  a  matter  within 
its  jurisdiction,  is  conclusive,  until  reversed  on  appeal  or  writ  of  error. 
1  Nott  &  McCord,  326.     2  Watts,  267.     1  Rawle,  367. 

Unless  an  appeal  is  interposed,  the  ordinary  decree  as  to  all  matters 
of  account  is  conclusive  of  the  fact,  that  the  administrator  was  I^^lly 
cited  to  account,  and  of  the  items  composing  the  account,  so  as  to  debar 
a  court  of  law  from  investigating  the  writs.    2  Bai.,  6.   3  McCord,  225. 

The  true  rule,  as  applicable  to  Probate  Courts,  is  laid  down  in  the 
case  of  Swiggart  v.  Harber  and  others,  (4  Scam.,  371,)  and  is  in  these 
words:  "If  the  Court,  in  rendering  a  judgment,  had  jurisdiction  of  the 
person  of  the  defendant,  and  of  the  subject  matter  of  the  suit,  then, 
whether  its  decisions  were  correct  or  not,  the  judgment,  until  reversed, 
is  binding  in  every  other  Court.''  But  if  there  was  a  total  want  of 
jurisdiction  in  the  Court,  and  it  therefore  acted  without  authority  in  the 
premises,  its  proceedings  are  not  merely  voidable  but  void,  and  a  nullity; 
confirming  no  rights  and  affording  no  protection  to  those  claiming  or 
acting  under  them,  and  consequently  should  be  rejected,  although  unre- 
versed. And  the  rule  is  laid  down  by  the  Supreme  Court  of  the  United 
States  in  the  following  cases.  1  Peters,  340.  2  Ibid.,  163,  169.  10 
Ibid.,  474.    2  How.,  338. 

If  there  is  only  error  or  irregularity  in  the  decree  of  the  Probate 
Court,  it  cannot  be  collaterally  attacked ;  but  the  defendant  must  resort 
to  appeal  or  writ  of  error.  But  in  a  suit  on  a  bond  against  sureties, 
the  Circuit  Court  will  not  examine  the  regularity  of  the  proceedings  on 
which  they  ordinarily  founded  a  decree  of  a  sum  due  by  the  adminis- 
trator, for  non-payment  of  which,  the  bond  is  put  in  suit.  Lyles  v. 
Brown,  Harper,  31. 

It  is  contended  by  the  respondent,  that  the  decree  of  the  Probate 
Court  is  absolutely  void,  on  several  grounds,  which  will  be  separately 
examined. 
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First,  Because  the  administrator  had  resigned  his  trust  before  the 
decree  was  made,  and  that  the  Coort  had  therefore  lost  all  jorisdiction 
over  him.    To  this  point  the  appellants  reply — 

1st.  An  administrator  cannot,  by  a  resignation  of  bis  anthority, 
avoid  any  of  the  liabilities  imposed  npon  him  by  law,  and  he  can  only 
be  discharged  from  an  action  by  showing  foil  administration,  or  want 
of  assets.  Driver  v.  Riddle,  8  Port.,  348.  Neither  can  he  avoid  the 
rendition  of  snch  decree,  as  may  be  a  regular  process  for  assets  nnad- 
ministered  at  the  time  of  his  resignation.  Thompson  v.  Blackwell,  5 
Stew,  and  Port.,  181. 

2d.  The  Probate  Court  has  power,  by  statute,  to  revoke  the  let- 
ters of  administration,  or  to  suspend  the  administration.  See  Probate 
Act,  §§  81,  86,  112,  95,  230. 

And  after  the  revocation  of  his  powers,  the  administrator  may  be 
called  to  account  to  the  Probate  Court,  at  the  instance  of  any  person 
succeeding  to  the  administration  in  the  same  manner  as  he  could  whilst 
he  was  administrator.    Sec.  229,  Probate  Act. 

If  his  letters  then  had  been  revoked,  he  might  still  have  been  called 
to  account,  and  if  there  was  no  other  administrator  appointed,  it  is 
clear  that  the  heirs  succeed  to  the  administrator,  and  might  equally 
call  him  to  account;  for  an  administrator  is  only  a  trustee  for  heirs, 
creditors,  and  legatees.  Any  creditor  might  have  called  him  to 
account. 

The  same  rule  undoubtedly  obtains  in  case  of  resignation.  If  an 
administrator  could  obtain  possession  of  property,  and  then  avoid  ac- 
counting by  resignation,  the  law  would  be  most  lamentably  defective, 
and  the  administrator  would  be  enabled  to  defraud  the  estate  with 
impunity. 

3d.  The  decree  shows  that  the  administrator  voluntarily  ofifered  in 
Court,  in  person,  and  by  counsel,  in  order  to  have  his  accounts  finally 
settled.  In  this  case,  if  the  jurisdiction  had  been  lost,  the  offer  would 
have  restored  it.  ''  Where  a  Court  once  bad  jurisdiction,  and  have  so 
exercised  it  that  their  power  over  a  case  is  gone,  consent  might  still 
restore  it.''  Brown  v.  Crow,  Hardin,  44.  Boyle  v.  Fitz  burgh,  2 
Wash.,  213. 

4th.  The  Probate  Court  had  no, power  to  allow  the  administrator 
56 
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to  resign,  unless  he  had  first  settled  his  accoonts,  and  deliyered  orer 
all  property  in  his  hands  to  the  parties  who  are  entitled  to  it.  Sec. 
100,  Probate  Act. 

The  resignation  then  was  void,  and  not  the  decree.  The  case  cited, 
7  Howard,  does  not  sustain  this  point.  The  case  found  in  6  Texas  R., 
depended  on  statnte  law. 

Second,  It  is  contended  that  the  decree  is  Toid — because  the  Court 
had  no  power  to  order  the  money  to  be  paid  into  Court — that  a  de- 
cree of  distribution  should  hare  been  made  pursuant  to  notice,  &c 
To  this  proposition,  the  appellants  reply — 

1st.  It  has  been  shown,  that  to  a  certain  extent  the  Probate  Court 
exercises  chancery  powers;  and  clearly  could  attorneys,  upon  a  sug- 
gestion that  trust  money  was  in  danger,  order  it  to  be  brought  into 
Court.  In  this  case,  the  power  to  order  money  into  Court  is  expressly 
given  by  statute  to  the  Probate  Court.  Sections  243,  244,  Probate 
Act. 

Neither  the  administrator  or  sureties  have  any  right  or  authority  to 
question  the  order  of  the  Court,  as  to  whom  the  money  should  be  paid, 
or  where  it  should  be  paid.  People  v.  Falconer,  2  Sand.,  88.  The 
Court  clearly  had  jurisdiction  in  case  there  were  any  contingents  or 
disputed  debts  at  the  time  of  settlement,  to  order  the  money  into  Court, 
either  to  be  paid  to  the  claimants,  or  to  be  distributed  as  the  case 
might  require. 

It  must  be  presumed  that  the  Court  rightly  exercised  its  authority, 
until  the  contrary  is  proven.  If,  however,  the  Court  was  wrong  in 
ordering  the  money  into  Court,  it  is  mere  error  or  insularity,  which 
could  only  be  corrected  on  appeal.  The  Court  had  the  power  to  order 
the  money  due  in  the  accounting  to  be  paid  somewhere;  and  if  it  was 
not  ordered  to  be  paid  to  the  right  person,  or  in  the  right  place,  it  is 
only  error,  and  does  not  render  the  decree  void.  2  Mass.,  124.  7 
Ibid.,  83. 

The  Orphans'  Court  of  Pennsylvania  may  order  money  to  be  paid 
into  Court  for  distribution.     1  Penn.,  322. 

Neither  principal  or  surety  can  gainsay  the  Surrogate's  jurisdiction 
in  any  proceedings  for  the  assets,  which  the  appointment  and  bond 
have  enabled  the  principal  to  recover.    People  v.  Falconer,  2  Sand.,  83. 
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D»nM  WilUmn  »b<1  otheni,  AppelUnU,  v.  1.  Uernaiides,  B^apoodent. 

2d.  The  Court  is  not  obliged  to  make  distribation  at  the  time  the 
account  is  settled,  bnt  may  do  so  at  any  time  afterwards.  Sec.  258, 
Probate  Act;  p.  414  Compiled  Laws. 

Heydknfkldt,  J. ,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

The  administrator  of  an  estate  having  resigned,  appeared  in  the  Pro- 
bate Court  to  have  a  final  settlement  of  the  accounts.  After  the 
hearing,  the  Judge  found  him  indebted  to  the  estate  in  the  sum  of  six- 
teen thousand  dollars,  and  ordered  him  to  pay  it  into  Court.  Upon 
his  refusal  to  do  so,  this  action  was  brought  on  the  administration  bond 
by  the  heirs. 

Upon  the  resignation  of  the  administrator,  it  was  first  the  duty  of 
the  Court  to  appoint  another,  who  alone  would  be  competent  to  receive 
the  estate  from  the  retiring  administrator,  and  complete  its  adminis- 
tration. Or  if  the  estate  was  in  a  eopdition  for  distribution,  then  to 
decree  severally  in  favor  of  the  distributees  against  the  administrator; 
for  either  be  must  pay  the  moneys  of  the  estate  to  an  administrator, 
who  is  the  only  proper  custodian,  or  to  the  distributees  to  whom  it 
belongs. 

There  is  no  rule  to  be  derived,  either  from  the  ecclesiastical  law  or 
our  statute  of  estates,  which  makes  the  Judge  of  Probate  a  fiscal  agent, 
either  to  keep  or  disburse  the  money  of  an  estate. 

It  follows,  that  the  refusal  of  the  administrator  to  pay  the  money 
into  Court  was  no  breach  of  the  conditions  of  the  bond.  That  portion 
of  the  decree  which  requires  it,  is  coram  nonjudice. 

Judgment  affirmed. 
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B.  Bllia  and  H.  Soott,  AppelUnto.  «.  L«wU  jMz>iukj,  B«apoiKl«it. 


RUSSELL  ELLIS  and  HIRAM  SCOTT,  Appellanta,  v.  LEWIS 
JASZYNSKY,  Respondent. 

An  order  to  take  testimoDy  by  deposition,  should  specify  the  notice  to  be  given 
to  the  adverse  party.  A  deposition  taken  npon  an  order  witbont  such  q>ecifi- 
cation,  where  the  opposite  party  has  not  had  reasonable  notice,  oaght  not  to 
be  read  in  evidence. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

Eugene  Casserly,  for  Appellants. 

Cook  Sf  Olds,  for  Respondent. 

No  briefs  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court  Heydenfbldt, 
J.,  concurred* 

The  order  to  take  the  testimony  of  Scranton,  should  have  specified 
the  notice  to  be  given  to  the  adverse  party.  A  deposition  taken  upon 
an  order  without  such  notice,  where  the  opposite  party  has  not  had 
reasonable  notice,  ought  not  to  be  read  in  evidence. 

The  Court  below  having  exercised  its  discretion  in  granting  a  new 
trial,  and  error  having  intervened,  by  reason  of  the  admission  of  the 
deposition,  we  will  not  disturb  it. 

Order  affirmed,  with  costs. 
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JOHN  T.  HILL,  Respondent,  v.  OWEN  NEWMAN,  and  others,     IliL-WH 

Appellants. 

The  right  to  water  mast  be  treated  in  this  State  as  a  right  running  with  the  land, 
and  as  a  corporeal  privilege  bestowed  npon  the  occupier  or  appropriator  of 
the  soil ;  and  as  such,  has  none  of  the  characteristics  of  mere  personalty. 

From  the  policy  of  our  laws,  it  has  been  held  in  this  State  to  exist  without  pri- 
vate ownership  of  the  soil ;  upon  the  ground  of  prior  location  upon  the  land, 
or  prior  appropriation  and  use  of  the  water. 

Justices  of  the  Peace  have  dllQuMiction  to  try  a  cause,  where  there  is  an  al- 
leged iqjury  arising  out  of  a  diversion  of  water  Arom  the  natural  or  artificial 
channel  in  which  it  is  conducted. 

Appeal  from  the  County  Court  of  Placer  County. 
The  opinion  of  the  Court  contains  the  facts. 

Sale  Sf  Myres^  for  Appellants. 

Mills  4*  Hilli/er,  for  Respondent. 

No  briefs  on  file. 

Bryan,  J.,  delivered  the  opinion  of  the  Court.  Heydenfeu)t,  J., 
concurred. 

This  was  an  action  brought  before  a  Justice  of  the  Peace,  for  dam- 
ages arising  from  injuries  allied  to  have  been  inflicted  by  the  defend- 
ants upon  the  plaintiff,  by  the  partial  destruction  of  mining  ditches 
belonging  to  the  plaintiff,  and  the  wrongful  diversion  of  water  into 
ditches  belonging  to  the  defendants.  The  only  question  which  seems 
to  be  raised  by  the  record,  is  whether  a  Justice  of  the  Peace  has 
jurisdiction  of  such  a  cause,  where  the  injury  is  to  other  than  personal 
property. 

The  jurisdiction  of  Justices  of  the  Peace  in  this  State,  embraces 
actions  for  damages  for  taking,  detaining,  and  injuring  personal  prop« 
erty;  and  actions  for  the  recovery  of  personal  property,  where  the 
value  of  the  property  does  not  exceed  the  limit  to  which  the  Court  is 
confined  in  the  exercise  of  its  jurisdiction.  Where  there  is  a  right  to 
the  use  of  water  for  mining  purposes,  and  the  appropriation  of  it,  a 
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J»hn  T.  Hill,  BMpoodent, «.  Owen  Newnan.  and  ofeh«n,  App«ll«ato. 

diversion  of  the  stream  coald  not  be  called  an  injury  to  personal  prop* 
ertj  in  the  meaning  of  the  law.  It  seems  to  me  clear,  that  whilst  the 
Legislature  has  conferred  upon  Justices  of  the  Peace,  jurisdiction  of 
an  action  to  determine  the  right  to  mining  claims,  jet  that  it  never  was 
its  intention  to  confer  upon  those  Courts,  power  to  hear  and  determine 
causes  in  which  there  may  be  conflict^  as  to  the  right  to  the  use  of 
water. 

The  right  to  running  water  is  defined  to  be  a  corporeal  right,  or 
hereditament,  which  follows  or  is  embraced  by  the  ownership  of  the 
soil  over  which  it  naturally  passes.  Sackett  v,  Wheaton,  17  Pick., 
105.    1  Cruise  Digest,  39.    Angell  fktfMl^on  Water  Courses,  p.  3. 

From  the  policy  of  our  laws,  it  has  been  held  in  this  State  to  exist 
without  private  ownership  of  the  soil — upon  the  ground  of  prior  loca- 
tion upon  the  land,  or  prior  appropriation  and  use  of  the  wat^r.  The 
right  to  water  must  be  treated  in  this  State  as  it  has  always  been 
treated,  as  a  right  running  with  the  land,  and  as  a  corporeal  privilege 
bestowed  upon  the  occupier  or  appropriator  of  the  soil;  and  as  such, 
has  none  of  the  characteristics  of  mere  personalty.  It  therefore  fol- 
lows, that  a  Justice  of  the  Peace  has  no  power  conferred  upon  him  to 
try  a  cause,  where  there  is  an  alleged  injury  arising  out  of  a  diversion 
of  water  from  the  natural  or  artificial  channel  in  which  it  is  conducted. 

The  judgment  of  the  Court  below  is  therefore  reversed,  with  costs, 
and  the  cause  is  dismissed. 
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The  Lone  Star  Coaipanj,  AppelUntf,  «.  The  West  Point  Oompanj,  BeipoiKlents. 


THE  LONE  STAR  COMPANY,  Appellants,  v.  THE  WEST 
POINT  COMPANY,  Respondents. 

Iq  a  oontroverej  between  two  miQing  companies,  it  was  competent  to  prove  the 
execution  of  certain  receipts  for  water  purchased  bv  the  plain tiflb,  as  tendiuff 
to  show  the  existence  of  the  company,  and  that  it  had  actually  located,  aud 
was  in  operation,  at  the  time  the  receipts  purport  to  be  signed. 

Appeal  from  the  County  Court  of  Placer  County. 

Joseph  S.  Conn,  for  .kpfHlkmi», 

Hall  and  Hillyer,  for  Respondents. 

No  briefs  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Hetdenfeldt, 
J.,  concurred. 

This  case  comes  before  us  in  such  an  unsatisfactory  manner,  that  it 
is  almost  impossible  to  decide  it. 

The  only  errors  appearing  on  the  record,  are  iu  the  admission  of 
evidence,  and  scarce  sufficient  testimony  is  set  out  to  show  the  rele- 
vency  or  materiality  of  that  which  was  excluded. 

On  the  trial  of  the  case,  the  plaintiffs,  to  establish  the  priority  of 
their  location,  offered  as  a  witness  one  James  H.  Berry,  and  proposed 
to  prove  certain  receipts,  signed  by  him  as  water  agent,  for  water  pur- 
chased by  the  Lone  Star  Company,  which  receipts  were  excluded  by 
the  Court  This  was  a  controversy  as  to  location,  and  it  seems  to  me 
that  the  receipts  should  have  gone  to  the  jury,  as  tending  to  show  the 
existence  of  the  Company,  and  that  it  had  actually  located  and  was  in 
operation  at  the  time  the  receipts  purport  to  have  been  signed. 

Judgment  reversed,  and  new  trial  ordered. 
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WILLIAM  H.  GRAY,  Respondent,  v.  CORNELIUS  J.  EATOX, 

and  others,  Appellants. 

Where,  in  a  ChaDcerj  cause,  certain  iseoes  of  fi&ct  arc  submitted  to,  and  deter- 
mined by  a  jury,  the  granting  of  a  new  trial  is  entirely  discretionary  with  the 
Chancellor,  and  his  action  is  not  revisable. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,  San 
Francisco  County. 

Foote  4*  Aldrickt  for  Appellants.         *  ' 

John  B.  Weller  and  Crockett  if  Page,  for  Respondent 

No  briefs  on  file. 

Hetdenfeldt,  J.,  delivered  the  opinion  of  the  Court  Brtan,  J., 
concurred. 

The  Chancellor  directed  certain  issues  to  be  determined  by  a  jury. 
This  he  had  the  right  to  do,  as  it  might  aid  to  inform  his  conscience. 
By  the  finding  he  is  not  bound  any  more  than  in  his  sound  judgment 
it  is  supported  by  the  evidence.  So  in  his  decree  he  may  be  governed 
by  it,  or  he  may  disregard  it 

The  application,  therefore,  of  the  defendants  for  a  new  trial  upon 
the  issues,  was  supererogatory;  because  the  Judge  had  not  yet  decreed 
upon  the  verdict.  But  if  he  had,  it  was  a  matter  in  his  mere  discre- 
tion, to  grant  or  refuse  the  application,  which  is  not  revisable. 

The  appeal  is  dismissed. 
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CAROLINE  A.  JOYCE.  Respondent,  v.  JOHN  JOYCE,  Appellant. 

Courts  cannot  know  an  under  officer,  and  the  act  and  return  of  a  Deputy  Sheriflf 
is  a  nullity,  unless  done  in  the  name  and  bj  the  authority  of  his  principal. 

A  judgment  by  default  will  be  reversed  by  the  Supreme  Court,  where  the  record 
shows  that  the  defendant  had  not  been  legally  served  with  process. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,  San 
Francisco  County. 

Howard  Sf  Perley,  for  Appellant. 

Crockett  Sf  Page,  for  Respondent. 

No  authorities  were  cited  by  counsel. 

Hbtdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 

This  was  a  judgment  and  decree  by  default  in  a  suit  for  divorce. 

The  record  has  a  certificate  of  service  of  the  complaint,  on  the 
defendant,  in  Humboldt  County,  signed  by  '*J.  C.  Butler,  XJnder- 
Sheriff."  This  is  insufficient  to  prove  service.  It  is  only  by  virtue  of 
his  official  position,  that  the  return  of  the  Sheriff  is  conclusive,  and  of 
such,  the  Courts  must  take  judicial  notice.  But  the  Courts  cannot 
know  an  under-sheriff,  and  the  act  and  return  of  a  deputy  is  a  nullity 
unless  done  in  the  name,  and  by  the  authority,  of  the  Sheriff. 

The  record,  therefore,  does  not  show  that  the  defendant  was  brought 
into  Court  by  service,  and  for  this  reason  the  judgment  is  reversed  and 
the  cause  remanded. 


57 
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ISAAC  LANDSBERGER,   Respondent,  v.  WM.  R.  GORHAM, 

Sheriff,  Appellant. 

The  confidential  counselor,  solicitor,  or  attorney  of  a  party,  cannot  be  compelled 
to  disclose  the  communications  made  to  him,  or  letters,  or  entries  made  by  him 
in  that  capacity. 

The  same  rule  also  extends  to  the  clerk  of  an  attorney. 

In  a  suit  by  a  claimant  of  attached  property  against  the  Sheriff,  the  testimony 
of  a  subsequent  attaching  creditor,  who  has  executed  an  indemnifying  bond  to 
the  Sheriff,  to  save  him  harmless  in  holding  the  property,  Is  not  admissible. 

A  party  has  no  right  to  cross-examine  a  witness,  except  as  to  facts  and  clrcum- 
staiicos  connected  with  the  matter  stated  in  his  direct  examination.  Hrtdkn- 
KKLDT,  J.,  diMenting, 

Appeal  from  the  Saperior  Court  of  the  City  of  San  Francisco. 
The  facts  material  to  the  points  decided,  appear  in  the  opinion  of  the 
Court. 

John  Currey,  for  Appellant.     ^ 

1.  Where  a  party  offers  or  examines  his  own  attorney  or  counsel,  as  a 
witness  in  chief,  the  other  party  is  entitled  to  cross-examine  him  fully, 
as  to  the  subject  matter  of  his  testimony.  1  Greenleaf  on  Ey.,  §§ 
237,  240,  446,  446.    2  Starkie  on  Ev.,  397. 

2.  Where  a  party  proves  by  his  own  attorney  or  counsel,  or  other 
witness,  part  of  a  conversation  or  transaction,  the  other  party  is  enti- 
tled to  cross-examine  the  witness,  as  to  the  whole  conversation  and  as 
to  every  particular  of  the  transaction  and  circumstance  therewith  con- 
nected.   Authorities  cited  sui^a, 

3.  The  statute  does  not  exclude  the  testimony  of  one  attaching  cred- 
itor in  a  suit  by  a  claimant  of  the  attached  property  against  the  Sheriff 
in  favor  of  another  creditor,  though  the  witness  himself  would  not  be 
entitled  to  benefit  by  it.  Prac.  Act,  §§  391,  392,  393.  2  Starkie, 
p.  745. 

A,  M,  Heslep,  for  Respondent. 
No  brief  on  file. 
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L»M  Land8berg»r,  Beapondent,  v.  Wm.  B.  Oorham,  Sheriff,  Appell*ot. 

Bryan,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J.,  con- 
cnrred. 

This  was  an  action  bronght  bj  the  respondent,  to  recover  the  pos- 
session of  property  claimed  by  him,  against  a  Sheriff,  in  possession  of 
the  property  by  virtue  of  an  attachment  levied  upon  it  as  the  property 
of  another. 

It  appears  by  the  record,  that  a  person  acting  in  the  capacity  of  an 
attorney,  or  the  agent  of  an  attorney,  was  called  by  the  plaintiff  to 
prove  the  delivery  of  the  property  to  the  plaintiff,  by  one  Baron, 
against  whom  the  attachment  was  levied.  The  witness  having  testified 
to  the  delivery  of  possession,  the  counsel  for  the  plaintiff  closed  the 
examination  of  the  witness;  upon  which  the  counsel  for  the  defense 
proceeds,  in  cross-examination,  to  ask  of  the  witness  the  following 
questions:  "State  all  the  conversation  between  yourself  and  Baron 
and  plaintiff,  while  you  were  with  them  in  delivering  possession,  and 
particularly  the  conversation  and  remarks  made  by  Baron  to  plaintiff, 
as  to  the  danger  which  he  felt  about  attachment  by  his  creditors,  and 
what  was  said  by  plaintiff  in  reply."  The  witness  hesitated  to  answer 
the  questions,  upon  the  grounds  of  the  betrayal  of  professional  confi- 
dence. The  Court  instructed  the  witness  that  he  must  judge  for  him- 
self, whether  his  answer  would  be  such  a  betrayal,  or  not;  and  under 
this  instruction,  the  witness  declined  answering.  The  action  of  the 
Court  is  assigned  as  error.  It  has  been  the  well-settled  rule  iu  the 
English  Courts,  that  the  confidential  counselor,  solicitor,  or  attorney  of 
the  party,  cannot  be  compelled  to  disclose  communications  made  to 
him,  or  entries  made  by  him,  in  that  capacity.  1  Greenl.  Evidence, 
§  237,  and  the  English  cases  there  cited.  Whether  this  exemption 
extended  to  an  attorney's,  or  barrister's  clerk,  was  formerly  doubted, 
says  Mr.  Qreenleaf,  but  has  since  been  conceded,  from  the  necessity  of 
the  employment  of  clerks,  and  of  the  confidential  relations  which  they 
sustain  to  the  attorney  and  client.  In  the  case  of  Jackson  v,  French, 
3  Wendell,  339,  the  same  doctrine  is  held  as  to  counsel  and  interpret- 
ers, and  with  some  hesitation  is  extended  to  the  clerks  of  an  attorney 
and  counselor.  The  same  doctrine  is  also  held  in  Foster  v.  Shaw,  12 
Pickering, — Chief  Justice  Shaw  delivering  the  opinion  of  the  Court, 
and  approving  the  doctrine  of  Perkins  v,  Hawkshaw,  2  Starkie's  Bep , 
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239,  in  regard  to  commonicatioDS  to  agents;  aod  aho  in  the  case  of 
Taylor  v,  Foster,  2  Car.  &  P.,  195,  in  regard  to  commonicatiODS  to 
attorney's  clerks.  In  the  case  of  Bean  v.  Qnimby,  5  New  Hampshke 
Rep.,  94,  it  was  held  that,  in  that  State,  the  priyilege  of  clients  to 
hare  their  coramnnioations  kept  secret,  extended  to  any  other  person 
than  an  attorney  who  might  be  employed  to  manage  a  cause — ^npon  the 
ground  that  the  statute  of  that  State  permitted  any  person  of  good 
and  reputable  character,  to  take  charge  of  a  cause.  It  is  insisted  by 
counsel  in  the  case  before  us,  that  the  question  asked  is  but  a  cross- 
examination  upon  the  same  subject  matter  as  testified  to  by  the  witness 
in  his  examination  in  chief. 

This  construction  is  clearly  wrong.  The  witness  is  asked  in  chief,  a 
simple  question  as  to  the  delirery  of  property,  and  the  cross-examina- 
tion seeks  to  obtain  from  him  all  conversation  occurring  between  the 
client  of  the  attorney  and  himself,  whilst  he  is  acting  either  as  attor- . 
ney,  or  as  the  clerk  of  another  attorney.  Any  question  which  related 
immediately  to  the  deliyery  of  the  property,  upon  which  the  witness 
had  been  interrogated,  was  admissible. 

Whatever  difference  of  opinion  may  have  formerly  existed  as  to  the 
extent  to  which  a  cross-examination  might  be  carried,  is  fully  estab- 
lished by  the  Supreme  Court  of  the  United  States,  in  the  case  of  The 
Philadelphia  and  Trenton  Railroad  Company  v,  Stimpson,  14  Peters, 
448,  "  That  a  party  has  no  right  to  cross-examine  a  witness,  except  as 
to  facts  and  circumstances  connected  with  the  matter  stated  in  his 
direct  examination.''  If  the  party  wishes  to  examine  upon  other  mat- 
ters, he  has  the  opportunity  of  making  the  witness  his  own,  and  calling 
him  as  such  upon  the  trial.  Upon  this  ground  alone,  the  question 
would  be  improper,  leaying  out  of  view  the  fact  that  the  witness  occu- 
pied a  position  which,  according  to  his  own  statement,  would,  if  he 
answered,  compel  him  to  reveal  communications  made  to  him  whilst 
occupying  the  confidential  relation  of  attorney  or  clerk  with  a  client. 

As  to  the  third  assignment  of  error,  the  person  offered  as  a  witness 
being  a  subsequent  attaching  creditor,  and  having  given  a  bond  to  the 
Sheriff  to  save  him  harmless  in  holding  the  identical  property  which  is 
the  subject  of  this  action,  was  not  a  competent  witness.     He  must  be 
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treated  in  the  light  of  a  person  for  whose  immediate  benefit  the  suit 
was  prosecuted,  and  excluded  under  the  statute. 
The  judgment  of  the  Court  below  is  affirmed,  with  costs. 

Heydenfeldt,  J.  I  concur,  upon  the  ground  that  the  witness 
was  entitled  to  privilege  against  the  betrayal  of  professional  confidence. 
I  disagree  as  to  the  rule  of  evidence  laid  down  in  cross-examinations, 
preferring  to  adopt  the  English  rule,  to  the  one  relied  on  by  my 
associate. 


RITCHIE,  OSGOOD  &  CO,,  Respondents,  v.  ClTAS.  M.  DAVIS, 

Appellant. 

Tboagh  a  plea  would  be  bad  apon  demurrer,  yet  if  no  objection  be  taken  at  the 
time,  and  the  case  be  submitted  to  a  referee,  the  defect  of  the  plea  is  not  suffi- 
cient reason  to  set  aside  the  report. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District, 
San  Francisco  County. 

This  was  an  action  brought  upon  a  store  account.  Defendant  denied 
generally,  and  pleaded  specially  the  statute  of  limitations.  The  cause 
was  submitted  to  a  referee  to  report  a  judgment.  The  referee  reported 
a  judgment  in  favor  of  the  plaintiffs  for  $240,  the  amount  of  the  last 
item  charged  in  the  account. 

The  plaintiffs  moved  to  have  the  report  set  aside,  and  have  the  case 
recommitted  to  the  referee,  which  motion  the  Court  granted.  At  the 
same  time,  the  defendant  asked  leave  to  amend  that  part  of  his  answer 
relating  to  his  plea  of  the  statute  of  limitations.  This  request  the 
Court  refused. 

Afterward,  the  referee  filed  his  second  report,  in  which  he  gave  the 
plaintiffs  judgment  for  $1,383  83,  the  whole  amount  sued  for. 

The  Court  denied  a  motion  for  a  new  trial,  and  respondent  appealed. 

H.  Let  and  B.  C.  Whitman,  for  Appellant. 
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Aug,  M.  Heslep,  for  Respondents. 
No  briefs  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Hetdenfeldt, 
J.,  concurred. 

The  Court  below  erred  in  setting  aside  the  first  report  of  the  referee 
The  plea  of  the  defendant  would  have  been  bad  upon  demurrer,  but 
as  no  objection  was  taken  at  the  time,  and  the  case  submitted  to  the 
referee,  this  was  not  sufficient  reason  for  setting  aside  the  report  If 
it  was,  we  are  at  a  loss  to  understand  why  the  Court  refused  to  permit 
the  defendant  to  amend  his  plea,  when  it  was  evident  from  the  report, 
that  the  plaintiffs  could  not  recover  if  the  statute  was  properly  pleaded. 

This  was  not  only  a  gross  abuse  of  discretion,  but  an  absolute  denial 
of  law  and  justice,  inconsistent  with  every  rule  of  right  or  reason. 

The  judgment  is  reversed,  and  the  Court  below  directed  to  enter 
judgment  for  the  amount,  $240,  with  legal  interest  from  the  30th  of 
April,  1853,  being  the  amount  first  reported  by  the  referee, — the 
plaintiffs  to  pay  all  costs  that  have  accrued  in  this  case  subsequent  to 
the  filing  of  said  report. 


Digitized  by  VjOOQIC 


OCTOBER  TEEM.  46» 


J.  DUko,  Appellant,  v.  J.  Byrne,  Defendant,  and  Anne  Byrne,  Intenrenoor  and  Reepondent. 


5    466 

JOHN  DILLON,  Appellant,  v.  JOHN  BYRNE,  Defendant,  and   MJ| 
ANNE  BYRNE,  Intervener  and  Respondent.  1120  m 

B.  bouffht  the  premiseB  in  controTeny,  and  executed  a  note  in  part  pajment, 
which  was  afterward  transfenred  to  ihe  plaintiff.  Soon  after  the  tranuer,  the 
plaintiff  loaned  B.  an  additional  sum,  and  took  his  note  and  a  new  mortgage 
on  the  same  lot,  and  his  interest  in  another  lot,  and  caused  the  first  mortgage 
to  be  canceled  and  satisfied  of  record.  In  a  suit  to  foreclose  the  mortgage,  the 
wifie  of  B.  intervened  and  claimed  the  premises  as  a  homestead.  Hetdt  that 
the  land  was  liable  for  the  remainder  of  the  purchase  money,  no  matter  to  what  * 

purpose  it  might  be  devoted. 

The  land  is  charged  with  a  debt,  which  can  only  be  discharged  by  payment,  vol- 
untary relinquishment,  or  the  acceptance  of  some  new  or  other  security. 

The  plaintiff  is  entitled  to  make  out  of  the  lot  claimed  as  a  homestead  only  the 
actual  amount  of  the  purchase  money  and  interest  remaining  due,  and  fbr  the 
excess  over  such  purchase  money,  he  must  proceed  on  his  other  security,  or 
against  the  party,  but  not  against  the  homestead. 

Where  a  new  mortgage  is  executed  in  lieu  of  an  old  mortgage,  for  the  same  debt,  , 

the  execution  of  the  new  and  satisfaction  of  the  old  mortgage,  may  be  regarded 
as  simultaneous  acts. 

Where  a  mortgage  is  a  mere  security  for  the  purchase  money  of  the  property,  the 
debt  is  not  lost  by  the  acceptance  of  a  new  mortgage,  intended  to  supply  the 
old  one  and  secure  the  same  debt. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District,  San 
Joaquin  County. 

Bill  for  foreclosure  of  a  mortgage  of  certain  property  in  the  County 
of  San  Joaquin.  Anne  Byrne,  the  wife  of  the  defendant,  having  failed 
to  sign  the  mortgage,  intervened,  and  claimed  a  homestead. 

The  facts  material  to  the  points  decided,  appear  in  the  opinion  of  the 
Court. 

A.  C,  Baine,  for  Appellant. 

The  decree  of  the  Court  below  was  manifestly  erroneous:  the  first 
mortgage  was  given  by  Byrne  for  the  purchase  money.  His  taking 
the  second  mortgage  was  not  intended  as  a  relinquishment  of  his 
security;  he  still  held  the  land  for  the  debt.  See  Comp.  Laws,  p.  950. 
8  Cow.,  147.  8  lb.,  76.  6  Johns.,  68.  16  lb.,  458.  1  Freeman 
Ch.,  105.  6  Johns.  Ch.,  393.  This  is  not  a  case  of  a  vendor  seeking 
to  enforce  an  equitable  lien  given  by  the  rules  of  equity. 
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Hall  Sf  Huggins,  for  Respondent. 

The  plaintiff  being  the  assignee  of  the  Tendor,  is  not  entitled  to  the 
eqnitable  lien  of  a  vendor  of  real  estate  for  unpaid  purchase  money* 
4  Kent's  Com.,  154.  Fish  v.  Howland,  1  Paige,  30.  White  t?.  Dough- 
erty, 1  Mart.  &  Yerg.,  309.  Booue  v.  Murphy,  6  Blackf.,  272.  Sal- 
mon V,  Hoffman,  2  Cal.,  138. 

The  satisfaction  of  the  mortgage  furnishes  the  highest  and  moat 
conclusive  evidence  of  an  agreement  and  intention  to  extinguish  it;  the 
parties  adopting  the  most  effectual  mode  provided  by  law  of  accom- 
plishing their  purpose.  Mason  v,  Wickersham,  4  Watts  &  Serg.,  100. 
Jones  V.  Johnson,  3  lb.,  276.  Wetherby  v.  Mann,  11  lb.,  513.  Gar- 
diner V,  Hart,  1  Rich.,  601.  Van  Vleet  v.  Jones,  1  Spencer,  341. 
Toby  V.  Barber,  5  Johns.,  68. 

MuBBAY,  C.  J.,  delivered  the  opinion  of  the  Court.  Hetdenfelot,  J., 
concurred. 

The  plaintiff  filed  his  bill  in  the  Court  below  to  foreclose  a  mortgage. 
The  facts  are  substantially  as  follows:  That  John  Byrne  bought  the 
premises  in  controversy,  and  executed  a  note  and  mortgage  in  part  pay- 
ment, which  was  afterward  transferred  to  the  plaintiff.  Shortly  after 
this  transfer,  the  plaintiff  loaned  to  Byrne  an  additional  sum,  and  took 
from  him  a  note  and  a  new  mortgage  on  the  same  lot,  and  on  his  undi- 
vided interest  in  another  lot,  and  caused  the  first  mortgage  to  be  can- 
celed and  satisfied  of  record.  It  is  now  sought  to  evade  the  latter 
mortgage,  and  hold  the  premises  as  a  homestead. 

The  statute  of  this  State  exempts  the  homestead  from  forced  sale, 
except  as  to  mechanics*,  laborers',  or  vendors'  liens,  or  mortgages  law- 
fully obtained.  It  is  further  provided,  that  no  mortgage,  sale,  or 
alienation  of  said  land,  shall  be  valid,  except  the  same  is  signed  by  the 
irife. 

There  can  be  no  doubt,  that  by  the  provisions  of  the  Act  just  quoted, 
the  land  would  be  liable  for  the  remainder  of  the  purchase  money,  do 
matter  to  what  purpose  it  might  be  devoted.  It  is  charged  with  a 
debt  which  can  only  be  discharged  by  payment,  voluntary  relinquish- 
ment, or  the  acceptance  of  some  new  and  other  security.  Has  there 
been  any  substitution  of  a  new  security;  or  any  act  of  the  pldntiff 
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tendiDg  to  show  a  reliDqaishmeDt  of  his  claim  to  hold  the  land  subse- 
qoent  to  the  mortgage?  I  think  not.  The  additional  loan  and  the 
new  mortgage,  show  a  disposition  to  hold  the  lot  for  the  debt,  and  in 
point  of  law,  the  execution  of  the  new,  and  the  satisfaction  of  the 
old  mortgage,  may  be  regarded  as  simultaneous  acts.  A  Court  of 
Equity  will  not  lend  its  aid  to  do  an  injustice,  and  assist  a  party  in 
escaping  from  a  just  liability  which  he  has  contracted. 

The  authorities  which  have  been  cited  in  relation  to  the  rendor's 
lien,  have  no  application  in  this  case:  the  rights  of  the  parties  before 
us,  grow  out  of  the  statute. 

Treating  the  mortgage  as  a  mere  security  for  the  purchase  money,  it 
is  evident  that  the  debt  could  not  be  lost  by  the  acceptance  of  a  new 
mortgage  intended  to  supply  the  old  one  and  secure  the  same  debt. 

We  are  of  opinion,  that  while  the  land  was  chargeable  for  the  pur- 
chase money,  that  charge  could  not  be  evaded  by  the  execution  of  any 
new  mortgage,  designed  to  secure  the  debt.  But  at  the  same  time 
we  are  of  the  opinion,  that  no  more  than  the  actual  amount  of  the 
purchase  money,  and  interest  remaining  due,  can  be  made  out  of  the 
lot, — and  that  for  the  excess,  the  plaintiff  must  proceed  on  his  other 
security,  or  against  the  party,  but  not  against  the  homestead. 

The  judgment  of  the  District  Court  is  reversed,  with  directions  to 
enter  a  decree  in  conformity  with  this  opinion. 


GEORGE  W.  SIMPERS  and  J.  F.  CRAUMER,  Appellants,  v. 
ELLEN  SLOAN  and  JOHN  D.  SLOAN,  Respondents. 

A  married  woidad  has  no  power  to  sign  in  her  own  name  a  promissory  note,  and 
execute  a  mortgage  to  secure  its  payment. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
San  Francisco  County. 

Action  brought  to  foreclose  a  mortgage  executed  by  the  defendant, 

58 
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Ellen  Sloan,  to  secore  the  payment  of  a  promissory  note  made  by 
her. 

The  case  was  tried  by  the  Court,  who  fonud,  that  at  the  time  of  the 
signing  of  the  note  and  the  execution  of  the  mortgage,  Ellen  Sloan 
was  a  married  woman.  The  Court  gave  judgment  for  the  defendants. 
Plaintiff  appealed. 

Thomas  C.  Hambly^  for  Appellants. 
William  H,  Rhodes,  for  Respondents. 
No  briefs  on  file. 

Heydbnpeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

That  SL  feme  covert  has  no  power  to  make  a  contract  is  a  doctrine  of 
the  law  which  this  Court  has  no  power  to  disturb.  Like  every  general 
rule,  it  has  its  exceptions;  but  they  are  well  defined,  and  this  case  is 
not  one  of  them. 

Judgment  affirmed. 


JOSEPH  C.  PALMER,  Appellant,  v.  A.  W.  GOODWIN  and 
GEORGE  BOWEN,  RespondenU. 

The  holder  of  negotiable  paper  indorsed  before  matarity,  is  sapposed  to  be  the 
bona  fide  owner  of  the  same,  and  all  intendments  are  in  favor  of  his  right 

The  presumption  of  the  law  is  in  favor  of  such  holder,  to  rebat  which,  it  is  neces- 
sary to  show  by  competent  testimony  that  he  is  not  the  bona  fide  holder,  or  that 
the  note  was  not  indorsed  until  after  maturity,  or  some  other  fB^ct  firom  which 
the  law  will  imply  a  flraud. 

It  is  not  necessary  that  the  plaintiff  should  show  how  he  became  poasesseil  of  the 
note,  or  the  consideration  paid  ;  the  onut  is  on  the  defendant,  and  facts  proven, 
and  not  suspicions,  are  necessary  to  defeat  a  right  of  recovery. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 
The  facts  material  to  the  points  decided  appear  in  the  opinion  of 
the  Court. 
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Lockwood,  Tyler  and  Wallace,  for  Appellant. 
No  brief  on  file. 

Nathaniel  Bennett^  for  Respondents. 

Under  the  facts  proved  in  this  case,  the  plaintiff  is  not  entitled  to 
recover  without  proving  that  he  took  the  note  bona  fide^  without  no- 
tice, in  the  usual  course  of  trade,  and  that  he  paid  therefor  a  valuable 
consideration. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court  Hetdenfkldt, 
J.,  concurred. 

Conceding  the  right  of  Perry,  as  a  judgment  creditor  of  Adams  & 
Co.,  to  intervene  in  this  suit,  the  judgment  is  improper. 

The  third  instruction,  "  that  if  the  defendants'  evidence  has  raised  a 
well  grounded  suspicion  in  the  minds  of  the  jury,  that  the  plaintiff  did 
not  come  fairly  by  the  note  in  question,  and  is  not  the  bona  fide  holder 
and  owner  thereof,  this  would  throw  the  proof  of  the  bona  fides  upon 
the  plaintiff;  and  if  the  jury  believed  that  this  well  grounded  suspicion 
of  want  of  ownership  existed,  and  also  believed,  that  the  plaintiff  had 
not  shown  by  evidence  how  he  came  by  the  note,  and  the  consideration 
he  gave  for  it,  so  as  to  convince  them  that  he  was  the  bona  fide  owner, 
for  a  valuable  consideration,  they  should  find  for  the  intervenor,"  is 
erroneous. 

The  holder  of  negotiable  paper,  endorsed  before  maturity,  is  supposed 
to  be  the  bona  fide  owner  of  the  same,  and  all  intendments  are  in  favor 
of  his  right. 

The  safety  and  convenience  of  the  commercial  community  depend  on 
this  rule,  and  it  is  not  to  be  defeated  by  any  suspicions.  The  presump- 
tion of  the  law  is  in  favor  of  the  plaintiff,  he  being  the  holder;  to  rebut 
which,  it  is  necessary  to  show  by  competent  testimony  that  he  is  not 
the  bona  fide  holder,  or  that  the  note  was  not  indorsed  until  after 
maturity,  or  some  other  fact,  from  which  the  law  will  imply  a  fraud. 

It  is  not  necessary  that  the  plaintiff  should  show  how  he  became 
possessed  of  the  note,  or  the  consideration  paid;  the  ontis  is  on  the 
defendant,  and  facts  proven,  and  not  suspicions,  are  necessary  to  defeat 
a  right  of  recovery. 

Besides  this,  there  was  much  irrelevant  testimony  admitted  on  the 
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trial.  The  rascality  of  I.  G.  Woods,  and  the  virtaes  of  the  principal 
witness,  James  King  of  Wm.,  had  nothing  to  do  with  the  matter,  and 
it  was  prejudicing  the  plaintiff's  case,  to  admit  on  the  trial  this  epic 
narrative  of  the  manner  in  which  confidence  had  been  betrayed,  and 
public  crednlity  imposed  upon.  It  is  easily  to  be  understood,  bow  any 
jury,  carried  away  by  their  indignation  at  the  relation  of  the  dishonest 
practices  of  Adams  &  Co.,  might  lose  sight  of  an  honest  litigant,  or,  in 
their  mental  abstraction,  couple  him  with  all  the  frauds  which  they  had 
heard  so 'graphically  delineated. 

The  rerdict  itself  involves  an  inconsistency.  It  finds  the  intervenor 
entitled  to  the  amount  in  dispute,  and  at  the  same  time  exculpates  the 
plaintiff  "  of  having  obtained  the  note  in  an  improper  manner,"  which, 
if  true,  would  entitle  him  to  recover;  for,  unless  there  was,  on  the  part 
of  the  plaintiff,  some  gross  impropriety  in  obtaining  the  note,  he  was 
entitled  to  recover. 

For  these  reasons,  the  'judgment  is  reversed,  and  a  venire  de  novo 
awarded. 


DAVID  O.  ROBINSON,  Appellant,  v.  PIOCHB,  BAYERQUE 
&  CO.,  Respondents. 

Intoxication  of  the  plaintiiT  is  no  defense  to  an  action  for  damages  for  im'aries 
caused  by  falling  through  an  uncovered  hole  in  the  sidewalk  ot  a  public  street. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

Action  for  damages  sustained  by  the  plaintiff  in  falling  into  aa 
uncovered  hole,  dug  in  the  sidewalk  in  front  of  defendants'  premises. 

The  Court  below  gave  the  following  instructions  to  the  jury: 

Third — "  If  the  plaintiff's  negligence  in  any  manner  contributed  to 
his  injury,  he  cannot  recover," 

Fourth — "  If  at  the  time  of  the  accident  the  plaintiff  was  intoxi- 
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cated  from  the  use  of  ardent  spirits,  and  that  was  one  of  the  causes 
which  caased  the  accident,  the  plaintiff  cannot  recover.'' 

Fifth — *'  Drnnkenness  at  the  time  of  the  accident  on  the  part  of  the 
plaintiflF,  is  proper  for  the  jnry  to  consider  on  the  subject  of  negligence 
on  the  part  of  the  plaintiC 

The  jary  found  a  verdict  for  the  defendants,  and  plaintiff  appealed. 

/.  B  Hart,  for  Appellant. 

Cited,  Blake  v.  Feins,  1  Seld.,  49.  Earles  v.  Hall,  2  Met.,  358. 
Major  of  New  York  v,  Bailey,  2  Denio,  435,  and  cases  cited. 

Cook  4-  Olds,  for  Respondents. 

Drunkenness  on  the  part  of  the  plaintiff,  was  proper  to  be  considered 
by  the  jnry,  in  arriving  at  the  fact  as  to  whether  the  plaintiff  was  free 
from  fault.  Hartfield  v.  Roper,  21  Wend.,  615.  Lane  v.  Crombie, 
12  Pick.,  116.  Pluckwell  t?.  Wilson,  5  Car.  &  P.,  375.  Williams  v. 
Holland,  6  lb.,  23.    Brownell  v.  Flagler,  5  Hill,  282,  and  cases  cited. 

Hkydenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 

The  Court  below  erred  in  giving  the  third,  fourth  and  fifth  instruc- 
tions. If  the  defendants  were  at  fault  in  leaving  an  uncovered  hole  in 
the  sidewalk  of  a  public  street,  the  intoxication  of  the  plaintiff  cannot 
excuse  such  gross  negligence.  A  drunken  man  is  as  much  entitled  to 
a  safe  street,  as  a  sober  one,  and  much  more  in  need  of  it. 

The  judgment  is  reversed  and  the  cause  remanded. 


MARIANO  G.  VALLEJO  and  FRANCISCA  B.  VALLEJO, 
Respondents,  r.  ANDREW  RANDALL,  and  others.  Appellants. 

Actions  for  the  foreclosare  of  mortgages  most  be  tried  in  the  county  in  which  the 
subject  of  the  action,  or  some  part  thereof,  is  situated. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
San  Francisco  County. 
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The  opinion  of  the  Gonrt  contftins  the  facts. 

Win,  J.  Shato,  for  Appellants. 

B.  S.  Brooks^  for  Respondent. 

No  authorities  were  cited  by  counsel. 

Terrt,  J.y  delivered  the  opinion  of  the  Gonrt.  Murrat,  C.  J.,  and 
Hetdenfeldt,  J.,  concurred. 

The  respondent  commenced  an  action  against  the  appellant  in  the 
District  Court  of  the  Twelfth  District  for  the  Countj  of  San  Fran- 
cisco, for  the  foreclosure  of  a  mortgage  on  certain  land  situated  in  the 
Countj  of  Solano. 

The  appellant,  Randall,  filed  his  answer,  in  which  he  set  out,  amongst 
other  matters,  that  the  Court  had  no  jurisdiction  to  try  said  cause, — 
the  mortgaged  premises  described  in  the  complaint  being  situated 
wholly  within  the  County  of  Solano.  To  this  portion  of  the  answer  of 
appellant,  respondent  demurred.  The  Court  sustained  the  demurrer, 
and  after  hearing  evidence,  entered  a  decree  for  the  foreclosure  of  the 
mortgage  and  sale  of  the  premises. 

From  this  judgment  an  appeal  was  taken.  The  eighteenth  section 
of  the  ''Act  to  regulate  Proceedings  in  Civil  Cases,"  provides  that 
actions  for  the  foreclosure  of  mortgages,  must  be  tried  in  the  county  in 
which  the  subject  of  the  action,  or  some  part  thereof,  is  situated.  In 
this  case,  it  appearing  from  the  complaint  as  well  as  answer  of  Randall, 
that  the  subject  of  the  action  was  situated  wholly  without  the  County 
of  San  Francisco,  the  Court  of  its  own  motion  should  have  ordered  a 
change  of  venue,  and  the  failure  to  do  so  was  error. 

It  is  ordered  that  the  judgment  be  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  the  Court  below,  to  transmit  the 
record  for  trial  to  the  District  Court  of  the  Seventh  District  for  the 
County  of  Solano. 
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H.  S  WASHBURN,  Respoodent,  v.  SOLOMON  E.  ALDEN,  SI- 
MON B.  HUNT,  and  LLOYD  MINTURN,  Appellants. 

Creneral  words  in  powers  of  attorney  are  limited  and  controlled  by  particular 
terms  and  designations. 

Where  B  authorizes  A  to  do  all  acts  in  his  name  concerning  their  mining  opera- 
tions, followed  by  the  authority  to  sign  B's  name  to  any  company  articles,  does 
not  authorize  A  to  elgn  B's  name  to  a  promissory  note,  even  where  the  money 
was  used  In  carrying  on  their  joint  mining  operations. 

The  authority  to  sign  bis  name  In  this  particular  instance,  is  a  limitation  upon 
what  might  otherwise  be  considered  a  geneial  power. 

A  defendant  who  has  suffered  default,  is  not  a  competent  witness  to  prove  that 
he  was  authorized  by  his  co-defendant  to  sign  his  name  to  a  note,  as  by  so 
doing,  he  would  reduce  the  amount  of  judgment  against  himself. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
San  Francisco  Coonty.  . 

The  action  was  brought  upon  a  promissory  note,  of  which  the  fol- 
lowing is  a  copy : 

$500.  Grass  Valley,  April  24,  185L 

One  day  after  date,  we  jointly  and  severally  agree  to  pay  Mowry  W. 
Smith,  or  order,  the  sum  of  five  hundred  dollars,  value  received. 

Simon  B.  Hunt, 
Solomon  E.  Aldek, 
By  his  Attorney,  Simon  B.  Hunt, 
Lloyd  Minturn. 

The  note  was  endorsed  by  Smith  without  recourse,  and  transferred 
to  the  plaintiff. 

Hunt  suffered  a  default,  and  Alden  answered,  denying  the  execution 
of  the  note,  and  alleging  that  his  name  had  been  signed  to  it  without 
his  authority. 

Plaintiff,  in  order  to  fix  Alden's  liability,  produced  a  power  of  attor- 
ney from  Alden  to  Hunt,  authorizing  him  to  perform,  in  Alden's  name, 
all  acts  concerning  certain  mining  operations,  in  which  he  and  Hunt 
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were  engaged,  and  also  empowering  him  to  sign  bis  name  to  any  com- 
pany articles. 

Plaintiff  also  offered  to  prove  by  Hout,  that  Alden  had  anthorized 
him  to  sign  the  note,  which  testimony  the  Coort  ruled  oat  Plaintiff 
excepted. 

It  was  in  proof  that  the  money  for  which  the  note  had  been  given 
had  been  nsed  in  carrying  on  their  joint  mining  operations. 

The  Court  decreed  a  nonsnit,  and  afterwards  set  the  order  aside  and 
granted  a  new  trial.    Defendants  appealed. 

Haights  Sf  Gary,  for  Appellants. 

To  the  point  that  Hunt  had  no  authority  to  bind  Alden  by  signing 
the  note,  cited  Rossiter  v.  Rossiter,  8  Wend.,  494. 

G.  P.  Fobesy  for  Respondent. 

In  support  of  Hunt's  authority,  cited  21  Wend.,  219.  6  Cow.,  354. 
2  Kent's  Com.,  792,  804.  Ch.  on  Cont.,  199.  15  Johns.,  44.  10 
Wend.,  275.  17  Ohio,  466.  4  Met.,  529.  4  Cow.,  659.  1  Denio, 
119.    Hunt's  testimony  was  admissible — 4  McCord,  412. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Hkydknfeldt,  J., 
concurred. 

This  is  an  appeal  from  an  order  setting  aside  a  judgment  of  nonsuit, 
and  granting  a  new  trial.  It  does  not  appear  from  the  record  upon 
what  ground  the  judgment  was  set  aside,  and  we  are  therefore  led  to 
the  conclusion,  that  it  must  have  been  in  consequence  of  some  supposed 
error  committed  on  the  trial. 

It  is  a  familiar  principle,  that  general  words  in  powers  of  attorney 
are  limited  and  controlled  by  particular  terms  and  designations.  The 
authority  granted  by  B  to  A,  '*  to  do  all  acts  in  his  name,  concerning 
their  mining  operations,"  followed  by  the  authority  to  sign  B's  name  to 
any  '*  company  articles,"  does  not  authorize  A  to  sign  B's  name  to  a 
promissory  note,  even  where  the  money  was  used  for  the  purpose  of 
carrying  on  their  joint  mining  operations.  The  authority  to  sign  his 
name,  in  this  instance,  is  a  limitation  upon  what  might  otherwise  be 
considered  a  general  power. 

There  was  no  error  in  excluding  the  testimony  of  Hunt;  he  was  u 
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defendant,  and  had  suffered  a  default.     If  admitted,  to  prove  that  he 
was  authorized  by  Alden  to  sign  the  note,  he  would  thereby  have 
reduced  the  amount  of  the  judgment  against  himself. 
The  order  granting  a  new  trial  is  reversed. 


JACOB  GREWELL,  Respondent,  v.  SAMUEL  M.  HENDERSON, 

Appellant. 

The  Practice  Act  allows  a  party  ten  days  after  the  service  of  the  gammons,  to  file 
his  answer,  if  served  in  the  county ;  twenty  days  if  out  of  the  county,  but 
within  the  judicial  district ;  and  forty  days  in  all  other  cases.  A  nonresident 
of  the  State  would  come  under  the  last  clause,  and  be  entited  to  forty  days 
after  the  service  of  the  summous. 

The  Practice  Act  further  provides,  iu  relation  to  service  on  non-residents  by 
publication,  that  '*  the  service  of  the  summons  shall  be  deemed  complete  at 
the  expiration  of  the  time  prescribed  by  the  order  of  publication.^'  Held^  that 
the  publication  only  effects  the  service  of  the  summons,  and  the  defendant  is 
entitled  to  forty  days  after  the  period  of  publication,  to  file  his  answer. 

Afpejil  from  the  District  Court  of  the  Third  Judicial  District,  Santa 
Clara  County. 

The  facts  material  to  the  points  decided,  appear  in  the  opinion  of  the 
Court. 

A.  iH  Crane,  for  Appellant. 

Wallace  Sf  Ryland,  for  Respondent. 

No  briefs  on  file. 

Hetdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J., 
concurred. 

The  only  error  necessary  to  be  considered,  is  the  first  one  assigned, 
yix:  that  the  judgment  was  rendered  before  the  expiration  of  the  time 
allowed  by  law  for  the  defendant  to  answer. 

There  was  an  affidavit  of  the  non-residence  of  the  defendant,  and  an 
69 
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order  of  poblicatioo  for  three  months.  Almost  immediately  after  the 
time  for  poblicattoo  ceased,  the  judgment  was  rendered. 

This  was  wrong,  according  to  the  plain  interpretation  of  the  statute. 
See  Practice  Act,  §§  25,  80,  31.  The  Act  allows  a  party  ten  days 
after  the  service  of  the  summons  to  file  his  answer,  if  served  in  the 
connty  ;  twenty  days  if  out  of  the  connty,  bnt  within  the  judicial 
district;  forty  days  in  all  other  cases.  A  non  resident  of  the  State 
would  therefore  come  under  the  last  clause,  and  be  entitled  to  forty 
days,  after  the  service  of  the  summons. 

Then  in  that  portion  of  the  Act  providing  for  service  on  non-resi- 
dents by  publication,  it  is  declared,  "  the  service  of  the  summons  shall 
be  deemed  complete,  at  the  expiration  of  the  time  prescribed  by  the 
order  of  publication." 

It  will  be  seen,  therefore,  that  the  publication  only  effects  the  service 
of  the  summons;  and  as  the  defendant  has  forty  days  to  answer,  after 
the  service  of  the  summons,  it  follows  he  must  be  entitled  to  forty  days 
after  the  lapse  of  the  period  of  publication. 

The  judgment  is  reversed  and  the  cause  remanded. 


SHAW  &  REED,  Respondents,  v.  GEORGE  H.  DAVIS,  Appellant. 


A  broker,  whose  commissions  or  compensation  depends  on  bis  principal's  reco- 

^,  is  incompetent  as  f  *  - 

be  event  of  tbe  suit. 


very,  is  incompetent  as  a  witness,  on  tbe  ground  that  be  is  directly  interested 
in  the  * 


Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

Pearkes  Sf  Wattson,  for  Appellant. 

Robinson  4"  Beatty,  for  Respondents. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.    Hetoenfxldt,  J., 
concurred. 
On  the  trial  of  this  cause  in  the  Court  below,  the  plaintiffii  intro- 
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daced  as  a  witness  one  Webb,  who  testified  on  his  voir  dire,  that  he 
had  negotiated  the  contract  between  the  parties,  and  that  his  broker- 
age or  compensation  depended  on  the  plaintiff's  recoyerj;  as  it  was  a 
custom  among  brokers  not  to  charge  commissions  in  case  a  sale  mis- 
carried. 

The  witness  was  incompetent,  and  should  have  been  excluded;  inas- 
much as  he  was  directly  interested  in  the  event  of  the  suit. 

Judgment  reversed,  and  new  trial  ordered. 


\m^ 


CHARLES  D.  POSTEN,   Appellant,  v.  JOSEPH   RASSETTB 
and  R.  G.  CROZIER,  Respondents. 

Exceptions  to  the  admissibility  of  a  deed  in  evidence,  must  be  taken  advantage 
of  at  nisi  prhu. 

The  destmction  of  a  power  of  attorney,  does  not  destroy  the  power.  Upon  the 
loss  of  the  paper,  there  is  no  reason  why  its  existence  should  not  be  shown  and 
the  power  continued,  so  as  to  carry  out  the  object  of  both  the  principal  and 
agent. 

In  the  case  of  lost  instrnments,  where  no  copy  has  been  preserved,  it  is  not  to  be 
expected  that  witnesses  can  recite  its  conttrnts,  word  for  word.  It  is  sufficient 
if  intelligent  witDesses.  who  have  read  the  paper,  understood  itfl  object  and 
can  state  it  with  precision. 

Where  a  power  of  attorney  is  conpled  with  an  interest,  upon  proper  allegations, 
sustained  by  unequivocal  proof,  a  Court  of  Equity  will  restrain  its  revocation, 
and  enable  the  attorney  to  execute  the  trust 

The  Mexican  system  knew  nothing  of  the  common  law  doctrine  of  seals.  A 
power  of  attorney  executed  while  those  laws  were  in  force,  is  therefore  good 
without  a  seal. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District,  San 
Francisco  County. 

Ejectment  for  certain  property  in  San  Francisco, 

The  facts  are  as  follows:  On  the  4th  day  of  January,  1850,  Robert 
A.  Parker,  by  virtue  of  a  power  of  attorney  from  one  Charles  C.  South- 
ard, sold  and  conveyed  to  James  Cunningham,  the  property  in  dispute. 
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In  May,  1858,  ConniDgham  conveyed  to  Rassette,  under  whom 
Grozter  claims.  In  December  of  the  fame  year,  Sonthard,  with  a  full 
knowledge  of  the  former  conyeyance,  sold  the  property  to  the  plaintiff. 

At  the  trial,  defendants  produced  the  deed  from  Southard  to  Cun- 
ningham, and  the  subsequent  conveyances,  and  In  order  to  prove  that 
Parker  had  authority  to  sell»  called  R  H.  Sinton,  who  testified  that 
he  was  the  Notary  Public  before  whom  the  deed  from  Southard  was 
acknowledged;  that  he  had  seen  a  power  of  attorney  from  Southard 
to  Parker,  authorizing  him  to  sell  the  property  in  dispute;  that  such 
power  was  made  out  in  the  usual  form,  and  that  it  had  been  destroyed 
in  the  burning  of  the  Parker  House,  in  the  year  1849, 

Charles  C.  Parker  also  testified  to  the  existence  of  the  power  of 
attorney,  and  to  its  contents  and  loss.  Both  Sinton  and  Parker  testi- 
fied that  they  were  familiar  with,  and  in  the  habit  of  drawing  such 
Instruments.  To  the  whole  of  this  testimony,  plaintiff  objected;  the 
Court  admitted  the  same,  and  plaintiff  excepted. 

The  Court  overruled  a  motion  for  a  new  trial,  and  plaintiff  appealed. 

Crockett  Sf  Page,  for  Appellant 
No  brief  on  file. 

Halleck,  Peachy,  Billings  Sc  Park,  and  Hoge  Sf  Wilson,  for 
Respondents. 

Where  an  instrument  has  been  lost  or  destroyed,  parol  evidence  of 
its  contents  is  admissible.  Neely  v,  Jackson,  10  Johns.,  8T4.  Corbin 
v.  Jackson,  14  Wend.,  619.  Botsford  v,  Morehouse,  4  Conn.,  551. 
Gilbert  v.  Bulkley,  5  lb.,  265.  The  objection  that  the  authority  to 
sell  was  revoked  by  the  destruction  of  the  power  of  attorney,  is 
frivolous. 

Hetdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Mubrat,  C. 
J.,  concurred. 

1.  The  first  objection  of  the  appellant,  relates  to  the  form  of  the 
deed.  It  is  insisted,  that  as  it  was  executed  while  the  Mexican  laws 
were  in  force,  that  to  give  it  validity,  it  should  have  been  executed 
according  to  the  forms  prescribed  by  those  laws.  The  objection  comes 
too  late.    It  ought  to  have  been  taken  on  the  trial  at  nisi  prius.     It 
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woald  then  hare  given  an  opportonitj  to  the  defendants  to  prove  that 
custom  had  changed  the  law.  This  would  be  perfectly  legitimate, 
according  to  the  rales  of  the  civil  law,  and  would  be  called  a  custom 
beyond  the  law.  Indeed,  it  may  be  a  question,  (not  now  necessary  to 
decide,)  whether,  when  a  well  established  custom,  extending  over  a 
large  territory,  has  changed  the  general  law,  the  Courts  are  not  bound 
judicially  to  take  notice  of  the  change,  especially  when  the  change 
was  co-extensive  with  their  jurisdiction. 

2.  It  is  next  objected  that  the  power  of  attorney  from  Southard  to 
Parker,  was  destroyed  by  fire  before  the  latter  sold  the  lots  by  virtue 
of  its  authority,  and  that  therefore  the  authority  was  gone,  To  this 
the  answer  is  apparent,  that  it  was  not  the  paper  which  gave  the 
power,  but  the  will  of  the  man  who  executed  it.  It  was  necessary  by 
the  prudent  regulations  of  the  law,  that  the  intention  of  the  principal 
should  be  disclosed  by  him  on  paper;  but  this  once  done,  there  is  no 
reason,  upon  the  loss  of  the  paper,  why  its  existence  should  not  be 
shown,  and  the  power  continue,  so  as  to  carry  out  the  object  of  both 
the  principal  and  agent.  In  this  case,  too,  it  was  something  more  than 
a  mere  naked  power:  according  to  the  evidence,  it  was  a  power  coupled 
with  an  interest.  It  was  received  by  Parker  as  a  security  for  the 
indebtedness  of  his  principal  to  him;  and  although  that  may  not  have 
appeared  on  the  face  of  the  instrument,  yet,  upon  proper  allegations, 
sustained  by  unequivocal  proofs,  a  Court  of  Equity  would  have 
restrained  its  revocation,  and  enabled  the  attorney  to  execute  the 
trust  He  had  a  vested  right,  founded  upon  good  consideration,  and 
was  entitled  to  protection. 

8.  The  proof  was  sufficient  to  establish  the  existence,  loss,  and  con- 
tents of  the  power  of  attorney,  prima  facie.  In  the  case  of  lost 
instruments  where  no  copy  has  been  preserved,  it  is  not  to  be  expected 
that  witnesses  can  recite  its  contents,  word  for  word; — it  is  sufficient 
if  intelligent  witnesses  who  had  read  the  paper,  understood  its  object, 
and  can  state  it  with  precision.  Here,  two  witnesses,  both  of  whom 
had  been  accustomed  to  draw  papers  of  the  like  kind,  and  one  of 
whom  was  a  Notary  Public,  testify  to  the  contents  of  the  power  of 
attorney,  by  stating  clearly  and  precisely  its  object.    I  have  no  doubt 
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of  the  oompeteDcy  of  this  evideace,  and  there  was  do  error  in  admit  • 
ting  it. 

4.  The  next  objection  is,  that  there  is  not  shown  to  hare  been  a  seal 
to  the  power  of  attorney.  The  Mexican  system  of  jarispmdence  knew 
not  the  common  law  doctrine  of  seals.  The  power  was  therefore  good, 
with  or  without  a  seal. 

It  remains  bat  to  add,  that  the  judgment  is  afi&rmed. 


CATHARINE  MUNROE,  Respondent,  v,  LUCIUS  W.THOMAS, 

Appellant. 

A  ferry  is  a  franohlsef  and  is  not  the  subject  of  levy,  sale,  or  delivery  nnder  eze- 
cation.  It  involves  a  personal  tru8t  granted  by  the  sovereig^n  npon  conditions 
imposed  npon  the  grantee  alone,  and  his  liability  cannot  be  removed  by  sab- 
stitatioB. 

The  term  appnrtenances  used  in  the  return  of  a  levy  by  a  sheriff,  is  too  general, 
vague,  and  indefinite,  to  comprehend  in  its  meaning  any  personal  property  as 
the  subject  of  levy  :  nothing,  therefore,  is  passed  by  the  sale. 

ArrsAL  from  the  District  Court  of  the  Tenth  Jndicial  District^  Tabs 
County. 

Jndgment  was  obtained  against  the  defendant.  The  Sheriff's  return 
npon  the  execution  was  in  the  following  words  : 

**  Served  the  within  execution  on  the  Linda  Ferry,  or  the  interest  of 
the  defendant,  L.  W.  Thomas,  in  and  to  said  ferry,  and  the  appurte- 
nances belonging,  this  eleventh  day  of  May.  1854,  and  on  the  seventh 
day  of  June,  after  full  legal  notice,  as  required  by  law,  sold  the  above 
interest  of  defendant  in  and  to  the  said  property  to  Mr.  S.  A.  Arm* 
strong,  for  the  sum  of  five  hundred  dollars. 

Marshall  Sf  MoU,  and  Weller,  Johnson  Sf  Morrison,  for  Appel- 
lant. 

R,  S.  Mesick,  for  Respondent 

No  briefs  on  file. 


Digitized  by  VjOOQ  IC 


OCTOBER  TERM.  411 


Ssekiel  J.  Mcore,  Benpondcnt,  v,  If  eKInUy  ^  0«rrioeb,  ApjMlUnta. 

Hetdbnfeldt,  J.,  delivered  the  opinion  of  the  Court.  Mvrray,  C.  J. 
concarred. 

A  ferry  is  a  franchise,  and  is  not  the  subject  of  levy,  sale,  or  delivery, 
under  execution.  It  involves  a  personal  trust  granted  by  the  sovereign, 
upon  conditions  imposed  upon  the  grantee  alone,  and  his  liability  can- 
not be  removed  by  substitution. 

The  term  "  appurtenances,"  used  in  the  return  of  levy  by  the  Sheriff, 
is  too  general,  vague,  and  indefinite,  to  comprehond  in  its  meaning  any 
personal  property  as  the  subject  of  levy;  it  therefore  passed  nothing  by 
the  sale. 

The  order  is  reversed. 


EZEKIEL  J.  MOORE,  Respondent,  v.  McKINLAY  &  GAR- 
RIOCH,  Appellants. 

A  warranty  will  not  be  implied  except  in  cases  where  ^oods  are  Bold  at  sea,  where 
the  party  has  no  opportunity  to  examine  them,  or  m  case  of  a  sale  by  sample, 
or  of  provisioos  for  domestic  use. 

Where  the  plaintiff  inspects  the  goods  before  parchasiog,  the  case  is  taken  ftom 
the  operation  of  the  rule  of  implied  warranty. 

To  constitute  a  warranty,  no  precise  words  are  necessary ;  it  will  be  sufficient  if 
the  intention  clearly  appear. 

There  is  no  warranty  in  the  following  words  of  a  sale  not« :  **  We  have  this  day 
sold  you  two  bhipments  of  seeds,  for  arrival.'' 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District,  San 
Francisco  County. 

The  facts  material  to  the  points  decided  appear  in  the  opinion  of  the 
Court. 

Hoge  Sf  WilsoUy  and  Cook  <J-  Olds,  for  Appellants. 
In  the  absence  of  an  express  contract,  no  warranty  is  implied  by  law 
except  in  cases  were  goods  are  sold  at  sea,  and  the  party  making  the 
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purchase  has  no  opportanitj  to  examine,  or  where  goods  are  sold  bj 
sample,  or  provisions  for  domestic  use.  17  Wend.,  267.  18  lb.  24 
lb.,  55.  IDenio,  378.  5  lb..  617.  5  Johns.,  395.  20  lb.,  196. 
10  Barr,  324.  4  Mees.  &  W.,  389.  12  Mass.,  355.  29  Maine,  508. 
3  Wash.  C.  C.  R,  165.    3  Monroe,  83. 

The  fact  that  the  plaintiff  before  purchasing  the  seeds  examined  them, 
estops  him  from  claiming  that  the  sale  imported  an  implied  warranty. 

Charles  H.  S.  Williams,  for  Respondent. 

Argued  that  the  sale  imported  a  warranty;  that  the  word  seed  im* 
plied  that  the  seed  were  of  a  merchantable  quality;  and  cited  Yates  r. 
Pyrn,  6  Taunt.,  446.  Weall  v.  The  King,  12  East.,  452.  Shepard  v. 
Kane,  5  Barn,  and  Aid.,  240.  Power  v.  Barham,  4  Ad.  and  Ellis, 
446.  Pasly  v.  Freeman.  3  T.  R.,  57.  Tye  v,  Fiumore,  3  Camp..  462. 
Gardner  v.  Gray,  4  lb.,  144.  Rowen  v,  Osburn,  1  Stark.,  140.  Gal- 
lagher V.  Waring,  9  Wend.,  27.  Wright  r.  Hart,  18  lb..  454.  Oneida 
Co.  V.  Lawrence.  4  Cowen,  443  Jennings  v.  Gratz,  3  Rawle,  168. 
Haggin  v.  Plympton.  11  Pick.,  99.  Henshaw  v,  Robbins.  9  Met.,  88. 
Freeman  v.  Baker.  2  Nev.  and  Man..  446.  Bradford  v.  Manly,  13 
Mass.,  139.  Hastings  v.  Lewis,  2  Pick ,  214.  Osgood  v.  Lewis.  2 
Har.  and  Gill,  495.     Clare  v,  Maynard,  7  Car.  and  Payne.  741. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt.  J., 
concurred. 

This  was  an  action  in  the  Court  below,  to  recover  the  amount  paid 
by  the  plaintiff  to  the  defendants  for  the  purchase  of  an  invoice  of  gar- 
den seeds. 

It  is  in  evidence,  that  after  the  arrival  of  the  vessel,  the  plaintiff 
were  requested  to  open  and  inspect  the  seeds,  but  declined  to  do  so, 
and  paid  for  them.  They  were  afterwards  tested,  and  found  to  be 
almost  wholly  worthless.  In  order  to  maintain  this  action,  the  plain- 
tiffs must  show  either  an  express  or  implied  warranty.  The  sale  note 
is  as  follows:  '^  We  have  this  day  sold  you  two  shipments  of  seeds  for 
arrival,"  &c 

The  plaintiff  maintains,  that  the  word  *'  seeds''  thus  used,  amounts  to 
an  express  warranty;  that  it  has  an  express  signification,  importing  an 
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article  which  will  germinate  or  grow,  and  that  it  would  be  error  to 
apply  this  term  to  any  seeds  not  possessing  these  properties.  And 
second,  that  if  not  an  express  warranty,  the  law  will  imply  a  warranty; 
or,  in  other  words,  raise  the  presumption,  that  the  article  sold  is  mer- 
chantable, and  fit  for  the  use  for  which  it  was  sold. 

At  common  law,  the  role  caveat  emptor  applied  to  all  sales  of  per* 
Bonal  property,  except  where  the  vendor  gave  an  express  warranty, 
which  is  said  to  be  such  recommendations  or  affirmations,  at  the  time 
of  the  sale,  as  are  supposed  to  have  indnoed  the  purchase.  To  consti- 
tute a  warranty,  no  precise  words  are  necessary:  it  will  be  sufficient  if 
the  intention  clearly  appear. 

During  the  time  of  Lord  Holt,  the  doctrine  was  established,  that  to 
warrant,  no  formal  words  were  necessary,  and  therefore  a  warranty 
might  be  implied,  from  the  nature  and  circumstances  of  the  case,  and 
the  maxim  was  thus  introduced,  that  a  sound  price  imports  a  sound 
bargain  or  warranty. 

This  doctrine  was  afterward  exploded  by  Lord  Mansfield,  since 
which  time  it  has  undergone  some  modifications  in  the  English  and 
American  Courts,  tending  in  the  former  somewhat,  and  in  some  of  the 
States  of  the  Union,  to  the  rule  of  civil  law,  which  implies  that  the 
goods  sold  are  merchantable,  and  fit  for  the  purpose  for  which  they 
were  bought. 

The  better  opinion,  however,  I  think,  as  deduced  from  English  and 
American  decisions,  is  that  a  warranty  will  not  be  implied,  except  in 
cases  where  goods  are  sold  at  sea,  where  the  party  has  no  opportunity 
to  examine  them,  or  in  case  of  a  sale  by  sample,  or  of  provisions  for 
domestic  use. 

In  Wright  v.  Hart,  17  Wend.,  267,  Judge  Cowen  reviews  the  former 
decisions  of  that  State  as  well  as  the  English  cases,  and  arrives  at  the 
conclusion  which  I  have  stated.  This  case  was  afterwards  brought 
before  the  Court  of  Errors  of  New  York,  and  the  doctrine  approved. 

In  Moses  v.  Mead,  1  Denio,  385,  the  question  again  came  before  the 
Supreme  Court  of  New  York.  In  commenting  on  the  decisions  on  this 
subject,  Judge  Bronson  says,  ''Some  English  Judges  have  lately  shown 
a  strong  tendency  towards  the  doctrines  of  the  civil  law.  In  relation  to 
Bales,  and  have  been  disposed  to  imply  warrantys  where  none  exist.  *  * 
60 
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I  do  not  regret  to  find,  that  there  are  men  in  Great  Britain. who  can 
look  beyond  the  shores  of  that  island ;  bat  I  feel  no  disposition  to  fol- 
low them  in  their  new  zeal  for  the  civil  law,  for  the  reason,  that  it  is 
not  oar  law,  and  the  farther  reason,  that  our  law  in  relation  to  sales  is 
the  best." 
'  The  same  doctrine  is  maintained  in  Fralej  t;.  Bispham,  10  Barr.,  320, 
and  many  other  American  decisions.  There  has  been  no  departures 
from  this  rale  in  the  decisions  of  this  Court.  In  the  case  of  Flint  v. 
Lyons,  4  Cal.,  17,  the  flour  was  described  as  "  Haxall,"  and  we  held, 
that  this  amounted  to  a  warranty,  that  the  article  sold  was  "  Haxall/' 
and  not  a  different  brand  or  quality  of  flour.  In  Ruiz,  et  al.,  v.  Nor- 
ton, 4  Cal.,  359,  the  sale  note  described  the  rice  as  "  sound  rice,''  which 
\  it  was  held  amounted  to  a  warranty. 

Testing  the  present  case  by  the  rule  which  we  have  deduced  from 
the  better  authority  of  Courts,  the  plaintiff  cannot  recover.  The  lan- 
guage used  in  the  sale  note  cannot  be  tortured  into  a  warranty,  and 
the  fact  that  the  plaintiff  had  an  opportunity  and  declined  to  inspect 
the  seeds  before  accepting  them,  takes  the  case  from  the  operation  of 
the  rule  of  implied  warranty. 

Judgment  reversed,  with  costs. 


JOHN  J  NICHOLSON.  Respondent,  v.  LYMAN  W.  PATCHIN, 

Appellant. 

Where  a  hired  person  continues  in  employment  after  the  expiration  of  the  con- 
tract, and  without  any  new  contract,  the  fair  presumption  is,  that  both  parties 
understood  that  the  same  salary  was  to  be  paid.  And  it  is  therefore  error,  in 
a  suit  by  the  servant,  to  allow  him  to  recover  upon  a  quanltm  meruit. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

Assumpsit  for  services  rendered  as  a  clerk  for  the  defendant.  The 
case  was  referred  to  Edward  Stanly,  to  report  a  judgment,  who  found 
the  facts  as  stated  in  the  opinion  of  the  Court,  and  gave  judgment  for 
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the  plaintiff,  who  sued  on  a  quantum  meruit    The  Court  refused  to 
set  aside  the  report  of  the  Referee,  and  defendant  appealed. 

Haights  Sf  Gary^  for  Appellant. 

The  relation  between  the  parties  in  this  case  having  commenced 
under  a  special  contract,  at  a  stipulated  rate  of  wages,  the  plaintiff 
cannot  recover  a  greater  rate  of  wages,  unless  he  proves  another  con- 
tract, or  an  abrogation  or  waiver  of  the  first.  New  Hamp.  Iron  Fac- 
tory Co.  V,  Richardson,  5  N.  H.,  295.  Robson  v.  Godfrey,  Holt, 
236.  Salisbury  v.  Hall,  12  Pick.,  416.  Jordan  v.  Ward,  1  Hy. 
Bl.,  94. 

Peyton  and  Dtter^  for  Respondent. 
Cited  no  authorities. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Hkydenfeldt, 
J.,  concurred. 

The  report  of  the  Referee  shows  that  the  defendant  employed  the 
plaintiff  for  one  month,  for  one  hundred  dollars;  that  the  plaintiff  after- 
wards remained  in  his  service;  and  that  no  new  contract  was  made  as 
to  the  rate  of  compensation. 

The  Referee  has  proceeded  on  the  ground  that  the  plaintiff  is 
entitled  to  recover  upon  a  quantum  meruit.  The  rule  of  law  appli- 
cable in  such  cases  is,  that  where  the  person  hired  continues  in  employ- 
ment without  any  new  contract,  the  fair  presumption  is,  that  both 
parties  understood  that  the  same  salary  is  to  be  paid.  See  the  N.  H. 
Iron  Factory  Company  o.  Jonas  Richardson,  5  N.  U.,  295,  and  the 
cases  there  cited. 

The  Referee  having  thus  mistaken  the  rule  of  law  applicable  to  the 
facts  of  the  case,  the  judgment  is  reversed  and  the  cause  remanded. 
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WILLIAM  CLARY,  Respondent,  v.  DAVID  HOAGLAND, 

Petitioner. 

C.  obtained  a  judgment  against  H.  in  the  County  Conrt  of  Tolo  County,  for  the 
restitution  of  certain  lands  ;  defendant  appealed  to  the  District  Court,  where 
the  judgment  wap  affirmed,  and  the  defendant  again  appealed  to  the  Supreme 
Court,  where  both  judgments  were  reversed,  and  the  cause  was  remanded  to 
the  Diptrict  Court  for  further  proceedings.  After  the  remittitur  was  filed  in 
the  District  Court,  the  County  Court  issued  a  mandamus  commanding  the  Clerk 
to  ispue  a  writ  of  restitution,  pursuant  to  the  original  judgment  in  that  Court, 
and  on  the  petition  of  H.,  a  certiorari  was  is^'ued,  to  remove  the  proceedings  to 
the  Supreme  Court.  Held,  on  motion  to  dismiss  the  writ,  that  the  writ  of  ar- 
Uorctri  was  the  proper  remedy  ;  that  the  judgment  nought  to  be  enforced  having 
been  reversed  by  the  .Supreme  Court,  the  County  Court  exceeded  its  jurisdiction 
in  issuing  the  mandamus. 

A  party  against  whom  a  judgment  is  sought  to  be  enforced,  although  not  a  party 
to  the  mandamus,  may  apply  for  a  writ  of  certioraru 

PETmoN  for  a  writ  of  certiorati,  commaDding  K.  H.  Baskett,  the 
Clerk  of  the  Coontj  Conrt  of  Yolo  County,  to  certify  the  proceedings 
in  a  certain  cause  to  this  Conrt. 

The  facts  are  fully  set  forth  in  the  opinion  of  the  Conrt. 

James  C.  Zabriskie,  for  Petitioner. 

Robin f on,  Beatty  Sf  Wallace^  and  John  Heard,  for  Respondent. 

County  Courts  have  authority  to  issue  writs  of  mandamus,  when  ne- 
cessary to  the  exercise  of  their  jurisdiction.    Comp  Laws,  746,  §  45. 

The  proceedings  for  a  mandamus  is  an  action  in  which  an  appeal  will 
lie.    See  Marbury  v.  Madison,  1  Cranch,  137. 

This  is  an  attempt  to  revise  the  judgment  of  the  Conrt  below  by 
certiorari,  which  is  prohibited  by  the  statute.  "  A  judgment  or  order 
in  a  civil  action  may  be  reviewed  as  prescribed  in  this  chapter,  and  not 
otherwise."    Comp.  Laws,  580,  §  333. 

The  mode  sought  to  be  pursued  in  this  case,  is  not  in  conformity 
with  the  provisions  of  that  chapter — and  all  others  are  prohibited. 

The  456th  section  of  Practice  Act,  Comp.  Laws,  601,  determines  in 
what  cases  a  writ  of  certiorari  shall  issue,  and  confines  it  to  cases  where 
an  inferior  Court  has  exceeded  its  jurisdiction,  and  there  is  no  appeal 
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or  aay  other  remedy.  It  has  already  been  shown  that  the  Goantj 
Coart  has  aothority  to  issue  a  writ  of  maodamaSy  and  also  that  from 
its  jadgment  io  such  a  case,  an  appeal  woold  lie. 

The  applicant  should  have  had  the  errors  complained  of  corrected  by 
appealing,  and  giving  bond  as  required  by  statute.  In  that  case,  Bas- 
kett  might  have  appealed,  and  there  is  no  want  of  jurisdiction. 

This  case  is  singular.  Clary  sues  out  a  mandamus  against  Baskett; 
from  the  judgment  in  that  case,  Hoagland,  who  is  a  stranger  thereto, 
applies  for  a  writ  of  certiorari,  to  revise  and  review  the  doings  of  the 
Court  below  in  the  premises. 

The  decision  of  the  County  Court  on  application  for  mandamus,  can- 
not injure  or  affect  Hoagland.  He  is  a  stranger  thereto.  It  is  res 
inter  alios  acta.  If  any  wrong  is  about  to  be  done  him,  his  remedy  is 
open  and  apparent. 

Tebrt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C.  J.,  con- 
curred. 

In  July,  1851,  William  Clary  obtained  a  judgment  against  David 
Hoagland,  in  the  County  Court  of  Yolo  County,  for  the  restitution  of 
certain  land  described  in  Me  judgment.  The  defendant  appealed  to 
the  District  Court  of  the  Eleventh  District,  and  in  November,  1851, 
said  District  Court  affirmed  the  judgment  of  the  County  Court.  From 
this  judgment,  defendant  appealed  to  the  Supreme  Court;  the  Supreme 
Court  reversed  the  judgment  of  the  District  Court,  and  also  of  the 
County  Court,  and  ordered,  that  the  cause  be  remanded  to  the  Dis- 
trict Court  for  further  proceedings. 

The  remittitur  was  filed  in  the  District  Court  on  the  9th  day  of  No- 
vember, 1853.  On  the  10th  of  April,  1855,  the  County  Court  of  Yolo 
County  issued  a  peremptory  mandamus,  commanding  the  Clerk  of  said 
Court  to  issue  a  writ  of  restitution  pursuant  to  the  judgment  rendered 
July,  1851;  and,  on  the  19th  of  April,  1855,  a  writ  of  certiorari  was 
issued  on  the  petition  of  Hoagland,  commanding  the  Clerk  of  the  said 
County  Court  to  certify  the  proceedings  in  the  cause  to  this  Court. 

The  respondent  now  moves  to  dismiss  the  writ:  First,  because  there 
is  an  adequate  remedy  by  appeal — the  County  Court  having  jurisdic- 
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lion  to  award  mandamos.  Second,  because  Hoagland  is  a  stranger  to 
the  proceedings,  and  not  interested  in  them. 

The  456th  section  of  the  Act  to  regulate  Proceedings  in  Civil  Cases, 
prcyrides,  that  the  writ  of  certiorari  shall  issue  in  all  cases,  when  an 
inferior  tribunal,  board,  or  officer,  exercising  judicial  functions,  has 
exceeded  the  jurisdiction  of  such  tribunal,  board,  or  officer,  and  there 
is  BO  appeal,  nor,  in  the  judgment  of  the  Court,  any  plain,  speedy,  and 
adequate  remedy. 

This  is  evidently  one  of  the  class  of  cases  referred  to  in  that  section. 
The  judgment  which  was  sought  to  be  enforced,  has  been  reversed  by 
the  Supreme  Court.  The  County  Court,  in  issuing  the  mandamus, 
exceeded  its  jurisdiction,  and  the  writ  of  certiorari  was  the  proper 
remedy. 

The  second  point  is,  that  Hoagland  being  a  stranger  to  the  pro- 
ceedings, and  not  a£fected  thereby,  could  not  properly  apply  for  the 
writ. 

From  the  record,  it  appears  that  Hoagland  was  the  party  against 
whom  the  judgment  sought  to  be  enforced  was  rendered,  and  was  the 
party  in  interest. 

We  are  of  opinion  that  the  writ  of  certiorari  was  properly  issued. 
Motion  denied,  with  costs. 


R.  H.  PEARSON,  Respondent,  v.  ANDREW  SNODGRASS, 

Appellant. 

Aq  exception  to  the  admissibility  of  a  deed  iu  evidence,  mast  be  taken  on  the 
trial  of  the  cause,  at  msiprius.    The  point  cannot  be  considered  on  appeaL 

Where  the  plaintiflf 'a  case  does  not  depend  alone  on  the  eyidcnce  mentioned  in  an 
instruction  requested  by  the  defendant,  it  is  proper  to  refuse  it 

Appeal  from   the  District  Court  of  the  Sixth  Judicial  District, 
Sacramento  County. 
The  opinion  of  the  Court  contains  the  facts. 
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R.  H.  Feanon,  Respondent,  v.  Andrew  Snodgraas,  Appellant. 


i.  Sanders,  Jr ,  aod  S^nith  if  Hardy,  for  Appellant. 

Cited.  El  well  v.  Shaw,  46  Mass.,  42.  Robinson  v.  Mauldin,  11 
Ala.,  977.  Evans  v.  Wells,  22  Wend.,  325.  Hefuman  v.  Adams,  7 
Watts,  116.  Lessee  of  Clarke  v,  Courtney,  5  Pet.,  320.  Farmers  v. 
Respass,  5  Mon.,  662.  Bellas  v.  Hays,  5  Serg.  &  R.  427.  Lessee 
of  Hatch  V,  Barr,  1  Ham.,  390.  Townsend  v,  Hubbard,  4  Hill,  361. 
1  Am.  Ld.  Cases,  579.  Colton  v.  McKay,  1  Marsh.,  251.  Jackson 
V,  Bryan,  1  Johns.,  322.    Jackson  v.  Wheeler,  6  lb.,  272. 

Winavs  Sf  Hyer,  for  Respondent. 
No  brief  on  file. 

Terry,  J.,  delivered  the  opinion  of  the  Court.  Heydenfeldt,  J.,  and 
Murray,  C.  J.,  concurred. 

This  is  an  action  of  ejectment,  in  which  respondent,  who  is  plainti£f, 
below  recovered  judgment  for  restitution  of  a  lot  in  Sacramento. 

The  appellant  relies  upon  two  points:  First — the  Court  erred  in 
admitting  as  evidence  to  the  jury,  a  certain  power  of  attorney  from  J. 
A.  Sutter  to  A.  C.  Peachy,  and  also  a  deed  from  said  attorney  to 
Frederick  Billings.  It  does  not  appear  that  an  exception  to  the 
admissibility  of  the  deeds  referred  to,  was  taken  on  the  trial  of  the 
cause.    The  point  cannot,  therefore,  be  considered  on  appeal. 

Second — the  Court  erred  in  refusing  to  give  the  following  instruc- 
tion: "  If  there  is  a  reasonable  uncertainty,  as  to  whether  the  power 
of  attorney  introduced  by  plaintiff,  includes  this  identical  lot,  defendant 
should  have  a  verdict."  From  the  record,  it  appears  that  evidence 
was  submitted,  tending  to  establish  a  tenancy  in  the  defendant.  The 
plaintiff's  case,  not  depending  alone  on  the  evidence  mentioned  in  the 
instruction,  it  was  properly  refused. 

The  judgment  is  affirmed,  with  costs. 
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W|llUm  D.  01«iuli/rf,  B«ipood«nt.  v.  G«org«  W  Swurts  Appellant. 


WILLIAM  D.  OLENDORF,  Respondent,  v.  GEO.  W.  SWARTZ, 

Appellant. 

A  declaration  by  an  indorper  made  to  a  third  party  not  interested  in  the  sabject 
matter,  "  that  the  fact  of  notice  not  having  been  given  at  a  proper  time,  would 
make  no  difTerence  with  him  ;  that  he  would  do  what  was  right,"  is  not  a  suf- 
ficient waiver  of  presentment  and  notice,  to  fix  the  liability  of  the  indorser. 

The  defendant  indorsed  to  the  plaintiff  the  notes  sued  on,  and  assigned  the  mort- 
gages given  to  secure  the  same.  Held,  that  the  mortgages  were  not  intended 
to  indemnify  the  defendant  against  his  lia)jility  as  indorser,  and  would  not 
excuse  a  presentment  and  notice  to  him  as  such  indorser. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  District, 
Shasta  County. 

Tiie  facts  material  to  the  points  decided  appear  in  the  opinion  of  the 
Court. 

R.  T,  Sprague,  for  Appellant. 

1.  The  defendant  was  strictly  entitled  to  notice  of  the  demand  and 
non-payment  of  the  notes.  He  took  no  new  security  for  the  payment 
of  the  notes;  he  parted,  in  fact,  with  the  only  security  that  he  had.  In 
many  States,  the  mere  taking  security  by  an  indorser  from  the  maker  of 
a  note,  is  not  sufficient  to  dispense  with  demand  and  notice;  there  must 
be  something  more — such  as  taking  into  his  possession  funds  or  pro- 
perty of  the  maker  sufficient  for  the  purpose  of  meeting  the  payment 
of  the  note,  or  he  must  have  an  assignment  of  all  the  property,  real 
and  personal,  of  the  maker,  for  that  purpose.  Spencer  v.  Harvey,  1 7 
Wend.,  489.  Kyle  v.  Green,  14  Ohio,  496.  Brown  v,  Hannegan,  1 
McLean,  309.  Denny  v.  Palmer,  6  Ired.,  610.  Kramer  r.  Sanford,  4 
Watts  and  Serg.,  328.    Woodman  v,  Eastman,  10  N.  H.,  359. 

2.  The  language  of  the  defendant,  addressed  to  a  third  party,  after 
the  maturity  of  the  note,  cannot  be  construed  into  a  promise  to  pay  or 
an  agreement  to  waive  the  necessity  of  demand  and  notice. 

A  subsequent  promise,  in  order  to  operate  as  a  waiver  of  demand 
and  notice,  must  be  explicit  and  unequivocal,  and  with  a  full  knowl-    ^  i 
edge  of  all  the  facts.     Chitty  on  Bills,  606,  606.    G tiffin  v.  Goff,  12  '>^\ 
Johns.,  423.    Jones  v.  Savage,  658.    Agan  v.  McManus,  11  Johns., 
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William  D.  Oleodorr,  Respondent,  v.  George  W.  SwArts,  Appellant. 

180.    Miller  v.  Hackley,  5  Ibid.,  375.    Crane  v.  Colwell,  8  Ibid.,  384. 
Donaldson  v.  Means,  4  Dall,  109.    Story  on  Prom.  Notes,  §§  365,  366. 

Robinson  Sf  Beatty,  for  Respondent. 

The  declaration  of  the  defendant,  that  he  wonld  do  what  was  right, 
operated  as  a  waiver  of  notice.     12  Pet.,  505.     2  T.  R.,  713. 

It  is  not  necessary  that  an  express  promise  should  be  made  abso- 
lutely to  pay  the  note,  in  totidem  verbis.  It  will  be  sufficient,  if,  by 
reasonable  intendment  and  interpretation,  the  language  imports,  or 
naturally  implies,  a  promise  to  pay  it — such  as  a  promise  that  '*  he  will 
set  the  matter  to  rights,"  has  been  held  sufficient  proof  of  waiver  of 
notice.    Story  on  Prom.  Notes,  §  364. 

The  language  here  used  is,  "  though  notice  has  not  been  given  in 
proper  time  to  me,  as  indorser,  that  the  note  has  not  been  paid,  yet  I 
will  do  right."  What  did  he  mean  by  *'  doing  right  ?"  Clearly,  to 
pay  the  note.  This  is  the  only  ''  reasonable  intendment  and  interpre- 
tation" the  language  will  bear.  This  clearly  *'  imports  and  naturally 
implies"  that  he  will  pay  it.  This  is  the  popular  and  universal  accepta- 
tion of  such  words  used  in  such  connection.  The  popular  mind  could 
or  would  receive  them  in  no  other  sensa  Though  by  your  laches  you 
have  absolved  me  from  the  payment  of  this  note,  yet  I  will  do  what  ia 
right.  The  whole  sentence  is  foolish  and  absurd,  if  it  does  not  mean 
that  he  would  do  voluntarily,  without  notice,  what  he  would  have  to 
do  with  notice. 

If  the  judgment  of  the  Court  below  had  been  founded  alone  on  this 
testimony,  we  expect  there  is  but  little  doubt  that  it  would  be  sustained. 
Whatever  may  be  the  correctness  of  other  views  of  the  Court  below, 
the  answer  to  the  objection  is,  that  utile  per  inutile  non  vitialur. 
Strike  all  out  but  that  admission,  and  there  is  sufficient  to  sustain  the 
finding. 

TiBRT,  J.,  delivered  the  opinion  of  the  Court.  Mxtrrat,  C.  J.,  and 
Hetdenfildt,  J.,  concurred. 

This  cause  was  tried  by  the  Court  vnthout  the  intervention  of  a  jury, 
and  judgment  rendered  in  favor  of  plainti£f.  It  is  stipulated,  that  the 
finding  of  the  facts  by  the  Court  shall  constitute  the  statement  on 
appeal. 

61 
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WillUm  D  Olendorf,  Reipood*ni,  «  George  W.  Svartz,  AppelUmt 

From  this  finding,  it  appears  that  defendant  being  the  bolder  of  two 
promissory  notes  secured  by  mortgages,  indorsed  said  notes,  and  as- 
signed said  mortgages  before  maturity,  and  for  a  fall  consideration,  to 
one  Palmer,  since  deceased,  of  whom  plaintiff  is  executor 

It  does  not  appear  that  the  notes  were  presented  to  the  payee  at 
maturity,  and  notice  of  demand  and  non-payment  given  to  defendant. 

Defendant,  in  conversation  with  a  third  party  after  the  maturity  of 
the  notes,  said,  "  that  the  fact  of  notice  not  having  been  given  at  a 
proper  time  would  make  no  difference  with  him — that  he  would  do 
what  was  right."  Upon  these  facts,  the  Court  below  decided,  that 
''  no  presentment  and  notice  of  non-payment  was  necessary  in  order  to 
bind  defendant;  he,  having  taken  security  in  advance,  is  liable  as  prin- 


Tbis  conclusion  of  law,  from  the  facts  found,  is  clearly  erroneous. 
The  mortgages  were  taken  to  secure  the  ultimate  payment  of  the  notes, 
were  assigned  by  defendant  at  the  time  of  endorsing  them,  and  were 
beyond  his  control.  They  were  evidently  not  intended  to  indemnify 
defendant  against  his  liability  as  indorser,  and  could  have  no  such 
effect. 

But  it  is  contended  by  counsel  for  plaintiff,  that  although  the  Court 
below  may  have  erred  in  the  view  taken  of  the  point  on  which  the  deci- 
sion was  predicated,  that  the  declaration  of  defendant "  that  he  would  do 
what  is  right,"  is  sufficient  of  itself  to  sustain  the  judgment,  and  conse- 
quently it  should  be  affirmed. 

I  do  not  think  this  declaration  addressed  to  a  third  party,  not  inter- 
ested in  the  subject  matter,  a  sufficient  waiver  of  presentment  and 
notice,  to  fix  the  liability  of  the  indorser  in  this  case. 

Judgment  reversed  with  costs,  and  cause  remanded. 
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Johnson  Price,  B^ipondent,  «   Preslej  DnnUp,  Appollant. 


JOHNSON   PRICE,   Respondent,  v.  PRESLEY  DUNLAP,  f  ^'jgl 

Appellant. 

Iq  the  case  of  the  loss  or  destruction  of  negotiable  paper,  the  plaintiff  cannot 
maintain  an  action,  without  first  indemnifying  the  defendant. 

The  party  to  whom  a  note  is  made  payable,  is  prima  facie  the  owner.  His  right 
to  maintain  the  action,  cannot  he  questioned  on  the  ground  that  it  belongs  to 
a  third  party,  except  the  defendant  pleads  payment  to,  or  off^t  against  that 
party. 

Where  the  Clerk  of  a  Court  is  called  as  a  witness,  to  prove  the  records  of  the 
Court  of  which  he  is  Clerk,  it  is  no  objection  that  he  is  interested  in  the  result 
of  the  suit. 

Appeal  from  the  District  Court  of  the  Sixth  Jadicial  District,  Sacra- 
mento County. 

This  was  an  action  apon  a  lost  note,  not  negotiable,  executed  bj  the 
defendant  in  1850,  for  $4,320. 

Prior  to  the  commencement  of  the  snit,  the  plaintiff  tendered  a  bond 
of  indemnity  to  the  defendant,  to  indemnify  him  against  a  repayment 
of  the  lost  note.  The  defendant  was  informed  at  the  time  of  tendering 
the  indemnity,  that  if  it  was  not  satisfactory,  or  if  he  had  any'objec- 
tion  to  its  form  or  sufficiency,  to  make  it  known,  and  the  plaintiff  would 
giTe  him  indemnity  which  would  be  entirely  free  from  objection. 

Defendant  in  his  answer  alleged  that  the  title  of  the  note  waB  vested 
in  one  Cicero  Price. 

At  the  trial,  plaintiff  called  Abner  C.  Hunter,  to  prove  the  records 
of  the  Court  of  which  he  was  Clerk.  It  wa^  in  proof  that  Hunter 
was  one  of  the  sureties  upon  the  indemnity  bond  offered  by  plaintiff. 
The  Court  admitted  the  testimony  and  defendant  excepted,  on  the 
ground  of  Hunter's  interest. 

The  jury  found  for  the  plaintiff.  The  Court  overruled  a  motion 
for  a  new  trial,  and  defendant  appealed. 

The  remainder  of  the  facts  material  to  the  points  decided  appear 
in  the  opinion  of  the  Court. 

W.  S.  Long,  and  Crocker  Sf  Robinson,  and  Jo.  G.  Baldwin,  for 
Appellant 
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iobMon  Prle«,  R«ip»iid«Btf  •.  Pr««l«j  Danlap,  Ap^llsni. 


The  plaiDtiff  did  not  offer  the  defendant  sufficient  indemnity:  he 
thoold  hare  been  fiecared  against  any  possible  chance  of  loss.  4  Mar- 
tin (N.  S.)  4.  2  Hill,  483.  7  Barn.  &  C,  90.  Story  on  Bills,  §  448. 
Story  on  Prom.  Notes,  §  111.  The  Practice  Act  provides  that  a  snit 
shall  be  brought  in  the  name  of  the  real  party  in  interest.  The  record 
does  not  show  that  the  plaintiff  had  any  interest  whatever  in  the  note 
soed  upon.  Netterville  v.  Stevens,  2  How.  Miss.  R.,  642.  Hunter's 
testimony  was  inadmissible;  he  was  clearly  interested. 

Smith  Sf  Hardy,  for  Respondent. 

The  bond  of  indemnity  offered  was  sufficient.  Where  a  lost  note  Is 
not  negotiable,  no  security  need  be  given.  Pintard  v.  Tackingten,  10 
Johns.,  104.  McNair  v.  Gilbert,  3  Wend.,  S44.  Blake  v.  Noland, 
12  lb.,  173.  Rowley  v.  Ball.  3  Cow.,  808.  Lazell  v.  Lazell.  12 
Verm.,  443.  Hough  v.  Barton,  20  lb.,  456.  2  Gr.  Ev.,  §  156. 
Story's  Eq.  Jurisp.,  §  86.  Ch.  on  Bills,  264.  268,  270.  Thayer  t?. 
King,  15  Ohio,  242.    Fales  v.  Rnssell,  15  Pick.,  315. 

Hunter  was  clerk  of  the  Court,  and  as  such  was  a  competent  wit- 
ness to  identify  its  papers  and  verify  its  records,  although  he  might  be 
interested  in  the  result  of  the  suit.  See  Wiggin  v.  The  Free  Will 
Baptist  Church,  8  Met.,  801. 

Murray,  G.  J.,  delivered  the  opinion  of  the  Court.  Hetdinfsldt, 
J.,  concurred. 

Many  errors  are  assigned  in  the  record. — none  of  which  are  tenable. 

In  Welton  v.  Adams  k  Co.,  4  Cal.  87,  we  held,  that  in  case  of  the 
loss  or  destruction  of  negotiable  paper,  the  plaintiff  could  not  maintain 
his  action,  without  first  indemnifying  the  defendant. 

This  rule  was  established  for  the  protection  and  safety  of  the  com- 
mercial community,  and  has  not  been  extended  by  any  subsequent 
decisions.  The  plaintiff  in  this  case  has  brought  himself  within  the 
rule:  the  evidence  shows  that  he  did  tender  a  bond  of  indemnity,  and 
further  offered,  if  such  bond  was  not  satisfactory,  to  furnish  such  a  one 
as  the  defendant  should  suggest  or  approve.  The  declaration  contains 
an  averment  of  these  facts,  as  well  as  of  the  plaintiff's  readiness  to 
submit  a  bond  under  the  direction  of  the  Court. 

Under  these  circumstances  he  had  done  all  that  he  coold,  and  tbe 
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B.  GroT^r,  BMpondMl,  ft,  0.  L.  Hawlej  Mid  f .  f .  Ffteh,  AppellanU. 

defendant's  refusal  to  paj  the  amount  in  dispute,  maj  be  regarded  as 
founded  in  captlonsness,  rather  than  an  objection  to  the  bond, — the 
sufficiency  of  which  he  does  not  appear  to  have  questioned  until  the 
trial. 

The  objection  that  the  plaintiff  is  not  the  party  in  interest,  is  with- 
out foundation;  the  note  was  made  payable  to  him,  and  he  is  p7ima 
/ocie  the  owner; — his  right  to  maintain  this  action  cannot  be  ques- 
tioned, except  the  defendant  pleads  payment  or  offset  against  Cicero 
Price,  whom  he  alleges  is  the  true  owner  of  the  note. 

The  objection  to  the  testimony  of  Hunter  and  McEee  is  frivolous; 
the  one  was  called  to  prove  the  records  of  the  Court,  of  which  he  was 
Clerk;  and  the  computation  of  interest,  attached  to  the  deposition  of 
the  latter,  was  never  read  in  evidence.  That  portion  of  Reed's  testi- 
mony with  regard  to  the  entries  made  by  himself,  was  undoubtedly 
admissible.  As  to  the  other  portions,  while  they  might  be  admitted 
upon  good  authority  as  part  of  a  chain  of  facts,  the  main  circumstances 
of  which  had  already  been  proved,  still,  we  are  not  called  upon  to 
decide  how  far  such  evidence  was  admissible,  as  the  testimony  does  not 
appear  to  have  been  material. 

The  other  assignments  of  error  are  unimportant,  and  cannot  be 
maintained. 

Judgment  affirmed,  with  costs. 


E.  GROVER,  Respondent,  v.  0.  L.  HAWLET  and  F.  F-  FITCH, 

Appellants. 

Prior  poflsesaion  of  poblie  lands  will  entitle  the  poeseasor  to  maintain  aa  action 
agaiost  a  trespasser. 

The  right  of  enjoymeot  of  possession  to  public  lands  may  descend  among  the 
eflfeetsof  a  deceased  person  to  the  executor  or  adminfstratcr,  and  the  right  of 
the  deceased  be  conveyed  by  «  regular  sale  to  anotiMr. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District,  Sac- 
ramento County. 
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B.  GroTOT.  B«apoBd«nt,  v.  0.  L.  Hawlej  and  f.  P.  Fitch,  ApptlUmto. 

Harmon  Sf  Sunderland^  for  Appellant. 
No  brief  on  file. 

Long  Sf  Dunlapf  for  RespoDdent. 

Prior  possession  is  evidence  of  a  fee,  and  althongb  the  lowest,  anless 
rebntted  by  higher,  it  must  prevail.  Doe  v,  Herbert,  Breese,  280. 
Doe  17.  West,  1  Blackf.,  134. 

Heydbnfeldt,  J.,  delivered  the  opinion  of  the  Coort.  Muriut,  C. 
J.,  concurred. 

We  have  uniformly  held  that  prior  possession  of  public  lands  will 
entitle  the  possessor  to  maintain  an  action  against  a  trespasser. 

The  question  here  raised,  is  whether  such  possession  of  land  descends 
to  the  administrator  of  the  first  occupant,  so  as  to  be  the  subject  of 
sale  under  an  order  of  the  Probate  Court,  and  to  entitle  the  purchaser 
to  be  subrogated  to  the  rights  of  the  first  holder. 

The  first  great  object  of  the  law,  is  to  settle  men's  disputes,  and  in 
order  more  effectually  to  accomplish  this,  it  is  the  policy  of  the  law  to 
find  an  owner  for  every  thing  sufficiently  valuable  to  be  the  subject  of 
dispute.  The  reason  why  a  mere  occupant  of  land  is  entitled  to  recover 
against  a  trespasser,  is  because  value  is  attached  to  the  enjoyment  of 
the  quiet  possession  of  lands,  and  as  long  as  the  owner  does  not  com- 
plain,  the  occupant  has  a  well  defined  interest  as  against  the  rest  of 
the  world,  upon  the  principles  of  natural  justice. 

Upon  the  death  of  a  party,  the  law  casts  a  descent,  or  makes  dis- 
tribution of  all  property,  or  interests  in,  or  right  of  enjoyment  of  prop- 
erty, on  some  one.  The  purpose  is,  that  each  part  and  parcel  shall 
have  an  owner;  and,  therefore,  anything  whicli  was  possessed  or  en- 
joyed by  the  deceased,  of  whatever  nature,  must  and  ought  to  fall 
under  the  general  rule,  in  order  so  to  be  disposed  of,  that  it  must  not 
be  the  source  of  disruption  among  contending  claimants,  or  of  disturb- 
ance to  the  peace  and  harmony  of  any  members  of  the  community. 

For  these  reasons  we  determine,  without  hesitation,  that  the  right 
of  enjoyment  of  possession  to  public  lands,  may  descend  among  the 
effects  of  a  deceased  person,  to  the  executor  or  administrator,  and  the 
right  of  the  deceased  be  conveyed  by  a  regular  sale  to  another.  It 
remains  but  to  add,  that  the  judgment  is  affirmed. 
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A.  6.  Sayre,  Appellant,  v.  0  P.  Nichols,  Respondent. 


A.  G.  SAYRE,  Appellant,  v.  C.  P.  NICHOLS,  Respondent. 

An  agent  who  signs  his  own  name,  instead  of  that  of  his  principal,  when  he 
intends  to  bind  the  latter,  renders  himself  liable. 

The  word  "  agent,"  appended  to  an  agent's  name,  has  always  been  held  as 
merely  desehptio persona,  and  in  no  respect  affects  his  liability. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Sacramento  County. 

The  action  was  brought  upon  a  protested  bill  of  exchange,  of  which 
the  following  is  a  copy: 

ADAMS  &  CO.'S  EXPRESS  

$3,000.  AND  No.  2123 

BANKING  HOUSE.  

Mormon  Island,  February  21, 1855. 
Pay  to  A.  G.  Sayre,  or  order.  Three  Thousand  Dollars — yalue 
received — and  charge  the  same  to  account  of  this  office. 


(Signed,)  C.  P.  NICHOLS,  Agent, 

Per  Geo.  W.  Corky. 
Messrs.  Adaks  &  Co.,  Sacramento. 

On  the  trial,  plaintiff,  in  order  to  maintain  his  action,  offered  the  bill 
in  evidence,  which  the  Court  excluded,  and  on  motion  of  defendant, 
granted  a  nonsuit.    Plaintiff  appealed. 

Ralston  Sf  Wallace^  for  Appellant. 

The  nonsuit  was  improperly  granted.  Ch.  on  Bills,  32.  2  Kent's 
Com.,  630,  Note  A.  Stackpole  v.  Arnold,  11  Mass.,  27.  Brockway 
V.  Allen,  17  Wend.,  40.  Williams  v,  Christy,  10  How.  Pr.  R.,  18. 
Ch.  on  Cont.,  209.  Higgins  v.  Senior,  8  Mees.  &  W.,  834.  McGee 
V.  Atkinson,  2  lb.,  440.  Story  on  Agency,  §§  161,  162,  269,  270, 
446,  447. 

/.  Neelt/  Johnson,  for  Respondent. 

Argued  that  the  judgment  of  nonsuit  was  correct,  and  cited  the 
case  of  Hicks  v.  Hinde  &  Beardsley,  6  How.  Pr.  R.,  1. 
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AUz.  RMdeU,  BMpoii4«at,  •.  PmI  BhirUj,  8h«rlfl,  •ic.^  aod  others,  AppelUnta. 

Hbtdbnfbldt,  J.,  delivered  the  opinion  of  the  Coort.  Mubrat,  C. 
J.,  concorred.         • 

The  rale  has  long  and  continnonslj  been  settled,  that  an  agent  who 
signs  his  own  name,  instead  of  that  of  his  principal,  when  he  intends 
to  bind  the  latter,  becomes  himself  liable,  and  the  contract  is  consid- 
ered as  his  own.  In  such  cases,  the  word  **  agent,"  appended  to  his 
name,  has  always  been  held  as  merely  descriptio  persoTue,  and  in  no 
respect  affects  his  liability. 

The  Court  erred  in  excluding  from  the  jury  the  bill  on  draft  which 
was  offered  in  evidence  by  the  plaintiff,  and  the  judgment  is  therefore 
reversed  and  the  cause  remanded. 


ALEXANDER  RIDDELL.  Respondent,  v,   PAUL  SHIRLEY. 
Sheriff  of  Solano  County,  and  others,  Appellants. 

R.,  being  in  insolvent  and  embarrassed  oircamstances,  sold  certain  property  to 
the  plaintiff,  in  order  to  discharge  certain  debts  which  were  liena  upon  his 
homestead,  for  the  purpose  of  saving  It  to  himself— all  of  which  the  plaintiff 
was  aware  at  the  time  he  made  the  purchase.  Held,  that  the  sale  being  with 
the  direct  intent  of  benefit  or  advantage  to  the  seller,  and  to  the  iqjury  of  the 
creditors,  is  fhiudulent  and  void,  as  to  such  creditors. 

A  sale  under  such  circumstances,  except  to  a  creditor  in  payment  of  his  debt 
alone,  and  free  from  knowledge  of  or  collusion  with  the  olgect  of  the  debtor, 
must  be  considered  a  fraud  in  fact  and  in  law. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District,  So- 
lano County. 

Replevin  for  certain  personal  property  attached  by  the  defendant, 
Shirley,  in  his  official  capacity  as  Sheriff,  as  belonging  to  one  Beebe 
Robinson. 

The  other  defendants  made  parties  in  the  cause,  were  creditors  of 
Robinson. 

The  plaintiff,  in  order  to  prove  his  title,  produced  in  evidence  a  bill 
of  sale  from  Robinson  of  the  property  in  dispute. 
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Alex.  Bidden,  RespoDdent,  v.  Paul  Shirlej,  Sheriff,  eto.,  and  othera,  AppellantM. 

It  also  appeared,  that  at  the  time  of  the  sale,  Robinson  was  in  failing 
or  embarrassed  circamstances,  and  that  he  made  this  sale  for  the  par- 
pose  of  raising  fands  wherewith  to  discharge  certain  debts  which  were 
a  lien  npon  his  homestead,  for  the  purpose  of  saving  it  to  himselC 
That  the  plaintiff  porchased  with  a  fall  knowledge  of  all  these  circum- 
stances. 

At  the  trial,  defendants'  counsel  requested  the  Court  to  instruct  the 
jury- 
First,  "  That  if  the  sale  was  made  by  Robinson  to  Riddell  to  dis- 
charge debts  secured  by  mortgage  on  Robinson's  homestead,  and 
thereby  to  save  the  homestead  to  himself;  and  if  Riddell  was  aware  of 
such  intention,  and  also  if  Robinson  and  Riddell  were  aware  that  by 
such  transaction  the  defendants,  as  creditors  of  Robinson,  would  be 
delayed  or  hindered  in  enforcing  the  payment  of  their  debts  against 
Robinson,  in  such  case,  the  sale  was  void  as  against  such  creditors." 

Second,  "  That  if  the  jury  believe  the  sale  was  made  by  Robinson  to 
plaintiff  for  the  purpose  of  advantage  to  himself,  to  the  prejudice  of  his 
creditors,  of  which  purpose  the  plaintiff  was  aware,  that  then  the  sale 
was  void  as  to  the  said  Robinson's  creditors,  and  a  verdict  should  be 
rendered  for  the  defendants." 
The  Court  refused  the  instructions,  and  defendants  excepted. 
The  jury  found  in  favor  of  the  plaintiff.  The  Court  overruled  a  mo- 
tion for  a  new  trial,  and  defendants  appealed. 

John  Currey^  for  Appellants. 

The  Court  should  have  given  the  instructions  requested  by  the  de- 
fendants. Van  Nest  v.  Toe  et  al.,  1  Sanf.  Ch.,  8.  Goodrich  v.  Downs, 
6  Hill,  439,  Leitch  v.  Hollister,  4  Coms.,  214.  Van  Wyck  v.  Sew- 
ard, 18  Wend..  395. 

Feyton  and  Duer,  for  Respondent. 

No  brief  on  file. 

« 

Heydknfbldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

The  facts,  as  found  by  the  jury,  show  that  Robinson,  the  vendor  of 
the  plaintiff,  was  in  insolvent  or  embarrassed  circumstances;  that  he 
62 
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T.  P.  JuBMo.  RMpoadent,  v.  PeUr  QoIt«j,  AppelUat. 


made  the  sale  to  discharge  debts  which  were  liens  or  eharges  upon  his 
homestead,  for  the  purpose  of  saving  it  to  himself;  of  all  which,  the 
plaintiff  was  aware,  at  the  time  he  made  the  purchase.  This  was  cer> 
tainly  a  transaction,  calculated  to  hinder,  delay,  or  defraud  creditors. 
Although  the  law  secures  the  homestead  from  execution  arising  from 
ordinary  indebtedness,  it  is  yet  made  chargeable  for  debts  by  the  act 
of  the  parties  interested  in  its  preservation,  and  in  some  cases  by  ope- 
ration of  law.  Where  such  cases  exist,  it  would  seem  to  be  only  fair, 
that  the  homestead  should  remain  answerable  for  the  debts  charged 
upon  it,  and  not,  after  becoming  a  source  of  credit,  be  relieved,  inten- 
tionally, by  the  disposition  of  all  the  other  property  of  the  debtor, 
leaving  nothing  for  the  satisfaction  of  the  other  creditors.  Such  a 
sale,  except  to  a  creditor  in  payment  of  his  debt  alone,  and  free  from 
knowledge  of  or  collusion  with  the  object  of  the  debtor,  must  be  con- 
sidered a  fraud  in  fact  and  in  law.  It  is  a  sale  with  the  direct  intent 
of  benefit  or  advantage  to  the  seller,  to  the  injury  of  the  creditors. 

This  view  renders  it  unnecessary  to  consider  separately  the  various 
points  made  on  error. 

The  judgment  is  reversed,  and  the  cause  remanded. 


T.  P.  JAMSON,    Respondent,    v.   PETER   QUIVEY,  Appellant. 

A  Coart  must  give  or  refuse  the  instructioDB  afked  for.  It  may  modify  the 
phraseology,  so  as  to  render  it  more  intelligible  to  the  jury,  but  cannot  alter 
the  i 


Appeal  from  the   District  Court  of  the  Third  Judicial  District, 
Santa  Clara  County. 

The  opinion  of  the  Court  contains  the  facts. 

Wallace  Sf  Ryland,  for  Appellant. 

Argued  that  the  Court  must  give  an  instruction  as  requested,  and 
cited  Conrad  v.  Lindley,  2  Cal,  173.    Russell  v.  Amador,  3  Cal,  400. 
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T.  P.  JamMn,  Ro«poiident,  v.  Peter  Qaivey.  Appellant. 


L.  Archer,  for  Respondent. 
No  brief  on  file. 

Tbrrt,  J.,  delivered  the  opinion  of  the  Coart.  Hetdbnfelot,  J., 
and  MuBRAT,  C.  J.,  concurred. 

This  is  an  action  in  assumpsit.  The  declaration  contains  two  counts, 
which  set  out  the  same  indebtedness  in  different  forms.  In  the  first 
count,  plaintiff  admits  that  the  defendant  is  entitled  to  a  credit  of 
$800,  for  two  lots  sold  to  the  plaintiff,  and  further  credit  of  $156, 
money  advanced.  The  second  count  also  refers  to  said  payments  as 
having  been  made  by  defendant. 

On  the  trial,  defendant  asked  the  Court  to  charge  the  jury — ''  That 
the  plaintiff  in  the  first  count  of  his  declaration,  admits  that  defendant 
is  entitled  to  a  credit  of  $800,  for  two  lots  sold  by  defendant  to  plain- 
tiff, and  the  plaintiff  is  estopped  to  deny  the  facts,  and  the  jury  in 
making  up  their  verdict  should  allow  the  defendant  $800,  for  the  sale 
of  said  lots."  The  Court  refused  to  give  the  instruction  as  asked,  and 
the  refusal  is  assigned  as  error. 

We  have  frequently  decided,  that  the  Court  must  give  or  refuse  the 
instructions  as  asked  for.  They  may  modify  the  phraseology,  so  as  to 
render  it  more  intelligible  to  the  jury,  but  cannot  alter  the  sense.  See 
Conrad  v.  Lindley,  2  Cal,  173,  and  Russell  v.  Amador,  3  lb.,  400. 

The  instruction  asked  by  the  defendant  was  proper,  and  should  have 
been  given  as  asked.  The  substitute  given  by  the  Court,  differed 
materially  from  the  instruction  asked  by  the  defendant,  and  was  calcu- 
lated to  prejudice  his  rights. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded. 
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OroDfltr,  J«an«  &  Go,,  RetpondenU,  •.  ChftrlM  Mintnni,  and  others,  AppelUnU. 


GRONFIER,  JEUNE  &  CO.,  Respondeots,  v.  CHARLES  MIN- 
TURN,   and  others,  Appellants. 

Where  an  amended  decree,  rendered  at  the  same  t^rm  as  the  first  decree,  is  simply 
what  the  orii^inal  decree  should  have  been,  and  does  no  injustice  to  a  party, 
this  Court  will  not  disturb  it  on  account  of  any  alleged  irregularity  not  affect- 
ing the  merits. 

A  mortgage  contained  a  stipulation  for  all  the  costs  of  foreclosure,  including 
counsel  fees  not  exceeding  five  per  cent  of  the  amount  due.  Heldy  that  the 
limitation  of  five  per  cent,  is  intended  to  apply  to  counsel  fees  alone,  and  that 
the  complainant  would  be  entitled  to  recover  the  whole  of  his  costs  by  opera- 
tion of  the  statute,  and  indep<^ndent  of  any  stipulation. 

Appeal  from  the  District  Cotrrt  of  the  Twelfth  Jadicial  Dbtrict, 
San  Francisco  County. 

Sloan  and  Love^  for  Appellants. 

HcUl  McAllister,  for  Respondents. 

No  briefs  on  file. 

HsYDENFELDTy  J.,  delivered  the  opinion  of  the  Coart  Murray,  C. 
J.,  concarred. 

The  an\ended  decree  rendered  at  the  same  term  as  the  first  decree, 
is  simply  what  the  original  decree  should  have  been,  and  does  no 
injustice  to  the  defendants.  In  snch  case,  it  is  not  the  province  of  this 
Court  to  disturb  it  on  account  of  anj  alleged  irregularity,  not  aflfecting 
the  merits. 

The  five  per  cent,  stipulated  in  the  mortgage,  was  clearly  intended 
to  provide  for  counsel  fees  alone.  The  costs  may  by  possibility  have 
exceeded  the  five  per  cent.,  in  which  event  the  complainants  would 
have  the  right  to  recover  them  by  operation  of  the  statute,  indepen- 
dent of  any  stipulation.  The  stipulation  here,  is  for  all  the  costs, 
''  including  counsel  fees  not  exceeding  five  per  cent,  of  the  amount 
due,"  etc.  It  is  evident  that  the  limitation  of  five  per  cent,  is  intended 
to  apply  to  counsel  fees  alone.  At  any  rate,  we  would  not  revise  it, 
unless  it  had  been  brought  to  the  attention  of  the  District  Court  by 
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G.  S  Oofflnberrj  aod  J.  H.  Se&vell,  BaspoDdents,  v.  JobmoD  and  Sarah  Uorrill,  Appellants. 

motion  to  correct  the  money  calculation  of  the  decree,  or  to  re-tax 
costs,  or  by  some  proceeding  analogous  to  exceptions  to  a  master's 
report. 

Decree  affirmed. 


CHARLES  S.  COPPINBERRY  and  JOHN  H.  SEAWELL, 
Respondents,  v.  JOHNSON  HORRILL  and  SARAH  N.  HOR- 
EILL,  Appellants. 

The  rendition  and  entry  of  a  judgment  t>j  the  District  Coart  at  a  time  when 
there  is  no  legal  term  of  the  Court,  is  error. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
Napa  County. 

Crocker  Sf  Robinson,  for  Appellants. 

Boggs  if  Maupin,  for  Respondents. 

No  briefs  on  file. 

Hetdenfeldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

The  error  relied  upon  is  the  rendition  and  entry  of  judgment  at  a 
time  when  there  was  no  legal  term  of  the  District  Court.  This  assign- 
ment is  sustained  by  the  record;  so  upon  the  authority  of  Smith  v. 
Chichester,  1  Cal,  409,  the  judgment  is  reversed  and  the  cause  re- 
manded. 
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Ix  pftrU.—  %irr«4  A.  Cobra  and  Edward  iones. 


In  the  matter  of  ALFRED  A.  COHEN  and  EDWARD  JONES, 
on  Habeas  Corpus. 

The  jadgmentsand  orders  of  Courts  or  Jadges  on  the  subject  of  contempt?,  are  by 
our  statutes  declared  to  be  final  and  conclusive.  Under  the  writ  of  Habeat 
Corpus^  this  Court  cannot  review  the  orders  of  another  Court  in  such  cases. 

The  District  Courts  have  jurisdiction  to  punish  for  contempts  ©f  their  process, 
and  to  issue  euch  writs  as  are  necessary  to  the  exercise  of  that  jurisdiction. 

Contempt  is  defined  by  the  statute  to  be  the  disobedience  or  resistance  of  a  lawful 
order  of  a  Court  or  Judge  ;  and  if  a  Court,  having  jurisdiction,  should  issue  an 
erroneous  order,  it  is  obligatory,  until  reversed  by  an  appellate  Court,  and  a 
disobedience  of  it  is  a  contempt. 

Courts  of  equity  have  the  power  to  appoint  receivers,  and  to  order  them  to  take 
possession  of  the  property  in  controversy,  whether  in  the  immediate  possession 
of  the  defendant  or  his  agents  ;  and  in  proper  cases  they  can  also  order  the 
defendants'  agents  or  employees,  although  not  parties  to  the  record,  to  deliver 
the  specific  property  to  the  receiver. 

The  District  Court  caused  the  parties,  C.  and  J.,  to  be  served  with  a  rule  to  show 
cause  why  they  should  not  be  ordered  to  deliver  certain  property  in  their  pos- 
session to  the  receiver,  appointed  in  a  case  to  which  they  were  not  parties ;  and 
in  obedience  to  the  rule,  they  appeared  and  contested  the  matter  before  the 
Court  Held,  that  when  they  appeared  and  filed  their  answer  to  this  rule,  the 
Court  acquired  full  jurisdiction  over  their  persons  as  well  as  the  sul^ect  matter. 

McLougall,  Aldrich,  and  Sharp,  for  Petitioners. 
No  argument  on  file. 

Terrt,  J.,  delivered  the  opinion  of  the  Court.  Murkat,  C.  J.,  con- 
curred. 

The  return  to  the  writ  of  habeas  corpus  shows,  that  Cohen  and  Jones 
are  in  custody  under  an  attachment,  issued  out  of  the  Fourth  District 
Court,  commanding  the  Sheriff  to  have  said  parties  before  said  Court, 
to  answer  touching  a  certain  contempt,  which  is  alleged  they  had 
committed  in  refusing  to  obey  a  certain  order  of  Court,  (made  in  the 
case  of  Alvin  Adams  v.  I.  C.  Woods  and  D.  H.  Haskell,  pending  in 
said  Court,  which  order  commanded  Roman,  Cohen,  and  Jones,  to  de- 
liver to  a  Receiver,  appointed  by  said  Court,  certain  personal  chattels 
therein  specified,  belonging  to  the  firm  of  Adams  &  Co. 
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The  jodgmenU  and  orders  of  Coarts,  or  Jadges,  on  the  sobject  of 
coDtempts,  are,  by  oar  statutes,  declared  to  be  final  and  conclusl?e; 
and  it  has  been  established  by  judicial  decisions,  that  nnder  the  writ 
of  habeas  corpus  we  cannot  review  the  orders  of  another  Court  in  such 
cases. 

Our  investigation  must  be  confined  to  the  single  point  of  jurisdiction* 
If  the  Court  had  power  to  make  the  order,  we  cannot  inquire  whether 
the  case  under  consideration  is  a  proper  one  for  the  exercise  of  that 
power.  It  cannot  be  doubted,  that  the  District  Courts  have  jurisdic* 
tion  to  punish  for  contempts  of  their  process,  and  to  issue  such  writs 
as  are  necessary  to  the  exercise  of  their  jurisdiction. 

But  it  is  contended,  on  the  part  of  petitioners,  that  the  order  of  the 
District  Court,  for  the  disobedience  of  which,  they  are  charged  with 
contempt,  was  unlawful  and  void;  because,  the  Court  had  no  juris- 
diction of  the  persons  of  petitioners,  who  are  strangers  to  the  proceed- 
ings, in  which  such  order  was  made,  and  the  order  not  being  lawful,  a 
disobedience  of  it  is  not  a  contempt. 

Contempt  is  defined  by  our  statute  to  be  the  disobedience  or  resist* 
ance  of  a  lawful  order  of  a  Court  or  Judge.  What  is  a  lawful  order, 
within  the  meaning  of  this  Act  ?  Strictly  speaking,  every  erroneous 
order  or  judgment  of  a  Court,  is  unlawful,  and  for  that  reason,  may  be 
reversed  on  appeal. 

But  it  will  not  be  contended,  that  therefore  parties  may  not  be  pun- 
ished for  resistance  or  disobedience  to  such  orders,  or  that  the  officer 
executing  final  process,  issued  on  an  erroneous  judgment,  would  make 
himself  liable  as  a  trespasser. 

In  the  examination  of  this  question,  we  should  be  careful  to  distin- 
guish between  the  erroneous  exercise  of  a  power  conferred  by  law,  and 
the  usurpation  of  power.  If  the  District  Court  has  jurisdiction,  under 
any  circumstances  to  make  an  order,  requiring  persons  not  parties  to 
the  record  to  deliver  property  to  the  officer  of  the  Court,  the  issuance 
of  such  order  in  an  improper  case  would  be  error  certainly,  which  an 
appellate  Court  would  correct,  but  would  not  be  an  usurpation  of  power 
or  an  excess  of  jurisdiction. 

It  is  not  necessary,  in  this  proceeding,  to  inquire  whether  or  not  the 
order  of  the  Court  in  the  matter  was  erroneous.    If  the  Court  had 
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jnrisdiction  to  make  such  an  order,  it  is  obligatory  uDtil  reversed  by  an 
appellate  Court.    I  know  of  no  authorities  in  conflict  with  this  position. 

The  case  in  6  Denio,  cited  by  counsel  for  petitioners,  is  perfectly 
reconcilable  with  this  view.  There,  the  Surrogate  issued  an  attachment, 
commanding  the  Sheriff  to  take  the  body  of  a  person  named,  and  bring 
him  before  the  officer  to  testify.  The  Sheriff  failing  to  execute  the 
order,  was  adjudged  guilty  of  contempt,  and  upon  habeas  corpus,  was 
discharged.  The  Court  holding  that  the  Surrogate,  under  no  circum- 
stances, had  jurisdiction  to  issue  such  an  order,  it  was  therefore  void, 
and  the  officer  was  not  bound  to  execute  it. 

The  decision  was  not,  that  the  Surrogate  had  no  jnrisdiction  over 
the  person  of  the  party  against  whom  the  attachment  was  issued,  or, 
that  it  was  not  jssued  in  a  case  allowed  by  law,  but,  that  he  had  no 
power  to  issue  such  a  writ. 

Courts  of  Equity  unquestionably  have  the  power  to  appoint  receivers, 
and  to  order  them  to  take  possession  of  the  property  in  controversy, 
whether  in  the  immediate  possession  of  defendant  or  his  agent,  and  in 
proper  cases,  they  can  also  order  the  defendant's  agents  or  employees, 
although  not  parties  to  the  record,  to  deliver  the  specific  property  to 
the  receiver. 

This  power  does  not  conflict  with  the  provision  of  law,  which  pro- 
vides, that  no  man  shall  be  deprived  of  his  property  without  due  pro- 
cess of  law.  The  surrender  to  the  receiver  does  not  affect  the  right  of 
property  or  the  ultimate  decision  of  the  case,  any  more  than  does  the 
levy  of  an  attachment.  The  design  is,  to  secure  the  property  so  that 
it  may  be  handed  over  to  the  party  who  shall  be  adjudged  entitled  to 
its  possession. 

It  is  contended  that  the  Court  had  no  jurisdiction  of  the  persons  of 
petitioners;  they  not  being  parties  to  any  proceeding  before  the  Court. 
The  record  which  was  introduced  by  counsel  for  petitioners,  shows  that 
a  rule  to  show  cause  why  the  order  should  not  be  made  was  served  on 
petitioners,  who,  in  obedience  to  said  rule,  appeared  and  contested  the 
matter  before  the  Court.  When  they  appeared  and  filed  their  answer 
to  this  rule,  the  Court  acquired  full  jurisdiction  over  their  persons,  as 
well  as  the  subject  matter.  Besides,  the  return  shows  that  the  parties 
are  attached  to  answer  to  a  contempt.    No  trial  or  conviction  has  been 
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had,  and  it  would  certainly  not  be  treating  the  District  Conrt  with 
proper  courtesy,  were  we  to  interfere  with  its  powers  in  a  case  clearly 
within  its  jurisdiction,  upon  the  assumption  that  an  improper  judgment 
will  be  rendered. 

The  writ  is  discharged,  and  the  prisoners  returned  to  the  custody  of 
the  officer. 


DAVID  T.  BAGLET,  Appellant,  v.  CORNELIUS  J.  EATON, 

and  others.  Respondents. 

The  breach,  of  a  bood  for  title,  does  not  discharge  the  debt  due  for  the  purchase 
money. 

The  plaiotiff  on  such  breach,  can  either  resort  to  a  Court  of  Equity  to  enforce 
its  performaoce,  or  maintain  an  action  at  law. 

Where  the  parties  to  such  a  bond,  stipnlate  among  themselves  for  a  forfeiture, 
such  forfeiture  cannot  defeat  the  plaintiff's  rights  to  the  purchase  money. 

Appeal  from  the  District  Conrt  of  the  Fourth  Judicial  District,  San 
Francisco  County. 

The  defendants  were  sued  as  administrators  of  the  estate  of  Grove 
C.  Mickle,  deceased.  The  action  was  brought  upon  three  promissory 
notes,  amounting  in  the  aggregate  to  $6,580,  g^ven  by  Mickle  to  Bag- 
ley  and  Sinton. 

The  consideration  of  the  notes,  and  the  circumstances  under  which 
they  were  given,  are  as  follows: 

Mickle  entered  into  a  contract  with  Bagley  and  Sinton  for  the  pur- 
chase from  them  of  a  certain  lot  in  San  Francisco.  The  price  agreed 
upon,  was  $14,000.  Mickle  paid  on  account,  some  $8,420,  and  after- 
ward, to  wit:  on  the  22d  day  of  March,  1851,  the  parties  ascertained 
the  balance  of  principal  and  interest  due  Bagley  and  Sinton,  to  be 
$6,580,  for  which  amount  Mickle  gave  the  notes  aforesaid.  At  the 
last  date,  the  parties  entered  into  a  bond,  in  writing,  reciting  the  facts 
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as  aboTe  stated,  and  coDtaioiog  the  fotlovring  eonditioD,  to  wbich  tb« 
aotet  and  parchaae  were  subject: 

**  That  If  the  said  McMickle  shall  well  and  tinlj  pay  to  the  said 
Baglej  and  Sinton,  or  their  assigns,  the  said  notes  at  matority,  thes 
the  said  Bagley  and  Sinton  agree,  and  hereby  bind  themselves,  to 
execute  to  the  said  McMickle,  a  quit  claim  deed  of  all  their  right,  title 
and  interest  in  and  to  the  aforementioned  lot  of  ground.  But  if  the 
said  McMickle  shall  make  default  in  the  payment  of  any  one  or  all  of 
the  said  notes,  then  the  said  McMickle  is  to  forfeit  all  right  or  interest 
in  the  said  lot  of  ground,  and  the  said  Bagley  and  Sinton  are  hereby 
authorized  to  made  such  disposition  thereof,  discharged  of  all  claim  or 
pretense  of  claim,  or  interest  in  the  same  on  the  part  of  said  McMickle, 
as  they  may  see  fit.'' 

The  notes  were  not  paid  at  maturity,  and  afterward,  in  June,  1B51, 
Bagley  and  Sinton,  with  the  knowledge  and  consent  of  McMickle,  sold 
and  conveyed  the  lot  to  a  third  party,  at  private  sale,  as  their  own 
property,  received  the  proceeds,  and  applied  them  toward  the  payment 
of  the  notes. 

Sinton  assigned  his  interest  to  Bagley,  who  at  the  commencement  of 
this  suit  was  the  sole  owner  of  the  notes.  The  Court  below  found  the 
following  as  conclusions  of  law: 

"  The  agreement  or  bond  entered  into  between  the  parties,  is  an 
executory  contract  for  the  purchase  and  sale  of  land,  imposing  mutual 
obligations  on  the  respective  parties.  Bagley  and  Sinton  ought  have 
enforced  a  performance  of  this  contract,  or  had  their  rights  ascertained 
under  it  by  suit  at  law.  In  electing  to  seU,  and  by  selling  the  land  at 
private  sale,  after  the  forfeiture  on  the  part  of  McMickle,  they  annulled 
the  contract,  and  discharged  the  balance  of  debt  on  account  of  the 
purchase  money.  This  debt  being  represented  by  the  notes,  they  are 
also  discharged,  for  failure  of  consideration.  Judgment  should  be 
entered  for  defendants." 

Plaintiff  moved  for  a  new  trial,  which  motion  the  Court  overrn]ed« 
and  plaintiff  appealed^ 

Hoge  4*  Wilson,  for  Appellant. 

In  equity,  McMickle  became  by  the  contract  the  owner  of  the  prem« 
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Ises.  Thej  were  his  to  all  iatents  and  purposes;  all  increase  of  value 
would  iunre  tp  bis  benefit,  and  all  loss  must  be  sustained  by  him. 
Dart  on  Vendors,  114-117,  and  notes.  Sugden  on  Vendors,  124,  337. 
Craig  V,  Leslie,  3  Wheat.,  677.  Peter  v.  Beverly  et  al,,  10  Pet.,  682. 
Johnson  et  al,v  Jones,  12  B.  Mod.,  328.    Paine  v.  Miller,  6  Ves.,  349. 

Bagley  and  Sinton  had  a  lien  for  the  purchase  money  remaining 
unpaid.  To  constitute  such  a  lien,  no  possession  is  required,  and  it 
equally  applies  whether  the  transaction  is  a  sale  or  a  mere  executory 
contract.  1  Hill,  on  Real  Prop.  p.  474,  §  10.  2  Story  Eq.,  §  1218. 
Chapman  v.  Tanner,  1  Verm.,  267.  Fish  v,  Howland,  1  Paige,  24. 
Pallexfen  v.  Moore,  3  Atk.,  272.  McGruder  v.  Peter,  11  Gill.  &  J., 
244.  Wright  v.  Woodland,  10  lb..  387.  Salmon  v.  Hoffman,  2  Cal., 
143.    5  Port.,  469. 

The  position  of  the  vendor  is  that  of  a  mortgagee,  and  he  may  en- 
force his  rights  in  the  same  way.  Salmon  v.  Hoffman,  2  Cal.,  143. 
The  doctrine  of  a  vendor's  lien  was  formerly  supposed  to  grow  out  of 
a  tacit  consent  or  agreement  of  the  parties.  Story  Eq.  §  1220.  Hil- 
liard  on  Real  Prop.,  474. 

The  vendor  may  foreclose  his  lien  in  equity,  and  if  the  property  will 
not  on  sale  pay  the  purchase  money  in  full,  the  deficiency  is  a  personal 
claim  against  the  purchaser.  Dart  on  Vend.,  120,  121,  634.  1  Sugd. 
on  Vend.,  309.  Bowles  v,  Rogers,  6  Ves  ,  95,  Note  (1.)  Kleisen  v. 
Scott  ei  aL,  6  Dana,  138.  Green  v.  Fowler,  11  Gill.  &  J.,  103. 
Wright  V.  Woodland,  10  Ibid,  387.  Garson  v.  Green,  308.  Hayden 
V.  Bell,  1  Beav.,  337.  Rowe  v.  Young,  3  Y.  &  C,  199.  Ez  parte, 
Hunter,  6  Ves.,  94.    Hope  v.  Booth,  1  B.  and  Adol.,  607. 

The  bond  recognizes  the  foregoing  principles,  and  authorizes  a  fore- 
closure at  private  sale,  instead  of  driving  the  vendors  into  a  suit  in 
equity.  If  any  doubt  exists  from  the  language  used,  as  to  the  intention 
of  the  parties,  their  acts  show  the  true  construction,  and  are  admissible 
to  give  a  clue  to  the  intentions  of  the  parties.  French  v.  Carbnt,  1 
Corns.,  102.  Knight  v.  N.  E.  Worsted  Co.,  2  Cush.,  271.  Stone  v. 
Clark,  1  Met.,  378.  Adams  v,  Frothingham,  3  Mass.,  361.  Codman 
et  al.  V.  Winslow,  10  Mass.,  149.    Murray  v.  Betbune,  1  Wend.,  191. 

In  a  contract  of  sale,  with  a  forfeiture  in  default  of  payment  by  the 
purchaser,  the  vendor  may  waive  the  forfeiture.    Harris  v.  Troupe,  8 
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Paige,  426.  Where  the  rendor  for  a  long  time  after  de£aalt,  still  holds 
the  bond  of  the  vendee,  and  recognizes  the  bond  as  still  subsisting,  it 
was  held,  that  to  take  advantage  of  the  default,  he  must  give  the 
vendee  formal  noUee  to  fulfill.    Fall  v.  Carpenter,  1  Dev.  A  Batt,  237. 

outsell  4*  Leighy  for  Respondents. 

1.  The  agreement  or  bond  is  an  executorj  contract  for  the  purchase 
and  sale  of  land,  imposing  mutual  obligations  on  the  respective  parties 
thereto. 

2.  Baglej  and  Sinton  might  have  enforced  a  performance  of  this 
contra(^t,  or  had  their  rights  under  it  ascertained  by  legal  proceedings. 

8.  The  election  of  Baglej  and  Sinton  to  sell,  and  their  selling  the 
land  at  private  sale  after  the  forfeiture  on  the  part  of  McMickle,  an- 
nulled the  contract  and  discharged  the  balance  of  debt  on  account  of 
the  purchase  money. 

4.  Where  covenants  are  secured  by  a  penalty  or  forfeiture,  the  obli- 
gee has  his  election.  He  may  either  bring  an  action  of  debt  for  the 
penalty;  (after  which  recovery  of  the  penalty,  he  cannot  resort  to  the 
covenant,  because  the  penalty  is  to  be  a  satisfaction  for  the  whole;)  on 
if  he  does  not  choose  to  go  for  the  penalty,  he  may  proceed  upon  the 
covenant,  and  recover  more  or  less  than  the  penalty — toties  guolies. 
Lord  Mansfield,  in  Lowe  v.  Peers,  4  Burr.,  2225.  Martin  v.  Taylor, 
1  Wash,  C.  C.  R.,  1.  Stearns  r.  Barrett,  1  Pick.,  449.  Perkins  a  at. 
V.  Lyman,  11  Mass.,  83. 

This  is  the  principle  in  Courts  of  Equity,  also.  Lowe  v.  Beers,  uln 
supra,  1  Bro.  Ch.,  418.  Harris  v,  Troup,  8  Paige  R.,  426.  Story's 
Eq.  Jur.,  §  1323.    Crippen  v.  Hermance,  9  Paige,  211. 

5.  The  debt  being  represented  by  the  notes,  they  are  also  discharged 
for  failure  of  consideration.  Story  on  Promissory  Notes,  etc.,  §  153. 
The  notes  and  bond  constituted  together,  one  agreement.  Hunt  v. 
Livermore,  5  Pick.,  395. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Hetdenfelot, 
J.,  concurred. 

The  Court  below  erred  in  the  conclusions  of  law  from  the  facta 
found.  The  agreement  between  the  parties,  is  nothing  more  than  a 
bond  for  title,  the  breach  of  which  does  not  diacharge  the  debt 
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The  plaintiff  might  either  have  resorted  to  a  Court  of  Equity,  to 
enforce  its  performance,  or  maintained  an  action  at  law;  bat  the  parties 
having  stipulated  among  themselves  for  a  forfeiture,  such  forfeiture 
cannot  defeat  plaintiff's  right  to  the  purchase  money. 

Judgment  reversed,  and  new  trial  ordered. 


GEORGE    S.   HOWLAND.    Respondent,   v.   A.    S.    MARVIN, 
Executor  of  Marvin  McNulty,  Appellant. 

A  covenant  not  to  sue  for  five  years,  is  no  bar  to  the  action,  but  the  defendant 
must  rely  upon  the  covenant  for  his  remedy. 

A  PPEAL  from  the  Superior  Court  of  the  City  of  San  Francisco. 

B.  o.  Brooks,  for  Appellant. 

The  suit  was  prematurely  brought,  because  no  action  could  be  main- 
tained until  the  expiration  of  the  covenant.  Robinson  v.  Godfrey,  2 
Michigan  R.,  408.  McCrackan  v.  Hay  ward,  2  How.,  612.  Story  on 
Bills,  §§  409,  413,  414.  2  Bac.  Ab.,  614.  Fullham  v.  Yalentine,  11 
Pick.,  160.  Bank  U.  S.  v.  Hatch,  6  Pet.,  260.  Hubbly  v.  Brown, 
16  Johns..  70.  Tatlock  v.  Smith,  19  Eng.  G.  L.  R.,  94.  Stracy  v. 
Bank  of  England,  lb.,  232.  Allys  r.  Probyn,  2  Crompt.  Mees.  & 
Rose,  408. 

E.  B.  Maslick,  for  Respondent. 
No  brief  on  file. 

Hetdenfeldt,  J ,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J ,  concurred. 

The  covenant  relied  upon  by  the  defense,  is  only  a  covenant  not  to 
sue  for  five  years. 

In  such  cases  it  has  been  uniformly  decided,  that  the  covenant  is  no 
bar  to  the  action,  but  that  the  defendant  must  be  turned  to  his  remedy 
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upoD  the  covenant.    See  7  Harris  A  Johns ,  92.    I  Halsted,  429.     8 
Pick ,  229.    6  Wendell,  471.    2  Blackf.,  119. 
Judgment  afBrmed. 


SIMON  B.  BENNETT,  Respondent,  v.  NELSON  TAYLOR  and 

others,  Appellants. 

A  martffage  is  a  mere  incident  to  a  debt,  and  in  order  to  maintJiin  an  action 
founded  on  the  mortgage,  the  debt  must  first  be  proyed. 

In  this  case  the  Court  therefore  erred  in  permitting  the  pUdntifF  to  introduce  the 
mortgage  in  eridence,  without  first  producing  or  accounting  for  the  note. 

Appeal  from  the  District  Coart  of  the  Fifth  Judicial  District,  Sao 
Joaqnin  Coonty. 

Hotoard  Sf  Perley,  for  Appellants. 

Zf.  Sanders ^  Jr„  for  Respondent. 
No  aathoriUes  were  cited  by  connsel. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court  Hetdkkfeldt, 
J.,  concurred. 

The  Court  below  erred  in  permitting  the  plaintiff  to  introduce  the 
mortgage  in  evidence,  without  first  producing  or  accounting  for  the 
note. 

The  mortgage  was  a  mere  incident  to  the  debt;  and  in  order  to 
maintain  the  action,  which  was  founded  on  the  plaintiff's  possesdon 
and  the  mortgage,  the  debt  should  have  been  proved. 

In  other  respects,  the  rulings  of  the  Court  were  correct,  and  the 
case  properly  tried. 

Judgment  reversed  and  new  trial  ordered. 
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RICHARD  MORRISON,  Respondent,  v.  THE  CORPORATION 
OP  BRADLEY,  BERDAN  &  COMPANY,  Appellants. 

The  plaintiff  oaoQot  recover  against  "the  corporation  of  Bradley,  Berdan  ACo.," 
upon  a  written  contract  entered  into  between  himself  and  **  Bradley  &  Co.;"  as 
the  contract  was  not  made  by  the  corporation. 

If,  however,  a  deceit  was  practiced  on  the  plaintiff,  and  the  circumstances  of  the 
cape  were  such  as  to  raise  tiie  presumption  that  the  corporation  was  cognizant 
of  the  deceit,  and  fraudulently  participated  in  it,  by  availing  itself  of  the  plain- 
tiff's labor,  it  is  liable,  not  upon  the  written  agreement,  but  for  work  and  labor. 

Appeal  from  the  District  Coort  of  the  Eleventh  Jodicial  District, 
El  Dorado  County. 

The  plaintiff  sued  for  the  sum  of  nine  hundred  dollars  dae  upon  a 
contract,  of  which  the  following  Is  a  copy: 

"  This  agreement,  made  and  entered  into  this  20th  day  of  Jone,  A. 
D.  1853,  by  and  between  Richard  Morrison  and  Bradley,  Berdan  & 
Co.,  witnesseth,  that  the  said  Richard  Morrison  agrees  to  work  faith- 
folly  for  the  said  Bradley  &  Co.,  under  the  direction  and  to  the  satis- 
faction of  the  Chief  Engineer  of  the  corporation  of  Bradley,  Berdan  & 
Co.,  for  the  period  of  twelve  months  or  longer,  should  the  parties  agree. 
And  the  said  Bradley  A  Co.  agree  to  pay  him  at  the  rate  of  seventy- 
five  dollars  per  month  and  his  board.  Ten  dollars  per  month  to  be 
paid  as  wanted,  and  one- half  of  the  remainder  at  the  expiration  of 
eight  months,  and  the  other  half  at  the  expiration  of  the  year. 

( Signed. )  "  Bradley  &  Co.'' 

Plaintiff  proved  the  length  of  his  services,  and  the  execution  of  the 
contract. 

It  was  in  evidence,  that  Bradley  &  Co.,  a  corporation  distinct  from 
the  defendants,  had  been  in  the  habit  of  hiring  workmen  in  the  above 
manner  for  the  corporation  of  Bradley,  Berdan  &  Ca,  and  that  the 
latter  were  aware  of  the  manner  in  which  they  were  engaged,  and  em- 
ployed them  upon  their  works. 

The  jury  found  a  special  verdict  for  the  plaintiff!.  The  Courts  after 
argument,  rendered  a  judgment  for  the  plaintiff    Defendants  appealed. 
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BaiUj  8Mf«Bt,  B«q>oiklMit,  v.  SMki«l  Wilaon,  aad  othen,  ApyllanU. 

Robinson  J^  Beatty,  for  Appellants. 

Thonuis  H,  Hetties,  for  RespoDdent. 

To  the  point  decided  by  the  Conrt,  no  anthorities  were  cited  bj 
counsel. 

MuBRAT,  C.  J.y  delivered  the  opinion  of  the  Court.  Hetdenfeldt, 
J.,  concurred. 

The  plaintiff  declares  upon  a  written  contract,  entered  into  between 
himself  and  Bradley  &  Co. 

It  is  evident,  that  he  cannot  recover  against  the  corporation,  as  the 
contract  was  not  made  by  it  If,  however,  the  circumstances  of  the 
case  were  such,  as  to  raise  the  presumption  that  the  corporation  was 
cognizant  of  the  deceit  practiced;  and  fraudulently  participated  in  it, 
by  availing  itself  of  the  plaintiff's  labor,  it  is  liable,  not  upon  the  writ- 
ten agreement,  but  for  work  and  labor,  and  the  declaration  should  have 
contained  a  count  to  this  effect. 

Judgment  reversed  and  cause  remanded,  with  leave  to  the  plaintiff 
to  amend  his  declaration. 


BAILEY  SARGENT,  Respondent,  v.  EZEKIEL  WILSON,  JO- 
SEPH HETHERINGTON,  W.  W.  ESTABROOK,  SQUIRE 
P.  DEWEY,  and  others,  Appellants. 

A  Bale  or  alienatioQ  of  the  homestead  property,  withoat  the  siguatQre  of  the  wife, 
is  void  only  as  to  the  homestead  value.  Any  excess  over  five  thousand  dollars 
is  subject  to  the  control  of  the  husband,  and  may  be  disposed  of  in  any  manner 
by  him. 

Where  an  action  Is  brought,  to  foreclose  a  mortgage  upon  propertv  claimed  as  a 
homestead,  the  wife  of  the  mortgagor  is  a  necessary  party  to  a  full  a^ustment  of 
the  controversy,  and  should  be  allowed  to  intervene. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
San  Francisco  County. 
Action  for  the  foreclosure  of  a  mortgage  of  certain  property  in  San 
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Francisco,  ezecnted  by  the  defendant,  Wilson,  to  secore  the  pajment 
of  a  promissory  note. 

The  defendant,  Hetherington,  and  others,  were  judgment  creditors 
of  Wilson,  and  in  their  answers,  set  up,  that  at  the  date  of  the  mort- 
gage, the  premises  were  the  homestead  of  Wilson;  that  he  was  a  mar- 
ried man,  and  was  residing  thereupon  with  his  wife  and  family;  that 
the  mortgage  was  not  executed  by  the  wife;  that  the  premises  mort- 
gaged had  been  claimed  as  a  homestead,  and  were  of  the  yalue  of 
more  than  five  thousand  dollars. 

The  wife  of  Wilson  intervened,  and  claimed  the  premises  as  a  home- 
stead. 

To  the  answers  of  the  defendants  and  to  the  intervention  of  the  wife, 
plaintiff  demurred.  The  Court  sustained  the  demurrer,  and  judgment 
was  rendered  for  plaintiff,  and  a  decree  of  foreclosure  and  sale  entered. 
From  this  decree,  defendants  appealed. 

Haights  4*  Gary^  for  Appellants. 

The  judgment  of  the  Court  below  upon  the  demurrer  is  manifestly 
erroneous.  The  statute  expressly  provides,  that  unless  the  wife  joins 
in  the  mortgage  of  the  homestead,  that  the  mortgage  is  void.  Corop. 
L.,  850.  Cook  and  others  v.  McChristian,  4  Cal.,  23.  Taylor  v.  Har- 
gous,  4  lb.,  268.  Crosby  v.  Arkwright,  2  T.  R..  603.  Post  v.  Hart. 
8  Paige,  640.     Cole  t;.  Savage,  10  lb..  591. 

George  Hudson,  for  Intervenor. 

Argued  the  right  of  the  wife  to  intervene,  and  cited  the  Homestead 
Act,  and  Cook  v,  McChristian,  and  Taylor  v.  Hargous,  supra* 

Jo,  G,  Baldtain,  and  Frivgle  <}•  Feiton,  for  Respondent. 

First,  The  words  of  the  statute,  in  regard  to  homesteads — section  2 
of  said  Act — "  No  mortgage  sale  or  alienation  of  such  land  shall  be 
valid  without  the  signature  of  the  wife  to  the  same.''  mean  simply  that 
such  mortgage  shall  be  voidable,  and  not  absolutely  void,  and  that  the 
only  person  who  can  take  advantage  of  such  voidability,  is  the  owner 
of  the  homestead  during  his  life,  and  his  wife  after  his  death.  Judg- 
ment creditors  being  wholly  without  the  beneficial  intention  of  the  Act, 
cannot  take  advantage  of  an  exemption  not  intended  by  the  statute  to 
64 
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be  for  their  benefit.  13  Mass.,  515.  Bacon's  Abridgment^  Title  R 
9  Mass.,  48.  6  Pick..  483.  Bailer's  N.  P.,  224.  6  I^a.,  194.  18 
Pick.,  369.    Gh.  on  Cont..  p.  307,  note. 

Second,  It  is  alleged  in  the  answers  herein,  thtkt  the  premises  herein, 
exceeded,  at  the  time  they  were  selected  as  a  homestead,  five  thousand 
dollars  in  Talne. 

In  the  fire  thousand  dollars  worth  exempted  by  the  Act,  the  judg- 
ment creditors  bare  no  interest,  because  the  Act  itself  protects  that 
amount  from  all  forced  sales. 

As  to  the  excess  orer  five  thousand  dollars  in  ?alae,  the  mortgage  is 
good,  and  being  prior  to  the  judgment  in  question,  has  a  preference. 

The  old  distinction  between  the  effect  of  the  Common  Law  and  the 
Statute,  in  yi  tinting  deeds  or  contracts  which  con  tun  in  part  illegal 
grants  or  conditions,  is  now  exploded,  and  shown  to  hare  been  founded 
on  a  mistake.  Parsons  on  Cont.,  381,  and  cases  there  cited.  Ameri- 
can Jurist,  Yol.  55,  p.  2.    6  Taunton,  368. 

The  only  cases  where  a  statute  makes  every  thing  void,  are,  the 
cases  where  it  is  expressly  said  that  the  instrument  itself  shall  be  void, 
as  in  the  Annuity  Act,  the  language  of  the  Act  is,  "  Every  instrument 
in  which  any  annuity  is  contained."    2  T.  R.,  604. 

But  in  all  cases  where  a  grant  is  declared  void,  only  that  part  which 
conflicts  with  the  statute  is  void ;  and  the  instrument  itself  is  good  as 
to  those  portions  which  do  not  conflict  with  the  statute.  See  cases 
cited  in  the  argument  of  counsel,  2  T.  R,  604.  Butler's  N.  P.,  224. 
1  Blackstone,  8*7.  10  Coke,  59  a.  Cro.  EUk.,  207.  Coke  Lit.,  45  a. 
3  Coke,  60. 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court.  HETOBNFBrj)T,  J., 
concurred. 

The  Homestead  Act,  passed  April  21,  1851,  provides,  "  That  no 
mortgage  sale  or  alienation  of  any  kind  whatever,  of  such  property, 
shall  be  valid  without  the  signature  of  the  wife,  acknowledged,"  &c. 

This  does  not  render  the  mortgage  nbsolntdy  void,  but,  only  void  as 
to  the  homestead  valqe;  the  object  of  the  statute  being,  simply,  to 
reserve  a  certain  amount  to  the  family  for  its  maintenance  and  support; 
ftny  exqeps  oyer  $5,000  being  common  or  separate  property,  is  subject 


Digitized  by  VjOOQ  IC 


OCTOBER  TBRM.  6«7 


JUMfl  B.  Lame,  Appetlftnt,  v  Ototf^  W.  dmkhn,  ReipondMit. 

to  the  control  of  tbe  hosbaDd,  and  may  be  digged  of  in  any  manoer 
by  hhn. 

It  woald  be  difficatt  to  draw  any  distinction  between  the  r%ht  to 
bind  the  overplns  by  naortgage  or  debts  contracted  in  tbe  ordinary 
course  of  business.  The  wife  being  a  necessary  party  to  a  fnU  adjost- 
ment  of  this  controversy,  should  have  been  Allowed  to  intervene.  This 
right  belongs  to  her  by  the  statute  of  this  State,  as  well  as  the  uni- 
versal practice  of  Courts  of  Equity. 

The  judgment  is  reversed,  and  the  Court  directed  to  permit  the  wife 
to  intervene,  and  to  proceed  and  try  the  question  of  homestead,  and 
settle  the  rights  of  tbe  parties. 


JAMES   B.   LARUE,  Appellant,  v.  GEORGE  W.  GASKINS,       ll2Li22 

Respondent. 

The  plaintiff  commenced  an  action  of  forcible  entry  and  detainer  against  the 
defendant,  in  a  Justice's  Court.  The  Justice,  instead  of  trying  the  case,  certi- 
fied it  to  the  District  Court  Heldj  that  the  transfer  was  illegal,  and  could  not 
defeat  the  plaintiff's  rights  by  operating  a  disoontinuanoe* 

Where  a  Justice  is  interested  in  the  cyput  of  a  suit,  the  statute  requires  that  he 
should  transfer  the  case  before  another  Justice. 

Appeal  from  the  County  Court  of  Alameda  County. 

In  August,  1853,  the  plaintiflf  commenced  in  a  Justice's  Court,  in 
Alameda  County,  an  action  of  forcible  entry  and  detainer  against  the 
defendant.    The  defendant  answered,  claiming  title  to  the  premises. 

The  Justice,  instead  of  proceeding  to  try  the  case,  certified  it  to  the 
District  Court.  The  cause  was  tried  in  the  District  Court  of  the  Third 
Judicial  District,  during  the  November  Term  of  1863,  and  judgment 
rendered  against  the  defendant. 

The  defendant  appealed  to  the  Supreme  Court,  and  at  the  January 
Term  of  1854,  the  judgment  of  the  District  Court  was  reversed,  with 
instructions  to  remit  the  cause  to  the  Justice. 
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iitar  the  appeal  from  the  District  Court  to  the  Sopreme  Court,  and 
before  the  jadgment  of  the  District  Court  was  rerersed,  the  Justice 
who  first  tried  the  case,  vacated  his  office.  The  defendant  having  been 
elected  Jasdce  of  the  Peace  for  the  same  township,  was  at  the  time  of 
the  rcYersal  duly  exercising  the  dnties  of  his  office. 

When  the  case  was  brought  on  for  trial,  the  plaintiff  BEioTed  to  hare 
the  case  transferred  before  another  Justice,  alleging  that  the  Justice 
was  incapacitated  by  reason  of  interest  from  hearing  the  cause.  This 
the  Justice  refused,  and  further  declined  to  proceed  in  the  trial,  assign- 
ing as  a  reason,  that  the  case  having  been  once  transferred  to  the  Dia- 
trict  Court,  the  Justice  had  lost  all  jurisdiction  in  the  matter. 

Plaintiff  petitioned  the  County  Court  for  a  mandamus,  to  compel 
the  Justice  to  certify  the  cause  and  papers  to  the  Court  of  some  other 
Justice  in  the  county.  The  Court  coincided  in  the  views  of  the  Jus- 
tice as  to  the  point  of  jurisdiction,  and  refused  the  petition.  Plaintiff 
appealed. 

Glassell  Sf  Leigh,  for  Appellant. 

The  Justice,  being  clearly  interested,  should  have  transferred  the 
case,  as  is  provided  by  the  statute.  See  Prac.  Act,  §  582.  Comp.  L., 
p.  624. 

The  Justice  should  not  have  taken  it  upon  himself  to  inquire  into 
the  merits  of  a  case  on  a  simple  motion  for  a  transfer;  nor  into  any 
questions  of  jurisdiction  which  might  have  been  raised  on  the  trial  of 
the  cause. 

The  Judge  should  have  issued  the  mandamus.  Comp.  L.,  602,  §§ 
467-4T0.  Prac  Act.,  §  582.  2  Pick.,  4U.  10  lb.,  244.  l  Mass., 
340. 

Upon  an  application  to  a  County  Judge  for  a  writ  of  mandate  like 
the  present,  the  Judge  cannot  go  into  an  examination  of  the  merits  of 
the  action,  nor  into  questions  of  jurisdiction  which  might  arise  when 
the  cause  is  tried. 

E.  R,  CarpefUier,  for  Respondent. 

The  Justice  lost  all  jurisdiction  of  the  case  by  the  transfer  of  the 
cause  to  the  District  Court    Oamage  v.  Law,  2  Johns.,  192.    Sprague 
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V.  Shed,  9  lb.,  140.  Fanmng  v.  Trowbridge,  5  Hill.,  428.  Thompson 
V.  Sajre,  1  Denio,  175.    Proodfit  v.  Henman,  8  Johns..  891. 

The  motion  to  transfer  the  case  was  properly  denied:  because  after 
the  retnm  of  the  pi^rs  from  the  District  Court,  this  action  had  no 
▼italitj  or  existence.  It  was  no  longer  a  caase  pending  before  the 
Justice,  as  mentioned  in  the  statute.  The  papers  were  ordered  by  the 
District  Court  to  be  transmitted  to  the  Justice,  but  without  instructions 
to  proceed,  for  the  Court  could  give  no  such  instructions.  The  statute 
has  defined  the  duties  of  the  Justice,  and  a  Superior  Court  could  not 
restore  his  lost  powers,  except  in  the  case,  if  any,  where  especially 
prorided  by  the  Legislature. 

The  County  Judge  properly  refused  the  mandamus;  it  was  his  duty 
to  fully  examine  the  case  and  asoertain  whether  the  petitioner  had 
been  injured,  before  he  could  award  the  extraordinary  remedy. 

MuBRAT,  C.  J.,  delivered  the  opinion  of  the  Court  SvtDwxntwuyt, 
J.,  concurred. 

The  transfer  of  the  cause  from  the  Justice's  to  the  District  Court, 
was  illegal,  and  cannot  defeat  the  plaintiff's  rights  by  operating  a  dis; 
continuance. 

After  the  decision  of  this  Court,  the  case  stood  on  the  docket  as  if 
no  transfer  had  ever  been  made,  and  it  was  his  duty  to  proceed  and 
try  it.    Being  disqualified  by  the  statute,  he  should  have  transferred  it. 

The  Court  below  is  directed  to  issue  a  peremptory  mandamus. 


SAMUEL  S.  PHILLIPS,  Respondent,  v.  GEORGE  HENSHAW, 

AppeUant. 

H.  purchased  goods  of  P.  and  M.,  which  were  consigned  to  P.,  an  agent  H.  fell- 
ing to  pay  for  the  goods  upon  delivery,  P.  brought  an  action  to  recover  the 
Surchase  money,  ffeldj  that  P.  had  no  right  of  action  in  his  own  name.  Sem- 
%  if  the  purchase  had  been  made  directly  from  P.  although  the  goods  belonged 
to  another,  the  rule  would  be  different 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 
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Tilts  was  aB  ftction  for  goods  sold  and  deitrertd.  The  case  wassab^ 
mitted  to  a  Referee  to  report  a  judgment  The  Referee  reported  a 
jodgmeot  in  favor  of  the  defendaat. 

The  facts  fbund  aro  as  fdiows:  Heushaw  pnrdiased  a  bill  of  goods 
from  Phillips  k  Moselj,  of  Boston,  which  were  consigned  to  plaintiff, 
who  was  their  agent  in  San  Francisco.  After  the  arrival  of  the  goods, 
plaintiff  delifered  them  to  the  deilemdant,  who  accepted  them  and 
stored  them. 

Defendant  faiHng  to  paj  for  the  goods,  plaintiff  bronght  the  action 
to  recorer  the  purchase  money.  The  Conrt  set  aside  the  report  of  the 
Referee,  and  granted  a  new  trial.    Defendant  appealed. 

Foote  4*  Aldrich,  for  Appellant. 

The  report  of  the  Referee  does  not  disclose  any  error  in  law.  The 
conclusions  of  law  drawn  from  the  findings  of  fact,  are  correct  The 
Court  had  no  right  to  look  beyond  the  report.  Tyson  v.  Wells  ee  a/., 
2  Cal.,  122.    Headley  et  al,  v.  Reed,  lb.,  322. 

Cook  Sf  Olds,  for  Respondent 
No  brief  on  file. 

Hetdbkfeldt,  J.,  deliTcred  the  opinion  of  the  Court.  MuRftAY,  C  J., 
concurred. 

In  this  case,  I  am  sure  there  was  no  error  in  the  judgment  of  the 
Referee.  The  goods  were  purchased  directly  by  the  defendant,  from 
Phillips  &  Mosely,  and  although  they  were  consigned  to  the  plaintiff, 
it  was  expressly  to  fill  the  order  or  purchase  of  the  defendant  Al- 
though it  may  be  true,  that  a  payment  to  the  plaintiff  would  relieve 
the  defendant  from  liability  to  Phillips  &  Mosely,  yet  it  gives  him  no 
right  to  sue  in  his  own  name.  If  this  practice  were  allowed,  infinite 
complexity  might  arise  in  the  trials  of  suits  at  law,  upon  the  ground 
of  set-off,  recoupment,  consideration,  and  probably  others.  If  the 
purchase  had  been  made  directly  from  the  plaintiffs,  the  rule  would  be 
different,  although  the  goods  belonged  to  another. 

The  report  of  the  Referee  should  not  have  been  disturbed. 

Order  of  new  trial  reversed,  and  cause  remanded. 
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ABEL  GUY,  Respondent,  v.  BL  CARRIERE.  WM.  THOMPSON, 
Jr.,  Z.  wood,  and  others,  Appellants. 

T.  &  Co.  were  in  the  poBaesnioa  of  certain  property  under  a  verbal  a^^reement  of 
Bale  from  G  ,  and  employed  W.  to  erect  a  Imilding  upon  it.  Before  tlie  com- 
pletion of  the  building,  G.  signed  a  deed  to  the  land,  and  at  the  same  time,  T. 
&  Co.  executed  a  mortgage  for  the  purchase  money.  Held^  that  the  conveyance 
and  mortgage  were  but  one  act,  and  that  no  prior  lien  on  the  general  property 
of  T.  &  Co.  could  have  priority  over  the  plaintiff's  mortgage. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
San  Francisco  County. 

Action  for  the  foreclosure  of  a  mortgage. 

Guy  entered  into  a  verbal  contract  with  Carriere  and  Thompson,  to 
sell  them  a  certain  lot  of  land  in  San  Francisco.  Carriere  and  Thomp- 
son tools  possession  of  the  property,  and  employed  Wood,  one  of  the 
defendants,  to  erect  thereupon  a  brick  building.  Subsequent  to  the 
contract  with  Wood,  and  after  he  had  commenced  work,  Carriere  and 
Thompson  received  from  Guy  a  deed  for  the  land,  and  at  the  same 
time  executed  a  mortgage  to  him  to  secure  the  payment  of  the  pur- 
chase money.    The  deed  and  mortgage  were  both  recorded. 

Afterward,  Wood  completed  the  building  in  accordance  with  the 
terms  of  the  contract,  and  filed  a  mechanics'  lien  in  the  office  of  the 
County  Recorder. 

Guy  proceeded  to  foreclose  the  mortgage.  Carriere  and  Thompson 
and  the  other  defendants  suffered  a  default,  except  Wood,  who  an- 
swered, setting  forth  the  facts  as  above  stated,  llie  cause  was  tried 
before  a  jury.  Wood's  counsel  requested  the  Court  to  charge  the 
jury- 
First,  That  upon  the  facts  as  shown  by  the  proof,  the  lien  of  the 
defendant,  Wood,  was  entitled  to  priority  over  the  plaintiff's  mortgage. 

Second,  That  if  Wood  actually  commenced  work  upon  the  premises 
nnder  his  contract  for  the  erection  of  the  building,  prior  to  the  execu- 
tion and  delivery  of  the  mortgage  held  by  the  plaintiff,  and  in  good 
faith  proceeded  to  perform  his  contract,  the  subsequent  execution  and 
delivery  of  the  mortgage  cannot  defeat  the  builder's  lien,  nor  take 
precedence  of  it. 
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Third,  That  if  the  defendaDts,  Carriere  and  Thompson,  were  in  pos- 
session of  the  lot,  under  a  parol  contract  of  purchase  from  the  plaintiff, 
and  whilst  so  in  possession,  contracted  with  the  defendant.  Wood,  to 
erect  a  bnilding  on  the  same,  and  if  Wood  commenced  the  work  prior 
to  the  execution  of  the  plaintiff's  mortgage,  his  lien  has  priority,  not- 
withstanding the  deed  and  mortgage  were  executed  simultaneously. 

Fourth,  That  if  the  plaintiff  contracted  by  parol  to  sell  and  convey 
the  lot  to  Thompson  and  Carriere,  with  a  knowledge  that  they  designed 
immediately  to  erect  a  building  thereon,  and  permitted  them  to  retain 
possession  of  the  lot,  and  if  Thompson  and  Carriere,  whilst  so  in  pos- 
session, contracted  with  defendant,  Wood,  to  erect  said  building,  and 
if  the  work  was  actually  begun  before  the  execution  of  plaintiff's 
mortgage,  and  if  the  plaintiff,  with  a  knowledge  tliat  the  work  was  so 
begun,  omitted  to  notify  Wood  of  his  (the  plaintiff's)  claim,  then  the 
plaintiff  is  estopped  to  deny  the  priority  of  Wood's  lien. 

The  Court  refused  these  instructions,  and  directed  the  jury  to  Gnd 
for  the  plaintiff.  The  defendant  moved  for  a  new  trial,  which  the 
Court  overruled,  and  he  appealed. 

Crockett  Sf  Page,  for  Appellant. 

Saunders  4*  Hepburnt  for  Respondent. 

To  the  points  decided,  no  authorities  were  cited  by  counsel. 

Heydenfbldt,  J.,  delivered  the  opinion  of  the  Court.  Murray,  C. 
J.,  concurred. 

The  plaintiff  owned  the  property  when  Wood  commenced  his  work; 
so  that  the  plaintiff  alone  could  create  a  lien  upon  the  property. 

The  possession  of  the  property  by  Thompson  &  Co.,  was  not  suffi- 
cient evidence  of  title  to  prevent  Wood  being  put  upon  inquiry.  It 
would  only  make  his  lien  good  against  them,  if  they  had  any  rights. 
But  it  seems  from  the  record,  that  their  possession  was  merely  by 
virtue  of  a  verbal  agreement  of  sale, — so  in  fact  they  had  no  rights  to 
be  affected  prior  to  their  acquisition  of  the  title.  At  this  period,  how- 
ever, the  mortgage  of  the  plaintiff  was  executed,  simultaneously  with 
the  conveyance.    This  is  in  law  considered  as  one  act,  and  no  prior 
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WiUUm  Anrinfftoii,  and  •thw*,  RenpoodttoU,  v.  Sherry,  JaoM  &  McCrea,  App«lUuiU 

Hen  OD  the  general  property  of  Thompson  &  Co.  can  be  prior  to  the 
rights  of  the  plaintiff. 
Judgment  affirmed. 


WILLIAM  ARRINGTON,  and  others,  Respondents,  v,  SHERRY, 
JANES  &  McCREA,  Appellants. 

An  application  by  a  defendant  to  set  aside  bis  confession  of  judgment,  sbould 
show  that  the  claim  was  not  jast,  and  that  the  judgment  oaght  not  to  have  been 
confessed. 

But  can  the  defendant  be  allowed  to  come  in  by  afBdavit,  and  thus  impeach  his 
former  acts?    Quere  f 

A  junior  judgment  creditor  has  no  right  to  join  with  the  defendant  in  an  appli- 
cation to  set  aside  such  confessed  judgment.  He  must  resort  to  a  Court  of 
Chancery  if  he  is  dissatisfied. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
San  Francisco  County. 

This  was  an  appeal  from  an  order  refusing  to  set  aside  a  confession 
of  jndgment,  previously  nmde  in  this  case  by  all  of  the  defendants. 

After  execution  was  issued,  Thomas  Sherry  moved  to  set  aside  the 
judgment  and  execution,  on  the  ground  that  at  the  time  he  executed 
the  authority  to  enter  the  jndgment,  he  was  confined  to  his  bed  by 
severe  illness.  That  the  authority  was  obtained  from  him  by  the 
attorney  of  the  plaintiffs  at  the  time  of  bis  sickness,  without  the 
advice  of  counsel;  and  under  promises  made  by  the  plaintiffs'  counsel 
which  were  not  intended  to  be  performed. 

Daniel  R.  Provost,  a  judgment  creditor  of  the  defendants,  also 
moved  to  have  the  judgment  set  aside,  on  the  ground  that  the  plaintiffs 
had  not  complied  with  the  three  hnndred  and  seventy-fifth  section  of 
the  Practice  Act,  which  provides  that  if  the  confession  of  jndgment  be 
for  money  due,  or  to  become  due,  the  statement  in  writing  must  state  con- 
clusively the  facts  out  of  which  it  arose,  and  shall  show  that  the  sum 

confessed  therefor,  is  justly  due  or  to  become  due. 
65 
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William  Arrinfton,  and  oth«rt,  R«itpondeiita,  v  Bhnrj,  Janet  ft  McCrea.  Ippellaatr 

The  Statement  in  this  case  is  in  the  following  words:  "  The  above- 
named  defendants  hereby  aatborize  the  entry  of  a  judgment  against  ns 
in  favor  of  the  plaintiffs,  for  the  snm  of  eleven  thousand  dollars,  which 
amount  is  actually  due  by  us  to  the  said  plaintiffs  for  goods  sold  and 
delivered  by  them  to  us  at  our  request '' 

The  affidavit  of  Sherry  does  not  allege  that  the  claim  was  not  just, 
or  that  the  money  was  not  due  from  the  defendants  to  the  plaintifEs. 

Nathaniel  Holland ^  for  Appellants. 

Argued  that  the  refusal  of  the  Court  below  to  set  aside  the  judg- 
ment was  erroneous,  and  cited,  Plummer  r.  Plummer,  7  How.  Pr.  R., 
62.     Schoolcraft  v.  Thompson,  Ibid,  446. 

Jants^  Doyle,  Barber  Sf  Boyd,  for  Respondents. 
No  brief  on  file. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  HETDENrELDT, 
J.,  concurred. 

The  appellants  hive  mistaken  their  remedy.  The  application  of 
Sherry  to  set  aside  his  confession  of  judgment,  does  not  address  itself 
to  the  conscience  or  consideration  of  the  Court.  For  aught  that 
appears  from  bis  affidavit,  the  claim  was  just,  and  the  judgment  ought 
to  have  been  confessed.  Besides,  it  is  no  wise  clear  that  he  could  be 
allowed  thus  to  come  in  and  impeach  his  fotlner  acts.  So  far  as  Pro- 
vost, who  claims  to  be  a  junior  judgment  creditor,  is  concerned,  he  has 
no  rights  whatever  in  this  proceeding,  and  must  resort  to  a  Court  of 
Chancery  if  he  is  dissatisfied  with  the  judgment. 

The  order  of  the  Court  below  is  affirmed. 
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JamM  L.  Ord,  Reepondent,  v.  William  H.  MeKen,  and  othera,  AppelUnta. 


JAMES  L.  ORD.  Respondent,  r.  WILLIAM  H.  McKEE,  U.  P. 
MONROE,  and  THEO.  D.  FELT,  Appellants. 

The  note  sued  on,  payable  to  the  plaiotiff,  although  it  describes  him  as  agent  of 
another,  does  not  take  away  the  right  of  the  agent  to  sue  in  his  own  name  at 
law. 

The  question,  whether  the  plaintiff  had  the  right  to  go  into  equity,  and  foreclose 
the  mortgage  given  to  the  principal  to  secure  the  note,  depends  upon  the  fact, 
whether  he  was  really  interested  in  the  subject  matter. 

A  mortgage  is  a  mere  incident  to  the  debt  which  it  secures,  and  follows  the  trans- 
fer of  the  note  with  the  full  effect  of  a  regular  assignment. 

A  copy  of  a  mortgage  is  not  admissible  as  evidence,  where  the  absence  of  the 
original  is  not  accounted  for. 

It  is  the  duty  of  a  Court  of  Equity,  when  all  the  parties  to  a  controversy  are  be- 
fore it,  to  adjust  the  rights  of  all,  and  leave  nothing  open  for  future  litigation, 
if  it  can  be  helped. 

A  note  was  executed  to  0.,  as  the  agent  of  M.,  and  the  mortgage  to  secure  the 
note  was  made  to  M.  O.,  under  a  contract  with  M.,  was  entitled  to  one-half  of 
the  note.  Hddf  that  0.  having  a  right  to  the  note,  had  a  right  to  foreclose  the 
mortgage. 

O.  is  not  entitled  to  a  decree  for  the  full  amount  of  the  note;  but  tbe'decree  should 
order  a  foreclosure  of  the  mortgage,  and  direct  the  mone^  to  be  paid  over  to  a 
Master,  to  be  appointed  for  the  purpose,  to  distribute  it  equally  between  O. 
and  M.,  and  if  the  amount  should  be  insufficient,  to  pay  the  amount  found  due, 
then  the  Court  should  render  judgment  for  one-half  of  the  deficiency  in  fovor  of 
each,  severally. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  District,  Co- 
Insi  County. 

This  was  an  action  for  the  foreclosure  of  a  mortgage  made  by  de- 
fendants, Monroe  and  Felt,  to  McEee,  to  secure  the  payment  of  three 
promissory  notes  made  by  Monroe  and  Felt  to  James  L.  Ord,  agent  of 
William  H.  McKee,  for  the  purchase  price  of  lands  owned  by  McKee. 

Ord  held  a  power  of  attorney  to  sell  all  lands  belonging  to  McKee 
situated  in  the  Sacramento  valley.  Accompanying  this  power  of  attor- 
ney, was  an  agreement  that  Ord  should  be  entitled  to  the  one-half  of 
all  the  profits  arising  from  the  sale  of  the  lands. 

The  remainder  of  the  facts  material  to  the  points  decided  appear  in 
the  opinion  of  the  Court. 
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Jamen  L  Ord,  RaipoDdent,  v.  William  H.  McKee,  and  othera^  Appallanto. 

Greorge  R,  Parburt,  for  Appellants. 

L.  Aldrich,  and  Harmon  4*  Sunderland^  for  Respondent. 

No  briefs  on  file. 

Hetdenfeldt,  J.,  delirered  the  opinion  of  the  Court.  Murrat,  C.  J., 
concurred. 

The  note  sued  on  in  this  case  was  payable  to  the  plaintiff,  and  although 
it  described  him  as  agent  of  McKee,  this  did  not  take  away  his  right 
to  sue  in  his  own  name  at  law.  Then,  to  entitle  him  to  go  into  equity 
and  seek  a  foreclosure  of  the  mortgage,  depended  simply  upon  the  fact, 
whether  he  was  really  interested  in  the  subject  matter. 

It  is  not  disputed,  that  by  the  contract  with  McKee,  he  was  fully 
entitled  to  one-half  of  the  note;  nor  can  his  right  of  action  be  defeated 
on  the  ground  that  the  mortgage  to  secure  the  -  payment  of  the  note 
was  made  to  McKee  and  not  to  himself.  A  mortgage  is  a  mere  inci- 
dent to  the  debt  which  it  secures,  and  follows  the  transfer  of  a  note 
with  the  full  effect  of  a  regular  assignment.  Ord  haying  the  right  to 
the  note,  had  undoubtedly  a  right  to  foreclose  the  mortgage. 

The  defense  set  up  as  to  the  agreement  between  McKee  and  Man- 
roe,  was  not  properly  substantiated  by  the  evidence.  The  Court  pro 
perly  refused  the  introduction  of  a  copy  of  a  mortgage,  when  the 
original  was  not  accounted  for;  and  so  also  with  the  letter  of  attorney 
from  Walter  to  St.  John;  and  thus,  it  does  not  appear  by  what  author- 
ity Munroe  paid  to  St.  John  the  money  alleged  to  have  been  paid  on 
account  of  his  agreement  with  McKee  upon  the  mortgage  of  Walters. 
The  only  remaining  question  for  consideration  is,  whether  the  Court 
below  erred  in  rendering  judgment,  for  the  whole  amount  of  the  sum 
due  on  the  notes,  in  favor  of  the  complainant.  From  the  allegations  of 
his  bill  it  is  clear,  tliat  he  is  only  entitled  to  one-half  of  the  amount, 
and  that  is  all  he  seeks  to  recover. 

If,  under  this  judgment,  he  should  collect  the  whole  amount,  he 
would  be  answerable  to  McKee  for  the  other  half,  and  this  would  be 
productive  of  another  action.  It  is  the  duty  of  a  Court  of  Equity, 
when  all  the  parties  to  a  controversy  are  before  it,  to  adjust  the  rights 
of  all,  and  leave  nothing  open  for  future  litigation,  if  it  can  l>e  helped. 
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The  People  of  the  State  of  California,  Respondenta,  v.  Pluramer  W.  Tharstoo,  Appellant. 

The  decree  must  be  here  modified,  so  as  to  order  a  forelosore  of  the 
mortgage,  and  have  the  money  paid  over  to  a  Master,  to  be  appointed 
for  the  purpose,  to  distribate  it  eqnally  between  the  complainant,  Ord, 
and  the  defendant,  McEee,  and  upon  the  report  of  the  Master  to  the 
Goart  below,  if  the  fund  provided  from  the  sale  is  insufficient  to  pay 
the  amount  found  due,  then  the  District  Court  will  render  judgment 
for  one-half  of  the  deficiency  in  favor  of  each,  Ord  and  McEee,  sey* 
erally. 

Ordered  accordingly. 


THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA,  Respond- 
ents, V.  PLUMMER  W.  THURSTON,  Appellant. 

By  the  amended  Practice  Act,  an  appeal  does  not  lie  from  an  interlocutory 

order. 

Appeal  from  the  Court  of  Sessions  of  Yuba  County. 

The  defendant  was  indicted  for  an  assault  with  a  deadly  weapon, 
with  the  intent  to  commit  bodily  injury. 

The  defendant  pleaded  specially  to  the  indictment.  The  Court  over- 
ruled the  plea,  and  adjudged  that  the  defendant  plead  over.  From 
the  ruling  and  judgment  of  the  Court,  defendant  appealed. 

Stephen  J.  Field  and  G,  N,  Swezy,  for  Appellant. 

/.  R,  McConnellf  Attorney  General,  for  the  People. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court.  Hkydrnfeldt, 
J.,  cencurred. 

By  the  amended  Practice  Act,  an  appeal  does  not  lie  from  an  inter- 
locutory order.    The  appeal  in  this  case  must,  therefore,  be  dismissed. 
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ACCOUNTS. 
See  LdcitationSi  Statute  of,  1,  2. 

ACCESSORY. 
See  C&iMiNAL  Law,  1,  2. 

ACnON. 

1.  An  action  may  be  brought  by  one  person  against  another,  for  the  purpose  of 
determining  an  adyerse  claim  which  the  latter  makes  against  the  former  for 
money  or  property,  upon  an  alleged  obligation.    King  v.  Hall  et  al,,  82. 

2.  But  this  does  not  depriye  the  latter  of  bis  right  of  action,  otherwise  the 
remedies  of  arrest  and  attachment  would  be  Tirtually  denied.    lb. 

3.  An  order  of  injunction,  whereby  the  bringing  of  an  action  is  restrained,  will 
be  reversed,  notwithstanding  an  injunction  bond  has  been  giyen.    lb. 

4.  A  County  Goyemment  is  a  portion  of  the  State  Government,  and  the  county 
debt,  created  by  authority  of  law,  is  a  i>art  of  the  public  State  debt,  and  in 
the  same  manner,  as  there  is  no  remedy  against  the  State,  there  may  be  none 
against  the  county.    Hunsaker  r.  Borden,  288. 

6.  A  county  is  not  a  person  in  any  sense — it  is  not  a  corporation.  It  cannot 
sue  or  be  sued,  except  where  specially  permitted  by  statute,  and  such  per- 
mission can  be  withdrawn  or  denied  at  any  time  the  Legislature  may  think 
proper.    lb. 

6.  Where  the  State  has  passed  an  Act  to  fund  the  indebtedness  of  a  coimty, 
the  holders  of  warrants  on  the  County  Treasury  are  not  compelled  to  accept 

•bonds  for  them,  or,  in  other  words,  to  fund  them;  they  are  simply  Idt 
unprovided  for  in  any  other  way.    lb. 

7.  The  right  of  a  member  of  an  incorporated  company  to  sue  the  corporation  is 
undoubted.    Bamstcad  v.  Empire  Mining  Co.,  299. 

8.  One  partner  cannot  sue  the  other  in  an  action  at  law.  The  remedy  is  by 
bill  in  equity  for  a  dissolution  and  an  account.    lb. 

9.  An  instrument  not  under  seal  is  not  the  character  of  security  which  is 
required  by  the  statute  to  be  given  by  Notaries  PubUc.  If  such  an  instru- 
ment be  considered  as  a  good  contract  at  common  law,  yet,  as  it  is  payable 
to  the  State,  and  not  assigned  to  the  plaintiff,  the  latter  has  no  right  of 
^u^n  in  his  own  name.    Van  de  Casteele  v,  Cornwall  et  al,,  419. 
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10.  The  breach  of  a  bond  for  title  docs  not  discharge  the  debt  due  for  the  pur- 
chase money.     Baglcy  r.  Eaton  «^  a/.,  497. 

11.  The  plain tiif  on  such  breach  can  either  resort  to  a  Court  of  Equity  to  enforce 
its  performance,  or  maintain  an  action  at  law.     lb. 

12.  Where  the  parties  to  such  a  bond  stipulate  among  themsdyes  for  a  for- 
feiture, such  forfeiture  cannot  defeat  the  plaintiff's  rights  to  the  purchase 
money.    lb. 

18.  A  covenant  not  to  sue  for  five  years  is  no  bar  to  the  action,  but  the  defend- 
ant must  rely  upon  the  covenant  for  his  remedy.    Howland  v,  Marvin,  601. 

14.  H.  purchased  goods  of  P.  and  M.,  which  were  consigned  to  P.,  an  agent. 
H.  failing  to  pay  for  the  goods  upon  delivery,  P.  brought  an  action  to 
recover  the  purchase  money.  Ucld^  that  P.  had  no  right  of  action  in  his 
own  name.  SembUt  if  the  purchase  had  been  made  directly  from  P., 
although  the  goods  belonged  to  another,  the  rule  would  be  different.  Phil- 
lips r.  Ilenshaw,  509. 

15.  The  note  sued  on,  payable  to  the  plaintiff,  although  it  describes  him  as  agent 
for  another,  does  not  take  away  the  right  of  the  agent  to  sue  in  his  own 
name  at  law.     Ord  v,  McKee  et  al,,  515. 

16.  The  question,  whether  the  plaintiff  had  the  right  to  go  into  equity,  and 
foreclose  the  mortgage  given  to  the  principal  to  secure  the  note,  depends 
upon  the  fact  whether  he  was  really  interested  in  the  subject  matter.    lb. 

See  Conspiracy  ;  Covenant,  5 ;  Ejectment,  3 ;  Lost  Instrument,  3 ; 

MoRTOAOE,  14 ;  Pleading,  5 ;  Promissory  Note,  20 ; 

Removal  or  Action  ; 

ADMINISTRATOR. 
See  Executors  and  Administrators. 

ADMISSIONS. 
See  Practice,  14. 

ADVERSE  POSSESSION. 
See  Possession,  6. 

AFFIDAVIT. 

1.  "Where  the  affidavit  of  a  juror  is  sworn  to  be  correct  by  another  party,  it 
may  be  treated  as  the  latter's  original  affidavit.    Wilson  v.  Berryman,  44. 

2.  An  affidavit  to  the  effect  that  an  instnmient  has  been  materially  altered, 
without  showing  in  and  manner  in  what  the  alteration  consists,  furnishes 
but  feeble  ground  upon  which  to  base  a  motion  to  set  aside  a  judgment. 
Taylor  ».  Randall,  79. 

3.  An  affidavit  of  one  of  the  attorneys  in  a  cause  showing  the  objections  made 
to  the  sdection  of  the  jury,  although  c^ed  into  the  transcript,  is  no  part  of 
the  record,  and  therefore  cannot  be  noticed.  Magee  v.  The  Mokdumne  Hill 
Company,  258. 

See  Habeas  Corpus,  3  -  6 ;  Injunction,  3 ;  Juror,  1,  6 ;  Practice,  13 ;  Ver- 
dict, 4. 

AGENT. 
See  Principal  and  Aoent. 
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AGREEBiENT. 
See  Contract;  Frauds,  Statute  of,  3-6. 

ALIEN. 

1.  An  alien  may  hold  real  estate  against  every  one,  and  even  against  the  Gov- 
ernment, until  office  found.    The  People  v.  Folsom,  373. 

2.  Laws  regulating  the  admission  of  foreigners  and  aliens,  and  placing  them 
under  peculiar  disabilities,  and  especiaUy  those  relative  to  escheats,  are  poli- 
tical in  their  character.    lb. 

3.  The  policy  of  the  Government  of  the  United  States  has  been  to  encourage 
the  immigration  of  foreigners,  and  to  this  extent  a  system  of  pre-emption 
has  been  adopted  in  all  the  Territories  and  new  States,  in  which  there  is  no 
discrimination  between  foreigners  and  native  citizens.    lb. 

4.  Foreigners  can  hold  property  in  all  the  Territories,  and  may  inherit,  in  the 
absence  of  legislation  upon  this  subject.    lb. 

See  Tbeatt,  1. 

ALIENATION. 
See  Covenant,  2. 

ALTERATION. 

An  alteration  in  a  note  which  does  not  vary  the  meaning  of  the  nature  or  sulrject 
matter  of  the  contract,  is  immaterial.    Humphreys  v.  Yale  et  al.,  173. 

See  Homestead,  6 ;  Pleading,  10. 

AMENDMENT. 
See  Garnishment,  1 ;  Pleading,  12  - 14 ;  Practicb,  45. 

APPEAL. 

1.  Where  the  object  of  a  notice  of  appeal  is  accomplished,  it  is  immaterial 
whether  the  notice  is  given  or  not.    McLeran  r.  Shartzer,  70. 

2.  Where  both  parties  appear,  no  notice  whatever  is  necessary  to  be  shown.   lb. 

3.  The  omission  of  the  words  **  to  pay  to,"  will  not  invalidate  the  obligation  of 
an  appeal  bond.    Billings  v,  R^adhouse,  71. 

4.  Even  were  this  not  the  case,  where  such  an  omission  occurs  leave  should  be 
granted  to  file  a  good  bond.    lb. 

5.  One  of  the  conditions  upon  which  an  appeal  is  allowed  from  Justices'  Courts, 
is  the  payment  of  the  costs  of  the  motion.    McDermott  v,  Douglass,  89. 

6.  A  notice  of  appeal  from  a  Justice's  to  a  County  Court,  statins  that  defendant 
appealed  from  the  whole  judgment,  is  a  sufficient  notice  witoin  the  statute. 

7.  The  certificate  of  the  Judge  of  the  Court  below  is  a  sufficient  authentication 
of  a  statement  on  appeal,  and  where  a  party  does  not  think  proper  to  file 
amendments,  or  the  Jud^  to  correct  the  statement,  the  certificate  of  that 
fact  by  the  Judge  is  all  that  is  necessary.    Redman  v,  Yonts  et  a/.,  148. 

8.  An  appeal  can  be  heard  upon  a  bill  of  exceptions  taken  at  the  trial,'if  signed 
by  the  Judge.    Johnson  v.  Sepulbeda,  149. 

9.  Where  an  appeal  is  dismissed  for  want  of  a  prcmer  bond,  and  no  final  judg- 
ment has  been  rendered*  an  appeal  can  be  taken  at  any  time  within  the 
period  allowed  by  law.    Martinez  9.  Gallardor  156. 
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10.  Where  no  appeal  is  allowed  by  law,  the  proper  method  to  take  a  caae  to  an 
appelate  Court  is  hj  writ  of  error.    Midoleton  v.  Qould  et  al,,  190. 

11.  No  appeal  was  allowed  by  law  from  a  County  Court  to  the  Supreme  Court 
prior  to  the  Ist  day  of  July,  1864.    lb. 

12.  Where  an  n>peal  was  taken  and  perfected  after  the  death  of  the  appellant : 
Held,  that  there  was  no  authority  for  prosecuting  the  cause  in  the  name  of 
the  deceased ;  but  that  all  proceedings  should  have  been  stayed  until  the 
executor  or  administrator  could,  by  suggestion,  have  been  xnade  a  party. 
Sanches  v,  Boach  ^a/.,  248. 

18.  Where  the  people  of  the  State  are  mpellants,  it  is  not  necessary  to  file  the 
usual  undertakmg  on  appeaL    The  reople  v.  Clingan,  889. 

14.  An  exception  to  the  admissibility  of  a  deed  in  evidence,  must  be  taken  on 
the  trial  of  the  cause,  at  nisi  priut.  The  point  cannot  be  considered  on 
appeal.    Pearson  r.  Snodgrass,  478. 

15.  By  the  amended  Practice  Act,  an  appeal  does  not  lie  from  an  interlocutory 
order.    The  People  v.  Thurst<m,  617. 

See  CouicTT  Court,  1 ;  Crdcinix  Law,  3 ;  P&acticb,  9-11,  16,  23. 

ARBmiAMENT  AND  AWARD. 

An  award  rendered  upon  a  fair  arbitration  of  a  matter  in  dispute  between  two 
parties,  and  for  a  long  time  after  concurred  in,  must  be  neld  to  be  conclu- 
siye.    Jaryis  ^  iU,,  v.  Fountain  Water  Co.,  179. 

See  Pa&tnbbshif,  2. 

ASSESSMENT. 
See  Taxbs  and  Assessments. 

ASSIGNMENT. 

1.  The  assignment  of  a  lease  as  collateral  security  for  the  payment  of  a  d^it, 
does  not  vest  the  estate  in  the  assignee  until  a  breach  of  the  agreement ;  and 
an  assignee  is  only  entitled  to  the  reversion  by  privity  of  estate  or  the  actual 
occupation  and  beneficial  enjoyment.    Engels  et  al.,  v,  McKinley  «<  al,,  163. 

2.  A.  sold  to  B.  a  bill  of  goods  to  arrive  on  a  certain  vesseL  B.  paid  part  of 
the  purchase  money,  and  was  to  pay  the  balance  as  soon  as  the  vessel 
arrived.  B.  assigned  the  contract  to  C,  who,  within  a  reasonable  time  after 
the  arrival  of  Vie  vessel,  tendered  the  balance  of  the  money  to  A.,  and 
demanded  the  goods.  Held,  that  C.  was  entitled  to  the  goods,  and  no  notice 
of  the  assignment  was  necessary  to  charge  A.    Morgan  v.  Lowe  et  al^  326. 

3.  It  was  no  defense,  that  before  A.  had  notice  of  the  assignment,  attachments 
in  favor  of  the  creditors  of  B.  had  been  served  upon  him,  and  that  he  sold 
the  goods  and  paid  the  proceeds  to  the  attaching  creditors  after  such  notice, 
without  the  assent  of  C.    lb. 

See  Covenant,  1,  2 ;    Mo&toaob,  6,  6,  16. 

ASSUMPSIT. 
See  Pleading,  12. 

ATTACHMENT. 
See  Assignment,  3. 

ATTOBNEY. 
See  Evidencb,  19,  20. 
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AWARD. 
See  Abbit&ambnt  and  Award. 

BANKRUPT. 
See  Inbolvbnct. 

BILL  OF  EXCEPTIONS. 

See  Exceptions. 

BILLS  OF  EXCHANGE. 
See  Pbomissoby  Note. 

BILL  IN  EQUITY. 
See  Equitt. 

BOND. 
See  Action,  10-12;  Appbax,  3,4,9. 

CAPITAL. 

City  of  Sacramento  declared  to  be  the  Capital  of  the  State.    People  v,  Blgler, 
23. 

CARRIER. 
See  Fbbbt. 

CASES  AFFIRMED,  OVERRULED,  DOUBTED  OR  EXPLAINED. 

Atebill  v.  Thb  Habtpobd,  2  Cal.,  508.     Commented  on  and  explained. 
Taylor  y.  Tht  Columlna,  278.  ' 

Baldwin  v.  Kbameb,  2  Cal.,  582.    Affirmed.    Johnson  v.  Pacific  M,  S,  Co., 
407. 

BoTTOMLY  V,  Gbacb  Chubch.    Affirmed.    Houghton  v.  Blake^  240. 

BuBOOTNB  V.  The  Supb&tisobs,  5  Cal.,  9.    Commented  on  and  affirmed. 
Exline  v.  Smith  et  al.,  113. 

CArLFiELD  V,  Hudson,  8  Cal.,  389.     Explained  and  affirmed.    Parsons  y. 
The  Tuohtmne  Water  Co.,  44.     Townsend  v.  Brooks,  52.     Zander  t.  Coe,  230. 

Chbteb  V,  Hats,  3  Cal.,  472.    Commented  on  and  explained.     Cohen  et  al. 
y.  Barrett  et  al.,  213. 

CoHAS  V.  Raisin,  3  Cal.,  443.    Explained  and  affirmed.     Tottchard  et  al.  y. 
Tottchard,  307.     Seaie  y.  Mitchell  et  al.,  403. 

CoNBAD  V.  Lindlet,  2  Cal.,  173.    Commented  on  and  affirmed.    Jamson  y. 
Quivey,  491. 

Flint  et  al,  v.  Lton,  4  Cal.,  17.    Commented  on  and  explained.    Nicholson 
y.  Patchin,  474. 

Fbbeman  et  al,  v.  McGaw  et  al,,  15  Pick.,  82.    Commented  on  and  oyerruled. 
Peters  y.  Jamestown  Bridge  Co,,  836. 

Goodwin  v,  Stebbins,  2  Cal.,  105.    Incorrectly  reported.    Payne  et  al.  y. 
Treadwell,  312. 

GoBDON  V,  Johnson,  4  CaL,  368.    Commented  on,  explained  and  affirmed. 
Taylor  y.  The  Columbia,  273. 
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HiCKi  V.  Bill,  8  Cal.,  219.  Commented  on  and  explained.  Stoake$  t.  Bar- 
reU  et  al.,  39.    Irwn  y.  PkiUips  et  al.,  146. 

Hunt  r.  Hunt,  14  Pick.,  874.  Commented  on  and  overruled.  Peten  y. 
Jamestown  Bridge  Co,,  336. 

Innh  v.  Thb  Sbkatob,  1  CaL,  459.  Commented  on  and  explained.  Keller 
T.  FrmMin,  434. 

JoHNBox  V.  Sbpulbbda,  5  CaL,  149.  Commented  on  and  explained.  Throek" 
morion  t.  Burr,  400. 

Kashaw  v.  Kashaw,  3  CaL,  312.  Commented  on  and  explained.  Beard  t. 
Knox,  257.    Moffat  y.  Moffatt,  281. 

KoHLEB  V,  Smith,  2  CaL,  597.    Affirmed.    Guy  t.  FronJUtn  et  aL,  417. 

McClintock  v.  Bbtdbx,  5  Cal.,  97.  Commented  on  and  affirmed.  Fitz- 
gerald T.  Urton  et  al.,  310. 

McDonald  v.  Gbiswold,  4  Cal.,  352.  Commented  on  and  explained.  Tag- 
lor  T.  Brooke,  334. 

MooBB  et  al.  v,  OosLmo,  5  CaL,  266.  Explained  and  affirmed.  Frazer  et  aL 
y.  Hanlon,  157. 

O'CoxxoB  V,  CoBBiTT,  8  Cal.,  870.  Commented  on  and  affirmed.  Ramirez 
y.  Murray,  223. 

Pboplb  v.  Bbbnham,  3  Cal.,  477.  Commented  on  and  explained.  Dickey 
y.  Hurlburt,  344. 

Pboplb  v.  Gillbspib,  1  CaL,  342.  Commented  on  and  explained.  Seale  y. 
MitcheU  et  al.,  403. 

Pboplb  v.  Gilmobb,  4  Cal.,  376.  Commented  on  and  explained.  The  People 
y.  Backus,  278. 

Pboplb  «.  Hats,  4  Cal.,  127.  Explained  and  affirmed.  Seale  y.  MitcheU 
et  aL,  403. 

Plumb  v.  Sewabd  etal.4t  Cal.,  94.    Affirmed.     Castro  v.  Gill,  40. 

Rbbd  et  al,  v,  McCobmick  et  al,,  4  CaL,  342.  Commented  on  and  ex^ained. 
Parsons  y.  The  Tuolumne  Water  Co,,  44.    Keller  y.  Franklin,  434. 

RiGOS  V.  Waldo,  2  Cal.,  485.  Incorrectly  reported.  Pierce  y.  Kennedy  et 
al.,  139. 

Ruiz  et  al.  v,  Norton,  4  Cal.,  359.  Commented  on  and  affirmed.  Nicholson 
y.  Patchin,  474. 

Russell  v.  Amadob,  8  Cal.,  400.  Conmiented  on  and  affirmed.  Jamson  y. 
Quivey,  491. 

Shattuck  V,  Cabson,  2  Cal.,  588.  Affirmed.  Guy  et  aL  y.  Hermanee  et 
al.,  75. 

Smith  v.  Chiohbstbb,  1  Cal.,  409.  Affirmed.  Cofinberry  et  aL  y.  Horrill 
et  al.,  493. 

Smith  v,  Mobsb,  2  Cal.,  524.    Affirmed.    Ctuy  et  aL  y.  Hermanee  et  aL,  75. 

Sutdam  V,  Pitcheb,  4  Cal.,  280.  Affirmed.  Johnson  y.  Pac^/Se  M,  8,  Co,, 
407. 

Yandebslicb  et  al,  v.  Hanks,  3  Cal.,  27.  Commented  on  and  affirmed.  Tou' 
chard  et  al.  y.  Touchard,  307. 

Welton  V,  Adams  et  al,,  4  Cal.,  37.    Affirmed.     Price  y.  Dunlap,  484. 

CERTIORARI. 

1.  C.  obtained  a  judgment  against  H.,  in  the  County  Court  of  Yolo  County, 
for  the  restitution  of  certain  lands ;  defendant  appealed  to  the  District  Court, 
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where  the  judgment  was  affirmed,  and  the  defendant  again  a|^3ealed  to  the 
Supreme  Court,  where  both  judgments  were  reversed,  and  the  cause  was 
remanded  to  the  District  Coiirt  for  further  proceedines.  After  the  remittitur 
was  filed  in  the  District  Court,  the  County  Court  issued  a  mandamus  com- 
manding the  Clerk  to  issue  a  writ  of  restitution,  pursuant  to  the  original 
judgment  in  that  Court,  and  on  the  petition  of  H.,  a  certiorari  was  issued, 
to  remove  the  proceedings  to  the  Supreme  Court.  Held,  on  motion  to  dis- 
miss the  writ,  that  the  writ  of  certiorari  was  the  proper  remedy;  that  the 
judgment  sought  to  be  enforced  having  been  reversed  by  the  Supreme  Court, 
the  County  Court  exceeded  its  jurisdiction  in  issuing  the  mandamus.  Clary 
V.  Hoagland,  476. 

2  A  party  against  whom  a  judgment  is  sought  to  be  enforced,  although  not  a 
party  to  the  mandamus,  may  apply  for  a  writ  of  certiorari.    lb. 

CHANCERY. 
See  Equitt. 

CHARACTER. 

No  inference  can  be  drawn  by  a  jury  of  the  intention  which  induced  the  commis- 
sion of  the  offense,  from  the  previous  character  of  the  prisoner.  His  inten- 
tion can  only  be  determined  by  his  acts;  the  law  wul  imply  a  malicious 
intention.    The  People  i^.  Milgate,  127. 

See  Evidence,  6, 

CHECK. 

1.  By  the  law  merchant,  it  is  sufficient  if  a  check,  drawn  upon  one  day,  be 
presented  for  payment  in  the  usual  banking  hours  upon  the  next  succeeding 
day,  where  the  payee  resides  in  the  immediate  vicinity  of  the  place  of  pay- 
ment,  as  in  the  same  town  or  city.    Ritchie  et  al,  v,  Bradshaw  et  al,,'^t^^  'TJlJS^ 

2.  The  payee  of  a  check,  in  presenting  it  for  payment,  in  order  to  hold  the 
drawer,  is  bound  to  exercise  reasonable  diligence.    lb. 

See  PpoMissoET  Note,  9. 

CITIZENSHIP. 
See  Alien  ;  Naturalization. 

COMPROMISE. 
See  Conspiracy. 

CONDITION. 
See  Constitutional  Law,  3. 

CONSPIRACY. 

In  an  action  charging  conspiracy  to  obtain  a  favorable  compromise  of  suits  about 
to  be  commenced,  it  is  not  sufficient  merely  to  show  that  there  were  no 
grounds  to  warrant  the  suits.  It  ought  in  addition  to  be  proved  that  the 
intentions  of  the  parties  were  unfairly  directed  to  the  obtainmcnt  of  such  an 
end,  by  understanding  and  agreement  between  them,  which  may  be  shown 
either  by  thdr  words  or  acts.    Leavitt  v.  Gtishee  et  til.,  152. 

CONSTITUTIONAL  LAW. 

1.  The  Legislature  has  no  power  to  confer  other  than  judicial  fVinctions  upon 
the  Courts  of  Sessions.    Burgoyne  v.  The  Supervisors,  9. 
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2.  The  Act  of  February  4,  1851,  removing  the  Seat  of  Ooremment  to  Yallejo, 
declared  to  be  constitutionaL    People  v.  Bigler,  23. 

8.  This  Act  operatee  as  an  absolute  removal,  and  cannot  be  defeated  by  the 
breach  of  subaequent  conditions.    lb. 

4.  After  the  first  removal,  a  nudity  of  the  Legislature  might  at  any  time 
remove  the  Capital.    lb. 

6.  The  motives  of  the  Legislature  in  passing  a  law,  will  not  be  inquired  into. 

6.  The  Legislature  may  exercise  all  powen  not  prohibited  to  them  by  the  Con- 
stitution,   lb. 

7.  Each  branch  of  the  Judicial  Department  has  its  functions  assigned  by  the 
Constitution,  and  is  bcj'ond  the  control  of  either  of  the  other  departments 
of  the  Government.    Parsons  v.  The  Tuolumne  Water  Company,  43. 

8.  The  term  **  special  cases  *'  in  the  Constitution,  does  not  include  any  class  of 
cases  for  winch  the  Courts  of  general  jurisdictioii  have  always  supplied  a 
remedy.    lb. 

9.  The  <*  special  cases  "  must  be  confined  to  such  new  cases  as  are  the  creation 
of  statutes,  and  the  proceedings  under  which  are  imknown  to  the  general 
framework  of  Courts  of  Common  Law  and  Equity.    lb. 

10.  The  action  to  prevent  or  abate  nuisances  is  not  one  of  this  class.    lb. 

11.  An  Act,  therefore,  conferring  upon  the  County  Courts  junsdiction  in  such 
actions,  is  unconstitutional  and  void.    lb. 

12.  The  Legislature  cannot  exercise  judicial  functions.  Guy  et  al.  r.  Hermance 
et  al.,  73. 

13.  That  portion  of  an  Act  prescribing  that  no  iiyunction  shall  be  issued  against 
the  ComnussionerB  appointed  for  the  sale  of  the  State  interest  withm  the 
water  line,  is  invalid.    lb. 

14.  The  Act  to  prevent  extortion  in  office,  does  not  conflict  with  the  Constitu- 
tion.   Ryan  v,  Johnson,  86. 

15.  The  Act  regulating  Fees  in  Office,  is  not  an  Act  of  a  general  nature,  within 
the  meaning  of  the  Constitution.    It  is  entirely  of  a  specific  character.    lb. 

16.  When  an  action  has  been  commenced  in  a  District  Court  in  good  faith  for  a 
sum  greater  than  two  hundred  dollars,  exclusive  of  interest,  a  judgment 
may  be  rendered  for  an  amount  less  than  the  sum  limiting  the  jurisdiction 
of  the  Court  in  the  commencement  of  the  action,  as  prescribed  in  the  Con- 
stitution.   Jackson  v.  Whartenby,  96. 

17.  Justices  of  the  Peace  are  not  regarded  by  the  Constituticm  as  supernumera- 
ries to  the  Courts  of  Sessions ;  they  must,  as  necessary  officers,  oegin  with 
and  continue  through  the  trial.    The  People  r.  Ah  Chung,  103. 

18.  The  Legislature  alone  can  determine  in  what  cases  the  right  of  trial  by  jury 
may  be  waived.    Exline  v.  Smith  et  al,,  1 12. 

19.  The  words  "  prescribed  by  law,"  used  in  the  Constitution,  look  to  actual 
legislation  upon  the  sulrject  matter,  and  in  no  just  sense  can  be  construed 
into  a  permission  for  the  exercise  of  this  power  by  others.    lb. 

20.  The  thirty-first  section  of  the  fourth  article  of  the  Constitution,  provides 
that  **  Corporations  may  be  farmed  under  general  laws ;  but  shall  not  be 
created  by  special  act,  except  for  municipal  purposes."  Held,  that  the  term 
**  municipal "  is  limited  to  governmental,  and  cannot  be  extended  to  com- 
mercial purposes.    Lowe  v.  The  City  of  Marysville,  214. 

21.  If  the  term  "  public  improvements,"  in  the  amended  Charter,  could  be  con- 
strued to  extend  to  commercial  speculations,  then  it  would  be  in  violation  of 
said  section  of  the  Constitution :  as  it  would  be  granting  powers  to  a  corpo- 
ration by  a  special  act  for  other  than  municipal  purposes.    lb. 
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22.  The  cognizance  of  all  cases,  where  the  sum  involTed  exceeds  two  hundred 
dollars,  is  by  the  Constitution  distributed  between  the  Supreme,  District, 
County  and  Probate  Courts,  and  the  Court  of  Sessions ;  and  nothing  is  left 
hj  the  Constitution  for  the  Legislature  to  do,  in  granting  or  defining  juris- 
diction.   Zander  v,  Coe,  230. 

23.  The  disposition  of  cases,  where  the  sum  does  not  exceed  two  hundred  dol- 
lars, and  only  these,  is  left  to  be  prescribed  by  the  Legislature,  and  they 
may  be  vested  either  in  the  Co\mty  Court,  under  the  provisions  of  the  ninth 
section,  or  in  Justices  Courts,  under  the  fo\irteenth  section.    lb. 

24.  The  Legislature  cannot  confer  on  one  Court,  the  functions  and  powers  which 
the  Constitution  has  conferred  on  another.    lb. 

25.  The  law  vesting  Justices  of  the  Peace  with  jxurisdiction  of  a  case,  where  the 
amount  in  controversy  exceeds  two  hundred  dollars,  is  unconstitutional  and 
void.    lb. 

26.  The  Act  of  February,  1855,  to  fimd  the  debt  of  Contra  Costa  County,  and 
which  provides  that  all  indebtedness  of  the  county  prior  to  the  first  day  of 
February,  1855,  shall  be  paid  only  by  flmding  it,  does  not  impair  the  obliga- 
tion of  contracts,  and  is  not  therefore  unconstitutional.  Hunsaker  v,  Bor- 
den, 288. 

27.  The  obligation  to  pay  is  acknowledged  by  the  Act,  and  theplaintifF's  right 
to  receive  the  whole  amount  of  his  debt  is  unaffected,  llie  only  change 
made  is  in  the  mode  and  time  of  payment.    lb. 

28.  By  the  Constitution  of  this  State,  the  Legislature  must  fix  the  seats  of  jus- 
tice, or  places  of  holding  Court,  and  cannot  delegate  the  power  to  any  other 
body,  or  to  decision  by  popular  vote. — Peb  Heydenfbldt,  J.  Dickey  v, 
Hurlburt  et  a/.,  343. 

See  CouETS  op  Sessions  ;  Jurisdiction  ;  Natubalization  ;  Office. 

CONSTRUCTION. 

1.  The  charter  of  the  city  of  San  Francisco  provides  that  no  ordinance  or  reso- 
lution shall  be  passed  except  by  a  majority  of  all  the  members  elected.  The 
number  of  members  elected  being  eight — Held,  that  an  ordinance  passed  by 
a  vote  of  four  in  the  affirmative  to  three  in  the  negative,  was  not  passed  by 
a  majority  of  all  the  members  elected,  and  was  therefore  void.  San  Fran- 
cisco V.  Hazen,  169. 

2.  In  construing  statutes,  force  and  ef!ect  should  be  given  to  every  part  of 
them.    lb. 

3.  Where  a  law  is  ca})able  of  two  constructions,  that  one  must  be  adopted 
which  will  preserve  the  sense  as  well  of  the  several  parts  as  of  the  whole 
Act.     lb. 

4.  The  amendments  to  the  charter  of  the  city  of  Marysville  provide  that  the 
Common  Council  shall  not  take  any  stock  **  in  any  public  improvement,  or 
effect  a  loan  for  any  purpose,  wiUiout  first  obtammg  the  consent  of  the 
people,  at  an  election  held  for  the  purpose."  Held,  that  this  could  not  be 
extended  to  improvements  other  than  municipal  in  their  character,  and  the 
Legislature  did  not  intend  to  invest  the  city  with  authority  to  embark  in 
speculative  enterprises  of  improvement.  Lowe  v.  The  City  of  Marysville, 
214. 

5.  Under  this  provision,  the  city  has  no  power  to  subscribe  stock  in  the  Citi- 
zens' Steam  Navigation  Company.    lb. 

6.  The  words  "  public  improvements,"  when  applied  to  a  municipal  govern- 
ment, must  be  taken  in  a  limited  sense,  as  applying  to  those  improvements 
which  are  the  proper  subjects  of  police  and  municipal  regulation — such  as 
gas,  water,  alms-houses,  hospitals,  etc. — and  cannot  be  extended  to  subjects 
foreign  to  the  object  of  the  incorporation,  and  beyond  its  territorial  limits, 
lb. 
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7.  On  May  1,  1851,  the  Lcffislature  paned  two  Acta ;  one  to  regulate  Proceed- 
ings in  Criminal  Cases,  tne  other  to  regulate  Fees  in  Office — both  fixing  the 
fees  of  the  Clerk  in  criminal  cases,  and  essentially  different.  Heid,  that  the 
latter  Act  must  govern,  as  the  subject  of  fees  was  the  aole  obfectof  that  Act, 
and  the  fixing  of  fees  in  the  former  Act  being  a  mere  incident ;  the  main 
purpose  of  the  Act  being  to  regulate  Criminal  Proceedings.  Dobbins  v. 
SuperriBors  of  Yuba  County,  414. 

8.  The  words  of  a  statute  must  be  interpreted  according  to  their  common 
acceptation.    Quigley  v.  Oorham,  418. 

9.  General  words  in  powers  of  attorney  are  limited  and  controlled  by  particular 
terms  and  designations.    Washburn  v,  Alden  et  ul,,  498. 

See  Indictm BXT,  6 ;  Statute. 

CONTEMPT. 

1.  The  judgments  and  orders  of  Courts  or  Judges  on  the  sulnect  of  contempts, 
are  by  our  statutes  declared  to  be  final  and  conclusiYe.  Under  the  writ  of 
Habeat  Corpu*  this  Court  cannot  reriew  the  orders  of  another  Court  in  sui^ 
cases.    Ex  parte  Cohen  et  al.,  494. 

2.  The  District  Courts  have  jurisdiction  to  punish  for  contempts  of  their  pro- 
cess, and  to  issue  such  writs  as  are  necessary  to  the  exercise  of  that  juris- 
diction,   lb. 

3.  Contempt  is  defined  by  the  statute  to  be  the  disobedience  or  resistance  of  a 
lawful  coder  of  a  Court  or  Judge ;  and  if  a  Court,  having  jurisdiction,  should 
issue  an  erroneous  order,  it  is  obligatory,  imtil  reversed  by  an  aj^ellate 
Court,  and  a  disobedience  of  it  is  a  contempt.    lb. 

CONTRACT. 

1.  Where  a  contract  stipulated  for  the  delivery  of  a  vessel,  but  designated  no 
particular  place  for  such  delivery :  Held,  that  a  notice  of  a  readiness  to 
deliver,  must  be  treated  under  the  contract  as  an  actual  delivery.  Albret- 
Bon  V.  Hooker,  176. 

2.  C.  sold  a  lot  of  lumber  to  B.;  and  A.,  who  claimed  it,  notified  B.  that  the 
lumber  belonged  to  him,  and  brought  an  action  to  recover  the  price.  Held^ 
that  the  notice  and  the  form  of  action  recognized  the  right  of  C.  to  sdl  the 
lumber.    Argenti  v.  Brannan,  351. 

3.  There  was  no  jjrivity  of  contract  between  the  plaintiff  and  the  defendant. 
C.  was  pro  tanto  the  agent  of  A.,  and  was  entitled  to  collect  the  price,  and 
Uie  mere  notice  of  A.  to  B.  was  insufficient  to  interrupt  the  completion  of 
the  performance  of  the  contract  between  C.  and  B.    lb. 

4.  It  is  not  alone  the  infiuence  of  liquor  which  avoids  a  contract,  but  it  must 
be  shown  to  exist  to  such  extent  as  to  seriously  impair  the  reasoning  faculties 
at  the  time  of  the  contract.    Pickett  v,  Sutter,  412. 

6,  Where  a  hired  person  continues  in  employment  after  the  expiration  of  the 
contract,  and  without  any  new  contract,  the  fair  presumption  is,  that  both 
parties  understood  that  the  same  salary  was  to  be  paid.  And  it  is  therefore 
error,  in  a  suit  by  the  servant,  to  aUow  him  to  recover  upon  a  quantum 
meruit.    Nicholson  v.  Patchin,  474. 

6  The  plaintiff  cannot  recover  against  **  the  corporation  of  Bradley,  Berdan  ft 
Co.,"  upon  a  written  contract  entered  into  between  himsdf  and  "  Bradley 
ft  Co.;"  as  the  contract  was  not  made  by  the  oorporatioQ.  Morrison  v. 
Bradley,  Berdan  ft  Co.,  503. 

7.  If,  however,  a  deceit  was  practiced  on  the  plaintiff,  and  the  drcumstances  of 
the  case  were  such  as  to  raise  the  presumption  that  the  corporation  was  cog- 
nizant of  the  deceit,  and  fraudulently  participated  in  it,  by  availing  itself  of 
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the  plaintiff's  labor,  it  is  liable,  not  upon  the  written  agreement,  but  for 
work  and  labor.    lb. 

Bee  Equitt,  8,  4,  6 ;  Lien  ;  SPEcmc  Pbkformakob. 

CONVEYANCE. 
See  Dbbd. 

CORPORATION. 

1.  Under  the  twelfth  section  of  the  Act  concerning  Corporations,  passed  April 
22d,  1850,  no  transfer  of  stock  is  good  against  tlm*d  parties,  unless  the  trans- 
fer be  made  upon  the  books  of  Uie  company.  Weston  v.  The  Bear  River 
Company,  186. 

2.  The  powers  of  municipal  corporations  are  limited  to  the  express  grant  of 
their  charters ;  and  the  object  of  their  creation  is  governmental,  and  not 
commercial.    Lowe  v.  The  City  of  Marysville,  214. 

3^  The  third  section  of  the  Act  of  1850,  concerning  corporations,  prohibits 
them  from  issuing  bills,  notes,  or  other  evidences  of  debt,  upon  loans,  or  for 
circulation  as  money.  The  Act  contemplates  that  corporations  will  incur 
debt,  and  limits  their  power  to  incur  debts  to  the  amount  of  the  capital 
stock  paid  in.  Held,  that  corporations  are  not  prohibited  from  borrowing 
money  and  issuing  the  usual  evidences  of  debt  therefor.  Magee  v.  The  Mok. 
Hill  Co.,  258. 

4.  The  right  of  a  member  of  an  incorporated  company  to  sue  the  corporation  is 
undoubted.    Bamstead  r.  Empire  Mining  Co.,  299. 

6,  Although  a  municipal  corporation  has  delegated  to  it  certain  powers  of  gov- 
ernment, it  is  only  in  reference  to  those  del^ated  powers  that  it  will  be 
regarded  as  a  government.    Touchard  et  al,  v.  Touchard,  306. 

6.  In  reference  to  all  its  other  transactions,  such  as  affect  its  ownership  of  prop- 
erty in  buying,  selling  or  granting,  and  in  reference  to  all  matters  of  con- 
tract, it  must  be  looked  upon  and  treated  as  a  private  person,  and  its  con- 
tracts construed  in  the  same  manner,  and  with  like  effect,  as  those  of  natu- 
ral persons.    lb. 

See  CoKSTrrunoNAL  Law,  20,  21. 

COSTS. 

1.  Costs,  by  way  of  indemnity,  ought  not  to  be  taxed  in  case  of  a  nonsuit. 
Rice  r.  Leonard  et  a/.,  61. 

2.  Where  an  action  has  been  commenced  against  several  defendants,  and  there 
has  been  a  judgment  in  their  favor,  they  are  not  all  entitled  to  recover  sep- 
arate costs  to  the  amount  allowed  by  the  Act,  but  can  only  recover  jointly, 
as  though  there  had  been  but  one  defendant.    lb. 

3.  A  defendant  in  replevin  who  recovers  judgment,  the  ^ury  failing  to  find  the 
value  of  the  propCTty  to  exceed  two  hundred  dollars,  is  nevertheless  entitled 
to  his  costs,  where  the  plaintiff's  complaint  states  its  value  at  a  sum  exceeding 
that  amount.    Edgar  r.  Gray,  267. 

4.  Where  costs  are  imposed  as  a  condition  for  re-opening  a  case  after  the  ad- 
journment of  the  term,  the  acceptance  of  the  costs  by  the  opposite  party, 
will  not  be  construed  into  a  consent  to  have  the  cause  reinstated.  Carpen- 
tier  V,  Hart,  406. 

5.  A  mistake  in  the  computation  of  interest,  or  taxation  of  costs,  cannot  be 
attacked  for  the  first  time  in  an  appeUate  Court.  The  party  complaining 
must  move  in  the  Court  below  to  correct  the  computation,  or  retax  the  costs, 
and  thus  obtain  the  judgment  of  the  Court  of  original  jurisdiction,  upon 
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the  disputed  items,  before  resort  can  be  had  to  a  higher  triboxud.    Guy  v. 
Frankbn  ^  aL,  416. 

6.  A  mortgage  contained  a  stipulation  for  all  the  coats  of  foreclosure,  including 
counsel  fees  not  exceeding  five  per  cent,  of  the  amount  due.  Held,  that  the 
limitation  of  five  per  cent,  is  intended  to  apply  to  counsel  fees  alone,  and 
that  the  complainant  would  be  entitled  to  recover  the  whole  of  his  costs  by 
operation  of  the  statute,  and  independent  of  any  stipulation.  Gronfier  v. 
Mintum  et  a/.,  492. 

See  Plsadzno*  22. 

COUNTY. 
See  AcnoK,  4,  5,  6. 

COUNTY  COURT. 

1.  Although  the  County  Court  is  authorized  to  try  actions  of  forcible  entry  and 
detainer  upon  iq>peiil,  de  novo,  still  such  a  trial  is  an  exercise  of  appelate 
and  not  of  original  jurisdiction.    Townsend  v.  Brooks,  52. 

2.  A  County  Court  has  no  jurisdiction  to  enforce  a  mechanic's  lien  where  the 
amount  m  controrersy  exceeds  two  hundred  dollars.  Brock  et  al,  v.  Her- 
rick,  279. 

See  Appeal,  11 ;  Constitutional  Law,  22,  23 ;  Jurisdiction,  2 ; 
Practice,  9,  11. 

COUNTY  TREASURER. 
See  Action,  6 ;  Rboistbation. 

COURTS. 

1.  Courts  are  bound  to  take  notice  of  the  political  and  social  condition  of  the 
country  which  they  judicially  rule.    Irwin  v,  Phillips  et  al,*  140. 

2.  There  is  no  common  law  of  the  United  States  as  contra^-distinguiahed  from 
the  individual  States;  and  the  Courts  of  the  United  States,  instead  of 
administering  the  common  law  or  any  particular  system,  conform  to  the  law 
of  the  States  where  they  are  situated.    The  People  v,  Folsom,  374. 

See  CoNSTiruTioNAL  Law. 

COURTS  OF  SESSIONS. 

1.  The  Court  of  Sessions  must  be  composed  of  threepersons — ^the  County  Judge 
and  two  Associate  Jiistices.    The  People  r.  Ah  Cnung,  103. 

2.  Justices  of  the  Peace  are  not  regarded  by  the  Constitution  as  supernumera- 
ries to  the  Court  of  Sessions ;  they  must,  as  necessary  officers,  begin  with, 
and  continue  through  the  trial.    lb. 

See  Constitutional  Law,  1,  22. 

COVENANT. 

1.  Where  a  lease  contains  a  covenant  against  assignment,  and  the  restriction  is 
once  removed,  it  operates  as  a  removal  of  the  restriction  forever.  Chipman 
17.  Augenbaugh  et  al.,  49. 

2.  It  seems  that  such  a  restriction  would  not  in  any  case  be  enforced  so  as  to 
work  a  forfeiture.  It  is  a  restraint  against  alienation,  and  is  against  the 
policy  of  the  law.    lb. 

3.  A  covenant  **  to  let  the  lessor  have  what  land  he  and  his  brothen  might 
want  for  cultivation,"  cannot  be  enforced,  for  uncertainty.    lb. 
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4.  The  premises  in  din>ute  were  leased  for  six  years.  The  provisions  of  the 
lease  were,  that  the  lessees  should  build  a  wharf  on  the  land,  but  stipulated 
for  no  particular  time.  Held,  that  the  lessor,  before  the  expiration  of  the 
term,  could  have  no  legitimate  cause  of  complaint.    lb. 

6,  A  coYenant  not  to  sue  for  five  years,  is  no  bar  to  the  action,  but  the  defend- 
ant must  rely  upon  the  covenant  for  his  remedy.    Rowland  v.  Marvin,  501. 

See  Perpetuity;  "WAnaAJfTT,  1-6. 

CRIMINAL  LAW. 

1.  Under  the  law  of  this  State  an  accessory  is  treated  as  a  principal,  and  as  if 
the  person  charged  as  such  had  committed  the  offense.  The  People  v.  Da- 
vidson, 133. 

2.  It  is  not  error  to  charge  a  principal  and  accessory  in  the  same  indictment, 
lb. 

3.  This  Court  has  no  appellate  jurisdiction  in  cases  of  misdemeanor  or  crimes  of 
a  lees  degree  than  f^ony,  and  no  jurisdiction  can  be  conferred  by  the  Legis- 
lature in  these  cases.    The  People  r.  Applegate,  295. 

4.  This  Court  having  complete  appellate  power  over  the  right  to  grant  a  change 
of  venue,  it  is  not  to  be  supposed  that  it  will  trust  implicitly  in  the  discre- 
tion of  inferior  Courts.    The  People  v.  Lee,  353. 

5.  Where  one  hundred  citizens  united  in  employing  counsel  to  prosecute  the 
defendant,  Ueld^  to  be  a  sufficient  ground  for  a  change  of  venue.    lb. 

6.  In  cases  of  grand  larceny  it  was  the  intention  of  the  Legislature  that  the 
jury  should  only  assess  the  punishment  when  they  thought  that  the  defend- 
ant deserved  the  punishment  of  death,  and  if  they  do  not  agree  to  such  a 
punishment,  then  they  should  find  a  general  verdict.  The  People  v.  Little- 
field,  3o5. 

See  Indictment;  Juror;  Practice,  6,  7,  S;  Witness,  1. 

CROSS  EXAMINATION. 
See  Evidence,  6,  22. 

DAMAGES. 

1.  Where  a  check  had  been  lost  and  paid  by  a  banker  upon  a  forged  indorse- 
ment :  Held,  that  upon  a  suit  for  the  same,  after  a  refusal  by  the  banker  to 
deliver  the  check  to  the  owner,  in  the  absence  of  rebutting  evidence,  the 
measure  of  damages  must  be  the  full  value  of  the  amount  for  which  it  was 
drawn.    Survey  r.  Wells,  Fargo  &  Co.,  124. 

2.  In  an  action  of  ejectment  where  no  intwf  is  introduced  to  show  damages,  it 
is  no  error  to  refuse  to  allow  the  defendant  to  prove  the  value  of  the  im- 
provements made  by  him  on  the  property.    Ford  c.  Holton,  319. 

3.  At  common  law  no  allowance  was  ever  made  for  improvements,  and  our 
Practice  Act  only  permits  it,  to  the  extent  of  being  used  as  a  set-off  to  the 
damages  for  withholding  the  property  recovered.    A. 

4.  When  property,  the  subject  of  a  suit,  is  delivered  and  accepted  pending  the 
suit — that  is,  before  verdict — the  damages  should  be  merely  nominal.  Con- 
roy  r.  Flint,  327. 

5.  Where  a  party  accepts  the  goods  which  are  the  subject  of  the  suit,  the  only 
damages  that  he  can  recover,  are  the  value  of  the  goods  at  any  time  between 
the  detention  and  the  delivery,  with  interest  thereon.    lb. 

6.  The  theory  of  the  law  is  not  that  the  party  recovers  the  particidar  note  or 
chose  in  action,  as  is  commonly  imagined,  but  that  ho  recovers  damages  for 
the  non-performance  of  the  contract ;  and  in  case  of  failure  to  pHy  money 
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due,  the  true  meafure  of  cUmugeft  is  the  amount  of  money  owing  and  the 
interest  which  was  agreed  upon.    Guy  v.  Franklin  et  al,,  416. 

See  Injukctiox,  2 ;  pLEXDnco,  16. 

DEED. 

Delivery  of  a  conveyance  is  a  question  of  fact  to  be  determined  by  the  jury,  and 
depends  more  upon  the  intention  of  the  parties,  than  upon  the  mode  of  fiil- 
fUiiing  the  intention.    Hastings  et  al,  r.  Vaughn  et  al.,  315. 
See  Equitt,  2 ;  Eyiobnce,  U,  12 ;  Registration,  1,  2 ;  Tax  Deed. 

DEFAULT. 
See  Judgment,  6 ;  Witness,  9. 

DELIVERY. 
See  Contract,  1 ;   Deed. 

DEMAND. 
See  PROMIBSORT  Note,  5,  6,  13.    Rent,  3. 

DEMURRER. 
See  Judgment,  8,  4 ;  Practice,  41. 

DEPOSITION. 
See  Affidavit  ;  Practice,  7,  40. 

DEVISE. 
See  Will. 

DISCONTINUANCE. 

The  plaintiff  commenced  an  action  of  forcible  entry  and  detainer  against  the 
aefendant,  in  a  Justice's  Court.  The  Justice,  instead  of  trying  the  case, 
certified  it  to  the  District  Court.  Held,  that  the  transfer  was  illegal,  and 
coidd  not  defeat  the  plaintiff's  rights  by  operating  a  discontinuance.  Larue 
r.  Gaskins,  d07. 

DISTRICT  COURT. 

1.  The  District  Courts  have  no  appellate  jurisdiction.    Townsend  r.  Brooks,  52. 

2.  The  District  Court  is  a  Court  of  general  original  Jurisdiction ;  its  proce«  is 
co-extensive  with  the  State.    Reyes  v.  Sanford,  117. 

See  Constitutional  Law,  16,  22;  Equitt,  8;  Marriage  and  Divorce; 
Probate  Court,  2. 

DIVORCE. 
See  Marriage  and  Divorce. 

DOMICIL. 
See  Husband  and  Wife,  6. 

DOWER. 
See  Husband  and  Wife,  2. 
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EASEMENT. 

See  Mines  and  Mining,  12,  13 ;  Sovereignty,  1,  2. 

EJECTMENT. 

1.  A  complaint  in  ejectment  need  not  aver  title  in  the  plaintiff,  but  an  aver- 
ment of  his  prior  possession,  and  an  ouster,  is  sufficient.  Norris  v,  Russell, 
249. 

2.  The  mere  averments  in  a  complaint  that  the  plaintiffs  have  lawful  title  as 
owners  in  fee  simple  of  the  premises,  and  that  the  defendant  is  in  posses- 
sion, and  unlawfuUy  withholds  the  same,  are  insufficient  to  maintain  an 
action  of  ejectment.    Payne  et  al.  v.  Treadwell,  310. 

3.  The  action  of  ejectment  is  merely  a  possessory  action,  and  is  confined  to 
cases  where  the  claimant  has  a  possessory  title ;  that  is  to  say,  a  right  of 
entry  upon  the  lands.  To  support  it,  four  things  are  necessary,  viz :  title, 
lease,  entry,  and  ouster.    lb. 

4.  Notwithstanding  our  statute  has  dispensed  with  the  old  form  of  pleading, 
and  it  is  no  longer  necessary  to  allege  a  fictitious  demise,  still,  facts  sufficient 
must  be  pleaded  to  show  the  plaintiffs'  right  to  recover,  and  it  will  not  do  to 
state  conclusions  of  law  in  place  thereof.    lb. 

See  Damages,  2 ;  Pleading,  7,  12,  20 ;  Possession. 

ELECTION. 

1.  Time  and  place  are  of  the  substance  of  every  election.  Dickey  v,  Hurlburt 
et  al.,  343. 

2.  The  Legislature  cannot  confer  upon  a  County  Judge  the  power  of  desig- 
nating the  place  and  manner  of  holding  an  election,  as  it  is  a  ministerial  and 
not  a  judicial  act,  and  an  election  thus  held  will  be  void.    lb. 

3.  The  thirty-ninth  section  of  the  Act  concerning  Courts  of  Justice  provides 
that  **  the  Clerk  of  the  Superior  Court  shall  be  elected  at  the  next  munici- 
pal election  of  the  city  of  San  Francisco,  and  thereafter  every  two  years,  by 
the  legal  electors  of  the  city  of  San  Francisco,  and  shall  hold  his  office  for 
the  term  of  two  years  from  and  after  his  election."  At  the  time  of  the 
passage  of  this  Act,  the  municipal  and  general  State  elections  were  held  on 
the  same  day  in  September.  The  fourth  section  of  the  amended  charter  of 
San  Francisco  provides  that  the  miinicipal  election  shall  be  held  on  the 
fbtirth  Monday  in  May  in  each  year,  and  at  an  election  held  at  this  time, 
the  relator  was  elected.  Held,  that  by  the  thirtieth  section  of  the  amended 
charter,  the  Legislature  intended  that  the  Clerk  of  the  Superior  Court 
should  be  elected  at  the  municipal  election,  on  the  fourth  Monday  in  May, 
and  the  relator  was  therefore  properly  elected.    The  People  r.  Haskell,  367. 

4.  Held,  further,  that  the  relator  is  entitled  to  the  office  at  the  expiration  of  the 
two  years  frcm  the  date  of  the  defendant's  election.    lb. 

See  Evidence,  13  - 15 ;  Oath,  1-4. 
EMINENT  DOMAIN. 

See  SOVEKEIONTY. 

EQUITY. 

1.  A  Court  of  Equity  will  not  permit  litigation  by  piecemeal.  The  whole  sub- 
ject matter  and  all  the  parties  should  be  before  it,  and  their  respective  claims 
determined  once  and  forever.    Wilson  et  cU.  v.  Lassen  et  ah,  114. 

2.  Courts  of  Equity  will  enforce  the  stipulations  of  a  deed  of  separation  when- 
ever it  affects  rights  to  property  or  income,  and  sometimes,  where  the  juris- 
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diction  has  attached  on  account  of  quettiona  relating  to  property,  it  will 
eyen  lend  its  aid  collaterally  to  enforce  the  stipidation  for  a  separation. 
Joyce  «t  al.  v,  Joyce  et  al,,  161. 

3.  The  plaintiff  purchased  at  Sheriff's  sale,  under  foreclosure  of  mortgage, 
property,  for  twenty  dollars,  which  was  shown  to  be  worth  three  thousand, 
with  a  rental  of  fifty  dollars  per  month.  The  defendant  purchased  the 
property,  under  another  mortgage  sale,  for  two  thousand  dollars,  and  the 
plaintiff  being  in  possession,  fil^  his  bill  to  cancel  defendant's  deed,  and 
remove  the  cloud  from  his  title :  Held,  that  to  entitle  a  party  to  this  relief, 
it  must  appear  that  the  contract  was  fair,  just  and  reasonable,  and  founded 
upon  an  adequate  consideration ;  as  a  Court  of  Chancery  will  not  use  its 
powers  to  complete  a  speculation  which  is  already  too  fortunate  to  obtain  its 
favorable  regard.     Bunlap  r.  Kelsey  et  al.,  181. 

4.  When  Courts  are  called  upon  to  set  aside  contracts,  there  must  be  some  sub- 
stantial reasons  shown,  and  a  Co\irt  of  Chancery,  particularly,  will  not  act, 
when  it  is  kept  in  the  dark  as  to  the  reasons  or  purposes  of  a  transaction,  in 
reference  to  which  relief  is  sought.     Scanlan  v.  Gillan  et  al.,  182. 

6.  Lands  held  by  no  other  tenure  than  possession,  may  be  the  legitimate  sub- 
jects of  control ;  and  sometimes,  in  equity,  chattel  interests  or  personal  prop- 
erty are  made  the  subject  of  specific  performance.    Johnson  c.  Rickett,  218. 

6.  A  contract  should  be  enforced  in  every  case  where  the  object  of  it  is  suscep- 
tible of  substantial  enjoyment ;  provided,  alwajrs,  that  the  circumstances 
surrounding  and  connected  with  the  contract,  bring  it  within  the  equitable 
rules  which  entitle  it  to  the  relief  sought,  and  where  the  remedy  at  law  is 
uncertain  or  insufficient.    lb. 

7.  The  District  Judge,  whilst  sitting  in  an  equity  cause,  is  possessed  of  all  the 
powers  of  a  Court  of  Chancery.     Sanf<Hrd  v.  U.ead  et  al,,  297. 

8.  The  District  Court  being  a  Court  of  general  jurisdiction,  can,  in  a  case  in 
equity,  where  fraud  and  collusion  are  charged  against  a  Judge,  in  entering 
an  order  or  decree,  review  the  same  and  annul  it,  if  the  facts  justify  such  a 
conclusion.    lb. 

9.  A  Court  of  Chancery  has  f^  power  to  set  aside  decrees  obtained  by  f^ud; 
on  an  original  bill  filed  for  that  purpose.    lb. 

10.  In  a  suit  in  equity  for  relief  against  a  judgment  at  law,  the  complainant 
wiU  not  be  entitled  to  relief,  unless  the  evidence  alleged  in  the  bill  to  be 
newly  discovered,  iqppears  to  be  incontrovertible  and  conclusive.  Buckelew 
V.  Chipman,  399. 

11.  Where  a  power  of  attorney  is  coupled  with  an  interest,  upon  proper  allega- 
tions, sustained  by  unequivocal  proof,  a  Court  of  Equity  will  restrain  its 
revocation,  and  enable  the  attorney  to  execute  the  trust.  Posten  o.  Ras- 
sette  et  al.,  467. 

12.  It  is  the  duty  of  a  Court  of  Equity  when  all  the  parties  to  a  controversy  are 
before  it,  to  adjust  the  rights  of  aU,  and  leave  nothing  open  for  future  Utiga- 
tion,  if  it  can  be  helped.    Ord  v.  McKee  et  al.,  615. 

See  Action,  11,  16 ;  Fraud,  2 ;  Juror,  8 ;  Practice,  24  -  26,  37,  38  ; 
Rbceivbr,  1 ;  Specific  Performance  ;  Warranty,  6. 

ERROR. 

1.  Error  will  not  be  presumed,  but  must  be  affirmativelv  shown,  and  all  intend- 
ments are  in  favor  of  the  regularity  of  the  Court  below.  Ford  v.  Holton, 
319. 

2.  The  mere  fact  that  the  plaintiff's  counsel  read,  in  his  address  to  the  jury,  a 
portion  of  an  answer  which  had  been  stricken  out,  is  not  error  of  itself. 
Morgan  v.  Hugg,  409. 
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,3.  The  defendant  could  have  asked  the  Court  to  rule  out  the  anBrrer  as  testi- 
mony, and  charge  the  jury  to  disregard  it.    lb. 

4.  It  is  not  every  impropriety,  committed  during  the  trial  of  a  cause,  which 
can  be  set  down  as  error  in  the  Supreme  Court.    lb. 

d.  Errors  cannot  be  relied  on  in  an  appellate  Court,  which  are  not  taken  advan- 
tage of  and  raised  in  the  Court  below.    lb. 

See  Gabnishment,  1 ;  Judgment  ;  Juror  ;  Oath,  4 ;  Practice  ; 
Referbb,  7,  9. 

ESCHEAT. 

1.  By  the  civil  law,  as  well  as  the  common  law,  the  King  cannot  take  upon 
himself  the  possession  of  an  estate  said  to  have  escheated,  imtil  the  fact  is 
judicially  ascertained  by  a  proceeding  in  the  nature  of  an  inquest  of  office. 
The  People  v,  Folsom,  374. 

2.  The  Mexican  law  of  escheats  did  not  remain  in  force  in  California  until  the 
ratification  of  the  treaty  of  Guadalupe  Hidalgo.    lb. 

3.  This  law  was  abrogated  by  the  conquest  of  the  coimtry  by  the  Americans, 
as  far  as  citizens  of  the  United  States  and  aliens  were  affected.    lb. 

4.  Twelve  days  before  the  ratification  of  the  treaty  of  Guadalupe  Hidalgo, 
Lddesdorf!,  a  naturalized  citizen  of  Mexico,  died,  seized  of  certain  lands  in 
San  Francisco,  and  Anna  M.  Sparks,  his  mother  and  heir,  through  whom 
the  defendant  claims  title,  was  not  at  the  time  of  his  death  a  citizen  of  the 
United  States  or  of  Mexico,  but  was  a  subject  of  Denmark,  and  never 
resided  in  Mexico  or  the  United  States.  Held,  that  in  order  that  the  Unitwl 
States  should  take*  any  interest  in  the  land,  it  was  necessary  that  the  for- 
feiture should  have  been  ascertained,  either  by  the  United  States  or  by 
Mexico.    lb. 

6.  On  the  death  of  Lddesdorff,  his  mother,  by  the  rule  of  natural  justice,  be- 
came entitled  to  the  possession  of  the  land,  and  could  not  be  disturbed  until 
office  found.    lb. 

6.  There  having  been  no  inquest  of  office  under  the  Mesdcan  laws,  Anna  M. 
Sparks  held  the  land  until  the  change  of  Government,  and  no  disability 
existing  under  the  laws  and  Constitution  of  the  United  States,  and  no 
means  being  provided  for  instituting  this  proceeding  or  declaring  a  forfeit- 
ure, she  became  vested  with  the  absolute  title,  which  cannot  now  be  dis- 
turbed,   lb. 

ESTOPPEL. 

When  an  estoppel  in  paii  is  set  up  against  a  vendee,  arising  from  the  declarations 
of  his  vendor,  the  party  setting  it  up  must  show  that  such  declarations  were 
the  main  inducement  to  their  act  in  obtaining  the  right  in  controversy. 
Duell  V.  The  Bear  River  Co.,  84. 

EVIDENCE. 

1.  It  seems  that  the  testimony  of  the  Sheriff  is  competent  to  disclose  what 
transpires  in  the  jury  room.    Wilson  v.  Berryman,  44. 

2.  Proof  beyond  a  reasonable  doubt  is  necessary  to  establish  a  fact  against  a 
prisoner ;  but  preponderating  proof,  proof  necessary  to  satisfy  a  jury  of  a 
fact,  is  sufficient  to  establish  a  ract  in  his  favor.    The  People  v.  Milgate,  127. 

3.  It  is  not  sufficient  to  raise  a  doubt,  even  though  it  be  a  reasonable  doubt  of 
the  fact  of  extenuation,  simply  because  it  is  no  proof  of  the  iact.    lb. 

4.  The  general  doctrine  appears  to  be,  that  if  a  jury  should  find  the  fact,  that 
the  prisoner  made  a  felonious  assault  upon  the  deceased  with  an  unlawfVd 
weapon,  inflicting  a  mortal  woimd,  which  produced  instant  deatii,  and  that 
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there  was  some  evidence  tending  to  prore  that  such  wound  was  giren  in  the 
heat  of  blood,  in  sudden  and  mutual  combat,  but  that  the  proof  of  such  fact 
did  not  preponderate  over  the  proof  against  it,  though  it  raised  some  doubt 
in  their  minds  that  the  matter  of  extenuation  would  not  be  sufficiently  made 
out,  the  judgment  of  the  Court  would  be  against  the  prisoner  for  the  higher 
offense.    lb. 

5.  Evidence  of  character  can  only  be  considered  in  reference  to  the  whole  case ; 
not  to  any  isolated  fact.    lb. 

6.  Where  a  plaintiff  set  up  his  right  to  property,  by  virtue  of  a  conveyance 
which  was  shown,  by  the  testimony  of  a  witness,  to  be  a  mortgage :  Heldt 
that  the  defendant  on  cross-examination  could  show  that  the  mortgage  had 
been  satisfied.    Chenery  v.  Palmer,  131. 

7.  The  defendant  attempted  to  show  an  Ordinance  of  the  City  of  Sacramento, 
but  offered  only  a  newspaper  copy  of  it.  In  support  of  this,  as  secondary 
evidence,  the  counsel  for  the  defendant  swore  to  a  search  for  the  original, 
which  he  himself  had  made  in  a  Book  of  Ordinances  handed  him  by  the 
keeper  of  the  City  Archives.  Held,  that  the  evidence  was  properly  excluded, 
because  this  was  an  insufficient  predicate.    Norris  v.  Russell,  249. 

8.  The  search  should  have  been  made  and  testified  to  by  the  keeper  of  the 
records,  or  he  should  have  been  subpcenaed  to  bring  into  Co\irt  with  him 
the  original  Ordinance,  and  then,  upon  his  failure  to  find  it,  after  diligent 
search,  the  copy,  if  established  to  be  correct,  would  have  been  admissible, 
lb. 

9.  Secondary  evidence  must  always  be  received  with  caution,  and  then  not, 
until  every  means  is  sKowh  to  be  exhausted  in  the  effort  to  procure  that 
which  is  superior.    lb. 

10.  Receipts  executed  by  a  third  party,  acknowledging  the  payment  of  money, 
are  but  secondary  evidence,  as  the  party  executing  them  is  a  competent  wit- 
ness to  prove  the  payments,  or  any  other  person  who  saw  the  payments 
made.    Ford  v.  Smith,  314. 

11.  A  deed  defective  in  the  acknowledgment  should  not  be  rejected  as  evidence 
for  that  reason,  but  should  be  admitted,  with  instructions  to  the  jury  as  to 
its  effect  in  giving  notice  to  third  persons.    Hastings  v,  Vaughn  et  a/.,  315. 

12.  A  refusal  in  writing  to  execute  a  conveyance  is  evidence  proving  a  demand 
of  such  conveyance.    Ooodale  v.  West,  339. 

13.  In  quo  warranto,  the  person  who  claimed  the  office  held  by  the  defendant, 
testified  that  his  certificate  of  election  was  lost  or  destroyed,  and  the  County 
Clerk  swore  that  there  was  not  in  his  office,  or,  so  far  as  he  knew,  in  the 
county,  any  record  or  vmtten  evidence  of  the  persons  who  were  elected  to 
the  different  coimty  offices.  Held,  that  this  testimony  was  sufficient  to  let 
in  secondary  evidence  of  the  election  and  certificate.  The  People  ».  Clin- 
gan,  389. 

14.  The  evidence  was  sufficient  to  show  that  proper  search  had  been  made  fta: 
the  highest  evidence.    lb. 

15.  The  testimony  of  the  County  Judge,  who  stated  that  he  saw  the  certificate 
of  election,  was  acbnissible,  to  prove  its  contents.    lb. 

16.  It  was  also  proper  to  ask  the  County  Clerk  if  he  knew  who  had  been  elected 
to  the  office  in  controversy.    lb. 

17.  The  plaintiff  introduced  two  witnesses  to  prove  the  value  of  his  services  in 
going  twice  to  Europe  to  negotiate  the  purchase  of  an  estate,  etc.;  but  it 
was  not  shown  that  he  undertook  these  voyages  at  the  request  of  the  defend- 
ant, or  in  what  capacity  he  went.  Held,  that  the  Court  erred  in  admitting 
the  testimony,  as  the  question  was  hypothetical,  and  assumed  a  state  of  &ct8 
not  in  proof.    Dopman  v.  Hoberlin,  413. 

18.  In  a  controversy  between  two  mining  companies,  it  was  competent  to  prove 


Digitized  by  VjOOQ  IC 


INDEX.  58T 

the  execution  of  certain  recdptB  for  water  purchased  by  the  plaintifib,  as 
tending  to  show  the  existence  of  the  company*  and  that  it  had  actually 
located,  and  was  in  operation,  at  the  time  the  receipts  purport  to  be  signed. 
Lone  Star  Co.  v.  West  Point  Co.,  447. 

19.  The  confidential  counselor,  solicitor,  or  attorney  of  a  party,  cannot  be  com- 
pelled to  disclose  the  communications  made  to  him,  or  letters,  or  entries 
made  by  him  in  that  capacity.    Landsberger  v.  Gorham,  450. 

20.  The  same  rule  also  extends  to  the  clerk  of  an  attorney.    lb. 

21.  In  a  suit  by  a  claimant  of  attached  property  against  the  Sheriff,  the  testi- 
mony of  a  subsequent  attaching  creditor,  who  has  executed  an  indemnifying 
bond  to  the  Sheriff,  to  save  him  hannless  in  holding  the  property,  is  not 
admissible.    lb. 

22.  A  party  has  no  right  to  cross-examine  a  witness  except  as  to  facts  and  cir- 
cumstances connected  with  the  matter  stated  in  his  direct  examination. 
Heydbnfeldt,  J.,  dissenting.    lb. 

23.  A  mortgage  is  a  mere  incident  to  a  debt,  and  in  order  to  maintain  an  action 
foimdcd  on  the  mortgage,  the  debt  must  first  be  proved.  Bennett  v,  Taylor 
et  al.,  502. 

24.  In  this  case  the  Co\irt  therefore  erred  in  permitting  the  plaintiff  to  introduce 
the  mortgage  in  eridence,  without  first  producing  or  accounting  for  the 
note.    lb. 

25.  A  copy  of  a  mortgage  is  not  admissible  as  evidence,  where  the  absence  of 
the  original  is  not  accounted  for.    Ord  v.  McKee  et  a/.,  515. 

See  Cha&acter  ;  Contbact,  5 ;  New  Trial,  3 ;  Pbactioe,  7,  31  -  38,  44  ; 

Witness. 

EXCEPTIONS. 
See  Appeal,  8 ;  P&acticb,  22,  23,  44. 

EXECUTION. 

1.  In  the  Act  which  exempts  certain  articles  from  execution,  the  term  ♦*  wagon" 
is  intended  to  mean  a  common  vehicle  for  the  transportation  of  goods,  wares, 
and  merchandize.    Quigley  r.  Gorham,  418. 

2.  A  hackney  coach  used  for  the  conveyance  of  passengers  is  a  different  article, 
and  does  not  come  within  the  equity  or  literal  meaning  of  the  Act.    lb. 

See  Sheriff,  2,  3. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  a  bill  is  filed  in  Chancery  against  an  Administrator  to  compel  him  to 
account,  by  one  who  has  not  been  an  actual  party  to  a  proceeding  or  settle- 
ment in  the  Probate  Court,  he  may  totally  disregard  sucn  proceeding  or  set- 
tlement.   Clarke  r.  Perry,  58. 

2.  A  settlement  in  the  Probate  Court  is  a  final  settlement,  but  a  complainant 
who  was  no  party  to  it  may  treat  it  as  a  nullity,  and  mroceed  to  invoke  the 
equitable  powers  of  the  District  Court,  and  compel  tne  admiidstrators  to  a 
fiill  account.    lb. 

3.  That  section  of  the  statute  which  provides,  that  any  other  of  the  next  of  kin 
who  woidd  be  entitled  to  share  in  the  distribution  of  the  estate,  shall  be  enti- 
tled to  administer,  must  be  construed  to  mean  the  next  of  kin  capable  of 
inheriting,  or  who  would  be  entitled  to  diBtribution  if  there  be  no  nearer 
kindred.    Anderson  v.  Potter,  63. 

4.  An  administrator  having  resigned,  on  settlement,  the  Judge  of  the  Probate 
Court  found  him  indebted  to  the  estate  in  the  sum  of  sixteen  thousand  dol- 
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lan»  and  ordered  him  to  pay  it  into  Court,  and  upon  his  refusal  to  do  so,  the 
heirs  brought  an  action  on  his  administration  bond.  Held,  that  there  was  no 
law  making  the  Judge  of  Probate  a  fiscal  agent,  and  the  decree  for  the  pay- 
ment of  the  money  into  Court  was  coram  nonjudice,  Willson  st  a/.,  v.  Her- 
nandez, 437. 

5.  The  refusal  of  the  administrator  to  pay  the  mxmey  into  Court  was  no  breach 
of  the  conditions  of  the  bond.    lb. 

6.  The  right  of  enjoyment  of  possession  to  public  lands  may  descend  among  the 
effects  of  a  deceased  person  to  the  executor  or  administrator,  and  the  right  of 
the  deceased  be  conveyed  by  a  regular  sale  to  another.  OroTer  v.  Hawley 
et  at,,  485. 

See  Pleading,  11. 

FACTOR. 

The  purchase  of  property  by  a  factor  in  his  own  name,  makes  him  to  all  the 
world  the  apparent  owner,  and  as  far  as  affects  the  rights  of  third  persons, 
his  power  is  xmlimited.  He  has  the  right  to  sell  or  pledge.  Leet  v.  Wads- 
worth  et  al,,  404. 

FEES  IN  OFFICE. 
See  Constitutional  Law,  15 ;  Constbuction,  7. 

FELONY. 
See  Cbiminal  Law,  3,  6 ;  Eyidbncb,  4 ;  Pbaoticb,  6. 

FERRY.    FERRYMEN. 

1.  The  law  regards  ferrymen  as  common  carriers,  and  has  imposed  upon  them 
the  same  duties  and  liabilities.    May  r.  Hanson,  360. 

2.  As  soon  as  the  ferryman  signifies  his  assent  or  readiness  to  receiye  the  pas- 
senger, he  becomes  liable  for  his  safe  transit  and  deliyery,  and  is  chargeable 

,  with  any  accident  occurring,  except  by  the  act  of  God  or  the  public  ene- 
my,   lb. 

3.  It  is  the  duty  of  the  ferryman  to  see  that  the  teams  are  safely  driyea  on 
board  the  boat,  and  if  he  thinks  proper,  he  may  drive  himself,  or  imhamess 
the  team,  or  u^oad  the  wagon,  to  get  them  safely  on  board.    lb. 

4.  But  if  the  ferryman  permits  the  party  to  drive  himself,  he  constitutes  him, 
quoad  hoc,  his  agent,  and  is  responsible  for  all  accidents.    lb. 

5.  And  these  rules  apply  to  the  delivery,  as  well  as  the  receipt,  of  goods  and 
passengers.    lb. 

6.  In  an  action  against  a  ferryman  to  recover  for  injuries  sustained  in  driving 
off  from  his  boat,  it  is  not  mcumbent  on  the  plaintiff  to  prove  that  he  exer- 
cised ordinary  care  to  avoid  the  iiyury,  but  the  proof  of  the  want  of  such 
care  on  the  part  of  the  plaintiff  lies  on  the  defendant.    lb. 

7.  In  an  action  against  a  ferryman,  it  was  no  error  to  allow  the  ^aintiff  to 
introduce  the  ferry  license,  after  a  motion  for  nonsuit,  as  this  is  a  matter 
within  Ae  discretion  of  the  Court.    lb. 

8.  A  ferry  is  a  franchise,  and  is  not  the  sulgect  of  levy,  sale,  or  delivery  under 
execution.  It  involves  a  personal  trust  granted  by  the  sovereign  upon  con- 
ditions imposed  upon  the  grantee  alone,  and  his  liability  cannot  be  removed 
by  substitution.    Munroe  v.  Thomas,  470. 

FORCIBLE  ENTRY  AND  DETAINER. 
1.  The  action  of  forcible  entry  and  detainer  is  a  summary  proceeding,  provided 
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by  statute,  and  does  not  belong  to  the  District  (Courts,  by  yirtae  of  their 
original  common  law  jurisdiction  over  the  sulject  matter  in  c<HitroTersy. 
Townsend  v.  Brooks,  52. 

2.  Where  a  party  of  four  or  five  men  enter  a  building  occupied  by  another,  in 
the  night  time,  during  the  hours  of  sleep,  and  take  possession,  and  avow 
their  intention  to  keep  possession,  and  actually  do  keep  possession,  it  is  suffi- 
cient evidence  of  force  to  maintain  the  action  of  forcible  entry  and  detainer. 
Scarlett  v,  Lamarque  et  a/.,  63« 

3.  The  plaintiff  in  an  action  of  forcible  entry  and  detainer,  must  show  an 
actual  peaceable  possession  in  himself  at  the  time  of  the  entry.  Treat  v. 
StvLBCttetal,,  113. 

4.  A  landlord  cannot  sue  in  this  form,  in  his  own  name,  for  an  unlawAil  entry 
upon  the  possession  of  his  tenant.    lb. 

5.  The  remedy  is  a  summary  one,  given  by  statute  to  protect  the  possession, 
and  cannot  be  extended  by  implication  to  any  other  than  the  real  occupants, 
lb. 

6.  To  sustain  an  action  of  forcible  entry,  or  forcible  and  unlawful  detainer, 
actual  force,  threats  of  violence  in  the  entry,  or  the  just  apprehension  of 
violence  to  the  person,  must  be  shown  to  have  existed,  unless  the  detainer 
be  riotous.    Frazier  et  al.  v.  Hanlon,  156. 

7.  Force,  either  actually  applied  or  justly  tp  be  feared  from  the  conduct  of  the 
defendant,  is  esssential  to  the  support  of  this  action.    lb. 

8.  Facts  which  might  constitute  a  mere  trespass  upon  property,  have  never 
been  held  to  sustain  the  action  of  forcible  and  unlawfld  detains.    lb. 

9.  Our  statute  of  forcible  entries  and  detainers  provides  a  remedy  for  an  un- 
lawful entry,  as  well  as  a  forcible  entry,  and  the  policy  of  it  is  doubtless  to 
avoid  nice  distinctions  as  to  what  constitutes  force  in  an  entry  upon  lands. 
Moore  et  ah  v,  Ooslin,  266. 

See  County  Couet,  1 ;  Discontinuance. 

FORBCLOSURE. 
See  MoBTGAGE ;  P&actice,  37,  38. 

FORFEITURE. 
See  Action,  12 ;  Escheat. 

FRAUD. 

1.  Courts  will  not  defeat  rights  of  property  on  the  ground  of  fraud,  unless  the 
firaud  be  made  plainly  apparent.    Joyce  et  al,  v,  Joyce  et  al,,  161. 

2.  A  party  is  not  confined  to  his  remedy  by  statute,  but  may  resort  to  a  Court 
of  Equity  for  relief  against  a  judgment  obtained  by  fraud  or  surprise.  Car- 
pentier  v.  Hart,  406. 

3.  R.,  being  in  insolvent  and  embarrassed  circumstances,  sold  certain  property 
to  the  plaintiff,  in  order  to  discharge  certain  debts  which  were  Hens  upon  lUs 
homestead,  for  the  piirpose  of  saving  it  to  himself— all  of  which  the  maintiff 
was  aware  at  the  time  he  made  the  purchase.  Held,  that  the  sale  being 
with  the  direct  intent  of  benefit  or  advantage  to  the  seller,  and  to  the  injury 
of  the  creditors,  is  fraudulent  and  void,  as  to  such  creditors.  Riddell  v, 
Shirley  et  al,,  488. 

4.  A  sale  under  such  circumstances,  except  to  a  creditor  in  payment  of  his  debt 
alone,  and  ft^e  from  knowledge  of  or  collusion  with  the  olg'ect  of  ihe  debtor, 
must  be  considered  a  fraud  in  fact  and  in  law.    lb. 

See  Contract,  7 ;  Equitt,  8 ;  Sale,  3. 
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FRAUDS,  STATUTE  OF. 

1.  In  order  to  constitute  a  valid  sale  of  personal  property  against  creditors, 
there  must  be,  according  to  the  statute  of  this  State,  an  immediate  deliyery 
thereof;  accomnanied  by  an  actual  and  continued  change  of  possession. 
Samuels  v,  Oorham,  226. 

2.  By  an  immediate  change  of  possession  is  not  meant  a  deUyery  instanter,  but 
tlie  character  of  the  property  sold,  its  situation,  and  all  the  circumstances 
must  be  taken  into  consideration  in  determining  whether  there  was  a  deliy- 
ery  within  a  reasonable  time,  so  as  to  meet  the  rfquirement  of  the  statute, 
and  this  will  often  be  a  question  of  fact  for  the  jury.    lb. 

8.  A  executed  a  lease  to  B,  and  at  the  time  of  the  execution,  C  wrote  under- 
neath it,  **  I  hereby  agree  to  pay  the  rent  stipulated  above,  when  it  shall 
become  due,  provided  the  said  B  does  not  pay  the  same."  Held,  that  the 
agreement  of  C  being  added  as  an  agreement  running  with  the  lease,  and 
executed  at  the  same  time,  it  must  be  considered  as  a  part  of  the  lease  itself 
and  not  within  the  statute  of  frauds.    Evoy  v.  Tewksbury,  285. 

4.  The  rtatute  requires  the  written  agreement  to  answer  for  the  debt  of  another 
to  express  the  consideration  upon  which  it  is  made ;  but  where  the  agree- 
ment is  executed  at  the  same  tune  as  the  lease,  and  forms  the  consideration 
for  the  execution,  it  is  not  a  promise  to  answer  for  the  debt  of  another,  but 
must  be  considered  as  an  original  imdertaking,  and  as  a  promise  made,  upon 
the  strength  of  which,  another  was  enabled  at  the  time  to  obtain  possession 
of  property,  and  ei\)oy  its  use.    lb. 

6,  Such  a  transaction  is  not  embraced  within  the  statute  of  frauds,  as  the  credit 
given  by  the  written  ^;uaranty  of  the  third  party  is  the  oonsideration  upon 
which  the  transaction  is  dosed.    lb. 

6.  The  plaintiffs  purchased  frtnn  B  a  certain  number  of  cattle,  and  presented 
to  C,  the  agent  of  B,  an  order  for  their  delivery.  C  pointed  out  uie  cattle 
to  the  plaintifib,  as  they  were  grazing  in  view,  and  told  him  that  he  delivered 
him  possession,  and  then  accepted  an  offer  of  employment  frxvm  the  plain- 
tij&,  and  remained  in  charge  of  the  cattle  until  they  were  seised  by  the 
defendant.  Held,  that  this  was  a  delivery  as  immediate  and  as  complete  as 
the  nature  of  the  case  would  admit,  and  followed  by  an  actual  and  continued 
change  of  possession.    Montgomery  et  al.  v.  Hunt,  366. 

See  MoBTOAOB,  1. 

FUGITIVE  FROM  JUSTICE. 
See  Habeas  Corpus. 

GARNISHMENT.    GARNISHEE. 

1.  A  garnishee  should  be  allowed  to  amend  his  answer  whenever  it  ^>pears  that 
he  has  committed  a  mistake  or  fallen  into  an  error,  which  could  not  reoon- 
ably  have  been  avoided.    Smith  v.  Brown  et  al,,  118. 

2.  This  Court  will  not  interfere  in  this  respect  with  the  proceedings  of  the  Court 
below,  unless  the  record  shows  a  gross  abuse  of  discretion.    lb. 

3.  An  order  requiring  a  garnishee  to  pay  into  Court  the  amount  for  which 
judgment  has  been  rendered  against  him,  may  be  considered  as  improp^. 

4.  The  doctrine  of  garnishment,  although  partially  regulated  by  statute,  is  not 
the  less  a  common  law  proceeding,  and  therefore  in  proceedings  against  a 
garnishee,  the  parties  are  entitled  to  a  jury  trial.  CiUKwn  et  al.  v.  Levy  et 
al.,  294. 

GRANT. 
See  PossBSSiON,  8. 
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GUARANTOR. 
See  Pbomissort  Note,  1. 

HABEAS  CORBUS. 

1.  The  Judiciary  have  jurisdiction  by  habeas  corpus  to  inyestigate  cases  where 
a  party  is  arrested  as  a  fugitive  tram  justice,  escaped  from  another  State. 
Ex  parte,  Manchester,  237. 

2.  The  Courts  possess  no  power  to  control  the  Executive  discretion  in  surren- 
dering fugitives  from  justice ;  nor  can  they  compel  a  surrender  in  such  case ; 
yet  the  Executive  having  acted,  that  discretion  may  be  examined  into,  in 
every  case  where  the  liberty  of  the  subject  is  involved    lb. 

3.  It  is  not  necessary  that  the  affidavit  upon  which  the  requisition  issued  should 
set  forth  the  crime  charged,  with  all  the  legal  exactness  necessary  to  be  ob- 
served in  an  indictment.  If  it  distinctly  charge  the  commission  of  an  offense, 
it  Lb  all  that  is  necessary.    lb. 

4.  The  Governor  of  the  State  issuing  the  requisition  for  the  fligitive,  is  the  only 
proper  judge  of  the  authenticity  of  the  affidavit ;  and  the  Judge,  on  habeas 
corpus,  cannot  go  behind  his  action  to  inquire  whether  the  affidavit  was  a 
forgery.    lb. 

6.  It  is  not  necessary  that  the  affidavit  should  state  that  the  prisoner  is  a  *<  fugi- 
tive from  justice" — the  allegation  that  he  committed  the  crime,  and  then 
secretly  fled,  is  sufficient  to  deduce  the  conclusion,  that  he  is  a  fugitive  from 
justice.    lb. 

6.  When  the  requisition  certifies  that  the  affidavit  is  «  duly  authenticated  ac- 
cording to  the  laws"  of  said  State,  it  is  sufficient.    lb. 

See  Contempt,  1. 

HOMESTEAD. 

1.  The  statute  doe^  not  contemplate  that  homesteads  should  be  carved  out  of 
land  held  in  joint  tenancy,  or  by  tenancy  in  common,  because  it  has  provided 
no  mode  for  their  separation  and  ascertainment.    Wolf  v.  FleischacKer,  244.  . 

2.  B.  bought  the  premises  in  controversy,  and  executed  a  note  in  part  payment, 
which  was  afterward  transferred  to  the  plaintiff.  Soon  after  the  transfer, 
the  plaintiff  loaned  B.  an  additional  sum,  and  took  his  note  and  a  new  mort- 
gage on  the  same  lot,  and  his  interest  in  another  lot,  and  caused  the  first  mort- 
gage to  be  canceled  and  satisfied  of  record.  In  a  suit  to  foreclose  the  mort- 
gage, the  wife  of  B.  intervened,  and  claimed  the  premises  as  a  homestead. 
Held,  that  the  land  was  liable  for  the  remainder  of  the  purchase  money,  no 
matter  to  what  purpose  it  might  be  devoted.    Dillon  v.  Byrne,  455.    c 

3.  The  land  is  charged  with  a  debt,  which  can  only  be  discharged  by  payment, 
voluntary  relinquishment,  or  the  acceptance  of  some  new  or  other  security, 
lb. 

4.  The  plaintiff  is  entitled  to  make  out  of  the  lot  claimed  as  a  homestead,  only 
the  actual  amount  of  the  purchase  money  and  interest  remaining  due,  and 
for  the  excess  over  such  purchase  money,  he  must  proceed  on  his  other 
security,  or  against  the  party,  but  not  against  the  homestead.    lb. 

5.  A  sale  or  alienation  of  the  homestead  property,  without  the  signature  of  the 
vrife,  is  void  only  as  to  the  homestead  value.  Any  excess  over  five  thousand 
dollars  is  subiect  to  the  contnd  of  the  husband,  and  may  be  disposed  of  in 
any  manner  oy  him.    Sargent  v.  Wilson  et  al,,  504.    ' 

6.  Where  an  action  is  brought,  to  foreclose  a  mortgage  upon  property  claimed 
as  a  homestead,  the  wife  of  the  mortgagor  is  a  necessary  party  to  a  fUl  ad- 
justment of  the  controversy,  and  should  be  allowed  to  intervene.    lb. 

See  Fraui),  8. 
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HUSBAND  AND  WIFE. 

1.  The  Act  of  April  17,  1850,  giving  to  the  husband  the  entire  control  of  the 
common  property,  does  not  invest  him  \Hth  power  to  dispose  of  the  same  by 
devise,  whereby  the  rights  of  the  wife  may  be  defeated.    Beard  v.  Knox,  252. 

2.  Our  statute  has  done  away  with  the  common  law  right  of  dower,  and  substi- 
tuted in  place  a  half  interest  in  the  common  property.    lb. 

8.  The  husband  and  wife,  durine  coverture,  are  jointly  seized  of  the  property, 
with  one-half  interert  remaining  over  to  the  wife,  subject  only  to  the  hus- 
band's disposal  during  their  Joint  lives.    lb. 

4.  The  interest  in  the  wife,  is  a  present,  definite,  and  certain  interest,  which 
becomes  absolute  at  the  death  of  the  husband.    lb. 

6.  The  statute  gives  no  greater  rights  or  privileges  to  wives  residing  in  the 
State,  than  those  who  do  not  reside  here.    lb. 

6.  The  desertion  of  the  husband  entitles  the  wife  to  her  own  domicn.  Moifiit 
9.  Moffat,  280. 

7.  Where  the  wife  is  made  a  Pttty  defendant  with  her  husband,  it  is  no  objec- 
tion to  the  right  of  the  plamtiff  to  recover,  that  the  wife  was  denied  the  ben- 
efit of  a  separate  trial.    Deupres  v,  Deupres,  387. 

8.  Where  the  defense  of  the  wife  is  a  special  one,  she  can  defend  for  her  own 
right,  as  well  when  sued  jointly  witn  her  husband,  as  if  the  trial  was  sepa- 
rate,   lb. 

See  EauiTT,  2 ;  Will. 

IMPROVEMENTS. 
See  Damages,  2. 

INCOMPETENCY. 

See  Witness. 

INCORPOREAL  HEREDITAMENT. 

1.  The  right  to  water  must  be  treated  in  this  State  as  a  right  running  with  the 
land,  and  as  a  corporeal  privilege  bestowed  upon  the  occupier  or  a{q>ropriatar 
of  the  soil ;  and  as  such,  has  none  of  the  characteristics  of  mere  personalty. 
Hill  V,  Newman  et  al.,  445. 

2.  From  the  policy  of  our  laws,  it  has  been  held  in  this  State  to  exist  without 
private  ownership  of  the  soil ;  upon  the  ground  of  prior  location  upon  the 
land,  or  prior  apprc^uiation  and  use  of  the  water.    'Du 

INDICTMENT. 

1.  An  indictment  found  by  a  Grand  Jury  composed  of  twenty-four  persons,  is 
worthless,  and  all  proceedings  based  upon  it  are  void.  The  rec^e  v.  Thurs- 
ton, 69. 

2.  It  is  not  error  to  charge  a  principal  and  accessory  in  the  same  indictment. 
The  People  v.  Davidson  et  al,,  133. 

3.  Under  the  two  hundred  and  forty-sixth  section  of  our  criminal  code,  an 
indictment  is  sufficiently  certain  as  to  time,  if  it  appear  that  the  ofiense  was 
committed  at  some  time  prior  to  the  finding  of  the  indictment.  The  People 
V.  Littlefield,  355. 

4.  So  an  indictment  would  be  sufficiently  certain  under  the  statute,  in  charging 
the  defendant  with  feloniously  taking  three  head  of  cattle,  without  showing 
the  particular  species  of  cattle  taken.    lb. 
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6.  Under  the  criminal  code  of  this  State,  words  used  in  an  indictment  are  to 
be  construed  according  to  their  common  acceptation,  except  words  or  phrases 
specifically  defined  by  law.    lb. 

See  Cbim DTAL  Law,  2. 

INDORSEE. 
See  PsoMisso&Y  Note. 

INFANCY.      INFANT. 

Where  infants  are  depriyed  of  apparent  rights  by  a  decree  of  Court,  they  hare 
the  power  in  a  new  action  to  attack  it,  and  this,  too,  whether  or  not  they 
were  made  parties  to  the  first  suit.    Joyce  0t  al,  v,  Joyce  et  al.,  161. 

INJUNCTION. 

1.  An  order  of  injunction,  whereby  the  bringing  of  an  action  is  restrained,  will 
be  reversed,  notwithstanding  an  ii^junction  bond  has  been  given.  Kbig  v. 
Hall  et  al.,  82. 

2.  An  injunction  will  not  be  granted  in  aid  of  an  action  of  trespass,  unless  it 
appear  that  the  injury  will  be  irreparable  and  cannot  be  compensated  in 
damages.    Waldron  et  al,  v.  Marsh,  119. 

3.  It  is  not  sufficient  that  the  affidavit  should  allege  that  the  iigurv  vnll  be 
irreparable ;  it  must  be  shown  to  the  Court  how  and  why  it  would  be  so, 
otherwise  the  extraordinary  remedy  of  injunction  vnll  not  be  allowed, 
especially  where  no  action  has  ever  determined  the  plaintiff's  right.    lb. 

See  Action,  3. 

INSOLVENCY.  INSOLVENTS. 

1.  Proceedings  in  insolvency  are  not  ttricti  Juris  either  proceedings  in  law  or 
equity,  but  a  new  remedy  or  proceeding,  created  by  statute,  the  administra- 
tion of  which  has  been  vested  in  the  District  Co\irts  of  this  State,  indepen- 
dent of  their  Common  Law  or  Chancery  powers  as  Courts  of  general  juris- 
diction.   Cohen  et  al,  v,  Barrett  et  al.,  195. 

2.  Our  statute,  though  not,  strictly  speaking,  a  banlmipt  law,  may  be  treated 
as  such,  or  as  an  insolvent  act,  or  both.    lb. 

8.  Where  the  petition  of  the  insolvent  shovirs  upon  its  &ce  that  a  portion  of  the 
indebtedness  from  which  he  seeks  to  be  discharged  has  been  contracted  as  a 
banker,  the  Court  has  no  jurisdiction  of  the  proceedings.    lb. 

4.  The  statute  denies  the  benefit  of  the  Act  to  those  insolvents  who  have  been 
guilty  of  fraud,  and  in  such  cases  the  Courts  would  be  bound  to  take  juris- 
diction, it  not  appearing  upon  the  face  of  the  proceedings  that  the  party  had 
been  guilty  of  any  act  which  would  prevent  such  jurisdiction  from  attach- 
ing ;  and  having  once  obtained  possession  of  the  whole  fund,  it  would  be 
Competent  for  a  Court  of  Chancery  to  proceed  and  distribute,  even  if  it 
should  afterward  appear,  in  the  course  of  judicial  investigation,  that  the 
insolvent  had  been  guilty  of  some  act  which  prevented  his  discharge.    lb. 

5.  The  mere  right  of  discharge  is  not  the  only  relief  resulting  to  the  debtor. 
Exemption  from  arrest  upon  mesne  or  final  process,  as  well  as  frtnn  the  costs 
and  expenses  of  harassing  litigation,  is  a  portion  of  the  relief.    lb. 

See  Fraud,  3. 

INSTRUCTIONS. 
1.  Intoxication  of  the  plaintiff  is  no  defense  to  an  action  for  damages  for  i^ju- 
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ries  caused  by  Mling  through  an  uncovered  hole  in  the  sdewalk  of  a  public 
street.    Kobinson  v,  Pioche  et  aL,  460. 

2.  Where  the  plaintiff's  case  does  not  depend  alone  on  the  eridenee  mentioned 
in  an  instruction  requested  by  the  defendant,  it  is  proper  to  refuse  it.  Pear- 
son V,  Snodgrass,  478. 

8.  A  Court  must  give  or  reftise  the  instructions  asked  for.  It  may  modifjr  the 
phraseology,  so  as  to  render  it  more  intelligible  to  the  jury,  but  cannot  alter 
the  sense.    Jamson  v.  Quivey,  490. 

See  Pbacticb,  18,  19,  84. 

INTEREST. 

In  entering  a  judgment,  the  correct  rule  is  to  add  the  interest  due  on  the  notes 
up  to  the  time  of  the  judgment,  to  the  prindpid,  and  enter  the  judgment  for 
the  gross  amount,  and  such  judgment  is  then  to  bear  thie  same  interest  as 
the  notes,  imtil  paid.    Ouy  r.  Franklin  et  al.,  416. 

See  Costs,  5. 

INTERVENTION. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  property  claimed  as  a 
homestead,  the  wife  of  the  mortgagor  is  a  necessary  party  to  a  full  ac^ust- 
ment  of  the  controyersy,  and  should  be  allowed  to  intervene.  Sargent  v, 
Wilson  et  al.,  504. 

See  Homestead,  2 ;  Practice,  28. 

JOINT  TENANT. 
See  Homestead,  1. 

JUDGMENT. 

1.  If  a  judgment  entered  be  irregular,  as  embracing  more  parties  than  the  testi- 
mony justifies,  the  proper  practice  is  to  move  to  correct  the  judgment  in  the 
Court  below.    Mulliken  v.  Hull  et  al,,  245, 

2.  In  entering  a  judgment,  the  correct  rule  is  to  add  the  interest  due  on  the 
notes  up  to  the  time  of  the  judgment,  to  the  principal,  and  enter  the  judg- 
ment for  the  gross  amount,  and  such  judgment  is  then  to  bear  the  same 
interest  as  the  notes,  until  paid.     Guy  t>.  Franklin  et  al,,  416. 

3.  A  judgment  upon  demurrer  is  not  always  a  bar  to  a  subsequent  action.  It 
is  so  only  where  it  determines  the  merits  of  the  case.  Robmson  v.  Howard. 
428. 

4.  Where  the  answer  shows  that  the  demurrer  was  to  the  validity  of  the  con- 
tract which  gave  rise  to  the  claim,  and  this  averment  is  found  to  be  true  as 
alleged,  by  the  Judge  at  nisi  print  upon  inspecting  the  record  of  the  case, — 
the  judgment  upon  demurrer  is  a  bar  to  the  suit.    lb. 

5.  A  judgment  by  default  will  be  reversed  by  the  Supreme  Court,  where  the 
record  shows  that  the  defendant  has  not  been  legally  served  with  process. 
Joyce  V,  Joyce,  449. 

6.  The  rendition  and  entry  of  a  judgment  by  the  District  Coiirt  at  a  time  when 
there  is  no  legal  term  of  the  Court,  is  error.  Coffinberry  et  ai^  v.  Honrill,  et 
al,,  498. 

7.  An  application  by  a  defendant  to  set  aside  his  confession  of  judgment,  should 
show  tnat  the  claim  was  not  just,  and  that  the  judgment  ought  not  to  have 
been  confessed.    Arrington  et  al.  v.  Sherry  et  al.,  513. 

8.  But  can  the  defendant  be  allowed  to  come  in  by  affidavit,  and  thus  impeach 
his  former  acts  ?    Quere  t    Jb. 
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9.  A  junior  judgment  creditor  has  no  right  to  join  with  the  defendant  in  an 
application  to  set  aside  such  confessed  judgment.  He  must  resort  to  a  Court 
of  Chancery  if  he  is  dissatisfied.    lb. 

See  Intbbebt  ;  Practice,  10,  18,  14. 

JURISDICTION, 

1.  The  judicial  power  of  the  Courts  of  the  United  States,  in  admiralty  and 
maritime  cases,  is  not  exclusive,  and  the  States  have  the  power  to  confer  the 
jurisdiction  to  its  fullest  extent  upon  their  own  Courts.  Taylor  v.  The  Col- 
umbia, 268. 

2.  Where  a  judgment  of  a  Justice  of  the  Peace  is  for  an  amoxmt  exceeding 
his  jurisdiction,  the  County  Court  on  appeal  should  dismiss  the  whole  case. 
Ford  ©.  Smith,  331. 

3.  Where  the  southern  line  of  a  creek  was  the  dividing  line  between  the  City 
of  Oakland  and  the  remainder  of  Contra  Costa  County,  both  the  city  and 
county  have  jurisdiction  to  build  a  bridge  over  the  creek.  Oilman  v.  County 
of  Contra  Costa,  426. 

4.  Justices  of  the  Peace  have  no  jurisdiction  to  try  a  cause,  where  there  is  an 
alleged  injury  arising  out  of  a  diversion  of  water  from  the  natural  or  artifi- 
cial channel  in  whicm  it  is  conducted.    Hill  v.  Newman  et  al*,  445. 

See  Constitutional  Law  ;   Contempt,  2,  3 ;    County  Court,  1,  2 ;    Criminal 

Law,  3 ;  District  Court,  1 ;  Forcible  Entry  and  Detainer,  1 ; 

Pleading,  3 ;  Receiver,  2, 

JUROR.    JURY. 

1.  The  affidavit  of  jurors  will  not  be  allowed  to  contradict  their  verdict.  Cas- 
tro V.  Gill  ei  al.t  40. 

2.  It  seems  that  the  testimony  of  the  Sheriff  is  competent  to  disclose  what  trans- 
pires in  the  jury  room.    Wilson  o.  Berryman,  44. 

3.  The  Legislature  alone  can  determine  in  what  cases  the  right  of  trial  by  jury 
may  be  waived.    Exline  v.  Smith  et  al.,  112. 

4.  If  one  or  more  jurors  in  a  criminal  trial,  separate  without  leave  of  the  Court, 
so  that  such  juror  might  have  been  improperly  iofiuenced  by  others,  the  ver- 
dict will  be  set  aside.    The  People  v.  Backus,  275. 

6,  A  juror  has  no  right  to  separate  from  others,  without  the  permission  of  the 
Court,  even  though  the  defendant's  counsel  consented  to  it.    lb. 

6.  Nor  will  the  affidavit  of  the  juror,  purging  his  conduct  from  the  imputation 
of  corruption  or  impropriety,  be  admitted.    lb. 

7.  The  defendant  in  a  criminal  case  has  a  right  to  question  the  nirors  whether 
they  have  formed  or  expressed  an  opinion  relative  to  the  guilt  or  innocence 
of  the  accused  without  first  challenging  them  for  cause,  and  it  is  error  to 
compel  him  to  do  so.    lb. 

8.  In  Chancery  cases  the  parties  have  no  right  to  demand  a  trial  by  jury,  but 
in  all  cases  at  law,  it  is  a  right  which  can  be  insisted  upon  and  enforced. 
Cahoon  et  al,  v.  Levy,  294. 

9.  A  luror  being  challenged  for  bias,  was  examined  before  triers,  and  asked  the 
following  questions :  1st.  Are  you  not  a  member  of  a  secret  and  mysterious 
order  known  as,  and  called.  Know  Nothings,  which  has  imposed  on  you  an 
oath  or  obligation,  beside  which,  an  oath  administered  to  you  in  a  court  of 
justice,  if  in  conflict  with  that  oath  or  obligation,  would  be  by  you  disre- 
garded }  2d.  Are  you  a  member  of  any  secret  association,  political  or  other- 
wise, by  jour  oaths  or  obligations  to  which,  any  prejudice  exists  in  your 
nund  against  Catholic  foreigners }  3d.  Do  you  belong  to  any  secret  political 
society  known  as,  and  called  bv  the  people  at  large  in  the  United  States, 
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Know  Nothingi }  And  if  so,  are  Toa  bound  by  an  o«th,  or  other  obU^^atioQ, 
not  to  give  a  priaoner  of  foreign  buth,  in  a  court  of  juatioe,  a  fiur  and  unpar- 
tial  trial  ?  Held,  That  the  Court  erred  in  ruling  out  theae  queatiooa.  The 
Pec^e  V.  Reyes  et  al,,  347. 

10.  The  juror  was  also  asked  the  questions.  Hare  you,  at  any  time,  taken  an 
oath  or  other  obligation  of  such  a  character,  that  it  has  caused  a  prejudice  in 
your  mind  against  foreigners }  Are  you  \mder  any  obligation  not  to  extend 
the  same  rights,  privileges,  protection,  and  support,  to  men  of  foreign  birth 
as  to  natiye-bOTn  American  citizens?  Have  you  any  prejudice  whatever 
against  foreigners  ?  Held,  per  Bryan,  J,,  That  the  Court  erred  in  ruling  out 
the  questions.    lb. 

1 1.  The  law  contemplates  that  every  Juror  who  sits  in  a  cause,  shall  have  a  mind 
free  from  all  bias  or  prejudice  of  any  kind,  and  if  a  juror  is  prejudiced  in  any 
manner,  he  is  not  a  proper  person  to  sit  in  the  jury  box.    to. 

12.  Prejudice  is  a  state  of  mind,  which,  in  the  eye  of  the  law,  has  no  degrees, 
lb. 

13.  Where  a  juror  is  challenged  for  actual  bias,  the  triers  are  to  determine  the 
fact  from  the  testimony,  and  any  testimony  which  would  lead  to  the  conclu- 
sion that  a  bias  existed  in  the  juror's  mind,  is  competent  testimony.    lb. 

14.  To  ascertain  whether  a  bias  exists  in  the  mind  of  a  juror,  resort  must  be  had 
to  his  declarations  to  others,  or  to  his  sworn  statements,  when  interrogated, 
lb. 

16.  Prgudice  bein^  a  state  of  mind  more  frequently  founded  in  passion  than  in 
reason,  may  exist  with  or  without  cause ;  and  to  ask  a  person  whether  he  is 
prejudiced  or  not  against  a  party,  and  if  the  answer  be  affirmative,  whether 
that  prejudice  is  of  such  a  cnaracter  as  would  lead  him  to  deny  the  party  a 
fair  trial,  is  not  only  the  simplest  method  of  ascertaining  the  state  of  his 
mind,  but  is  probably  the  only  sure  method  of  fathoming  his  thoughts  and 
feelings.    lb. 

16.  If  the  juror  had  taken  such  oaths  as  are  refared  to,  he  was  groady  unfit  to 
sit  as  a  juror.    lb. 
See  Affidavit,  1 ;  Cbiminal  Law,  6 ;  Possnsiox,  2,  3 ;  Vbrdict,  1,  S»  4. 

LANDLORD  AND  TENANT. 
See  Forcible  Extrt  and  Detainbb,  4. 

LARCENY. 
See  Cbiminal  Law,  6. 

LEASE. 

Where  a  clause  of  renewal  in  a  lease  discloses  no  certain  basis  for  the  ascertain- 
ment of  the  rent  to  be  paid,  such  clause  will  be  held  void  for  uncertainty. 
Morrison  v.  Rossignol,  64. 

See  AssiGifMBNT,  1;  Covenant,  1-4;  Frauds,  Statute  of,  3;  Perpetuity. 

LEGACY. 
See  Will. 

LIEN. 

To  entitle  a  material  man  to  enforce  a  lien  upon  a  building  for  materials  frir- 
nished,  it  must  be  alleged  and  proved  that  not  only  the  materials  have  been 
used  in  the  construction  of  the  building,  but  they  must  have  been,  by  the 


Digitized  by  VjOOQ  IC 


INDEX.  641 

ezpreis  tennB  of  the  contract,  furnished  fat  the  particular  building  on  which 
the  Uen  ia  claimed.    Houghton  v.  Blake,  240. 

See  County  Couet,  2  ;  Mo&toaob,  15. 

LIMITATIONS.  STATUTE  OF. 

1.  Where  accounts  bear  upon  their  &ce  the  words  « audited  and  approved," 
and  «  certified  to  be  correct :"  Heldt  that  tlus  is  language  sufficient  to  create 
them  instruments  of  writing  within  the  meaning  of  the  statute.  Sannick- 
son  V,  Brown,  57. 

2.  Such  instruments  are  not  barred  by  that  portion  of  the  statute  of  limitations 
applying  to  accounts.    lb. 

LOST  INSTRUMENT. 

1.  The  destruction  of  a  power  of  attorney  does  not  destroy  the  power.  Upon 
the  loss  of  the  paper,  there  is  no  reason  why  its  existence  should  not  be 
shown  and  the  power  continued,  so  as  to  carry  out  the  object  of  both  the 
principal  and  agent.    Posten  v,  Rassette  et  al,,  467. 

2.  In  the  case  of  lost  instruments,  where  no  copy  has  been  preserved,  it  is  not 
to  be  expected  that  witnesses  can  recite  its  contents,  word  for  word.  It  is 
sufficient  if  intdligent  witnesses,  who  have  read  the  paper,  xmderstood  its 
object  and  can  state  it  with  precision.    lb. 

8.  In  the  case  of  the  loss  or  destructicm  of  negotiable  paper,  the  plaintiff  cannot 
maintain  an  action  without  first  indemmiying  me  defendant.  Price  v. 
Dunlap,  483. 

MANDAMUS. 
See  Cbbtiokau. 

MABBIAGE  AND  DIVORCE. 

In  a  suit  fbr  a  divorce  and  a  partition  of  the  property  acquired  during  coverture, 
the  jurisdiction  of  the  District  Court  is  not  limited  as  to  the  amount.  Deu- 
pres  p.  Deuprez,  887. 

MARRIED  WOMAN. 
See  HusBAKD  and  Wifb  ;   Pbomissobt  Notb,  14. 

MASTER  AND  SERVANT. 
See  Contbact,  6. 

MECHANICS*  UEN. 
See  LiBN. 

MEXICAN  LAW. 

1.  By  the  Mexican  laws,  all  property  acquired  during  marriage  was  common 
property,  and  the  wife  could  neither  be  boxmd  as  security  for  her  husband, 
nor  liable  as  a  joint  contractor ;  exc^  where  it  was  shown  that  the  con- 
tract was  advantageous  to  the  wife.    Hamee  v.  Castro,  109. 

2.  To  establish  that  a  contract  is  advantageous  to  the  wife,  means,  that  it  ac- 
crued to  the  benefit  of  her  separate  estate.    lb. 

3.  Under  the  rule  of  the  Mexican  law,  where  the  wife  is  the  survivor  of  the 
husband,  she  is  liable  for  one-half  of  the  community  debts ;  but  to  fix  this 
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liability,  it  mutt  be  shown  that  a  froitlefls  effort  has  been  made  to  obtain 
payment  through  an  administration  of  the  community  assets,  or  that  there 
IS  no  oommon  property,  and  that  the  community  is  insoWent.    lb. 

See  Seal,  3. 

MINES  AND  MINING  INTERESTS. 

1.  The  mines  of  gold  and  silver  in  this  State  are  the  property  of  the  State,  and 
the  policy  of  legislation  permits  all  persons  to  work  for  these  metals.  Stoakes 
V.  Barrett  et  al.,  36. 

3.  Although  the  State  is  the  owner  of  the  gold  and  silver  found  in  the  lands  of 
private  individuals,  as  well  as  the  pubUc  lands,  yet  to  authorize  an  invasion 
of  private  property,  in  order  to  enjoy  a  pubUc  franchise,  would  require  more 
specific  legislation  than  any  yet  resorted  to.    lb. 

3.  Where  the  question  is  confined  to  the  public  lands,  there  is  no  necessity  to 
resort  to  any  construction  to  determine  the  right  which  the  law  confers.  The 
Legislature  has  passed  an  Act  which  gives  permission  to  all  persons  to  work 
the  mines  upon  public  lands,  notwithstanding  they  may  be  in  the  possession 
and  enjoyment  of  another  for  agricultiural  purposes.    A, 

4.  A  person  who  settles  for  agricultural  purposes  upon  any  of  the  mining  lands 
of  this  State,  settles  upon  such  lands  subject  to  the  rights  of  miners,  who 
may  proceed  in  good  faith  to  extract  any  valuable  metals  there  may  be  ibimd 
in  the  lands  so  occupied  by  the  settler,  in  the  most  practicable  manner  in 
which  they  can  be  extracted,  and  with  the  least  injury  to  the  occupying 
claimant.    McClintock  v.  Bryden  et  tU,,  97. 

5.  The  policy  of  this  State,  as  indicated  by  her  legislation,  in  conferring  the 
privilege  to  work  the  mines,  equally  confers  the  right  to  divert  the  streams 
from  their  natural  channels.    Irwin  v.  Phillips  et  al,,  140. 

6.  These  two  rights  stand  upon  an  equal  footing,  and  when  they  conflict,  they 
must  be  decided  by  the  fact  of  priority.    lb. 

7.  The  miner  who  selects  a  piece  of  ground  to  work,  must  take  it  as  he  finds  it, 
subject  to  prior  rights  which  have  an  equal  equity  on  account  of  an  equal 
recognition  from  Ae  sovereign  power.    lb. 

8.  The  occupant  of  mineral  land  may  rely  upon  his  possession  against  a  mere 
trespasser,  unless  he  uses  the  land  for  grazing  or  agricultural  purposes. 
Fitzgerald  v.  Urton  et  a/.,  308. 

9.  In  permitting  persons  to  go  upon  public  lands  occupied  by  others,  for  the 
purpose  of  minmg,  the  Legislature  nas  legalized  what  would  otherwise  have 
been  a  trespass,  and  the  Act  cannot  be  extended  by  implication  to  a  class  of 
cases  not  specially  provided  for.    lb. 

10.  The  occupation  of  a  lot  for  the  purpose  of  hotel  keeping,  is  not  inconsistent 
with  the  policy  of  the  State  with  regard  to  mining  claims.    lb. 

11.  The  wants  of  mining  commimities  demand  some  facilities  for  the  business  of 
mining,  and  persons  settled  in  good  faith  upon  lots  in  the  mining  towns, 
and  carrying  on  business,  should  be  reasonably  protected.    lb. 

12.  The  right  to  mine  for  the  precious  metals  can  only  be  exercised  upon  public 
lands ;  and  although  it  carries  with  it  the  incidents  to  the  right,  such  as  the 
\ise  of  wood  and  water,  those  incidents  also  must  be  of  the  public  domain, 
Tartar  v.  The  Spring  Creek  Company,  395. 

13.  A  prior  appropriation  of  the  public  domain  establifihcs  a  qwui  private  pro- 
prietorship, which  entitles  the  owner  to  be  protected  in  its  quiet  enjoyment 
against  aU  the  world  but  the  true  owner,  except  in  the  case  of  agricultural 
and  grazing  lands,  as  against  the  privileges  granted  to  miners.    lb. 
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MORTGAGE. 

1.  A  mortgage  stipalatmg  for  the  ex^yment  of  the  potsession  of  personal 
piroperty  by  the  mortgagon  until  breach  of  the  condition,  is  inyalid  under 
the  seventeenth  section  of  our  statute  of  frauds,  as  to  all  persons  except  the 
parties  to  it.    Meyer  v,  Gorham,  322. 

2.  If  the  mortgagee  took  immediate  and  actual  possession  of  the  property  in 
the  absence  of  any  contract  concurrent  or  subsequent  to  the  mortgage,  con- 
ferring any  greater  authority  than  that  contained  in  the  mortgage,  he  cannot 
claim  by  virtue  of  such  possession,  because  the  covenants  of  the  mortgage 
show  that  he  was  not  entitled  to  such  possession.    lb. 

3.  Under  such  a  mortgage  the  mortgagee  cannot  claim  the  right  of  possession 
as  against  a  Sheriff  who  has  attached  the  property  as  that  of  the  mortgagors, 
lb. 

4.  A  mortgage  unsatisfied  upon  the  record  is  a  subject  of  sale  to  all  innocent 
parties.    Peters  v.  Jamestown  Bridge  Co.,  334. 

6,  The  purchaser  of  a  mortgage  cannot  be  charged  with  constructive  notice  of 
anything  subsequent  to  the  mortgage,  except  its  assignment  or  satisfaction 
duly  entered  of  record.    lb. 

6.  A  deed  from  a  mortgagee  to  a  third  party,  for  the  conveyance  of  mortgaged 
premises,  does  not  operate  as  an  assignment  of  the  mortgage.    lb. 

7.  A  mortgage  is  a  mere  security  for  a  debt,  and  cannot  pass  without  a  transfer 
of  the  debt.    lb. 

8.  Where  a  mortgage  covers  two  lots,  and  the  mortgagor  conveys  one  of  them, 
with  covenant  of  warranty  against  his  own  acts,  this  warranty  runs  vrith  the 
land ;  and  if  such  lot  is  subjected  to  the  mortgage,  the  purchaser  would  be 
entitled  to  be  reimbursed  by  the  mortgagor,  and  might  maintain  an  action 
upon  the  warranty.  Held,  therefore,  that  the  mortgagor  could  not  complain 
that  the  decree  of  foreclosure  ordered  the  sale  of  the  unconveyed  lot  for  the 
payment  of  the  mortgage  debt.    Cheever  v.  Fair  et  al.,  337. 

9.  If  the  mortgagee  has  no  notice  of  these  transactions,  he  could  have  all  the 
lots  in  the  mortgage  subjected  to  the  payment  of  his  debt.    lb. 

10.  Where  a  new  mortgage  is  executed  in  lieu  of  an  old  mortgage,  for  the  same 
debt,  the  execution  of  the  new,  and  satisfaction  of  the  old  mortgage,  may 
be  regarded  as  simultaneous  acts.    Dillon  v.  Byrne,  465. 

11.  Where  a  mortgage  is  a  mere  security  for  the  purchase  money  of  the  property, 
the  debt  is  not  lost  by  the  acceptance  of  a  new  mortgage,  intended  to  supply 
the  old  one  and  secure  the  same  debt.    lb. 

12.  A  married  woman  has  no  power  to  sign  in  her  own  name  a  promissory  note, 
and  execute  a  mortgage  to  secure  its  payment.  Simpers  et  al.  v,  Sloan 
et  al.,  457. 

13.  Actions  for  the  foreclosure  of  mortgages  must  be  tried  in  the  county  in 
which  the  subject  of  the  action,  or  some  part  thereof,  is  situated.  Vallqo 
et  al.  V.  Randall  et  al.,  461. 

14.  A  mortgage  is  a  mere  incident  to  a  debt,  and  in  order  to  maintain  an  action 
founded  on  the  mortgage,  the  debt  must  first  be  proved.  Bennett  v.  Taylor 
et  al.,  502. 

15.  T  &  Co.  were  in  the  ^Knsession  of  certain  property  under  a  verbal  agreement 
of  sale  from  G,  and  employed  W  to  erect  a  building  upon  it.  Before  the 
completion  of  the  building,  G  signed  a  deed  to  the  land,  and  at  the  same 
time  T  &  Co.  executed  a  mortgage  for  the  purchase  money.  Held,  that  the 
conveyance  and  mortgage  were  but  one  act,  and  that  no  prior  lien  on  the 
general  property  of  T  &  Co.  could  have  priority  over  the  plaintiff's  mort- 
gage.   Guy  V.  Carriere  et  al.,  511. 

16.  A  mortgage  is  a  mere  incident  to  the  debt  which  it  secures,  and  follows  the 
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transfer  of  the  note  with  the  ftill  effect  of  a  regular  assignment.    Ord  v, 
McKee  et  al.,  616. 

17.  A  note  was  executed  to  O,  as  the  agent  of  H,  and  the  mortgage  to  secure 
the  note  was  made  to  M.  O,  under  a  contract  with  M,  was  entitled  to  one- 
half  of  the  note.  Held,  that  O,  having  a  right  to  the  note,  had  a  ri^t  to 
foreclose  the  mortgage.    lb. 

18.  O  is  not  entitled  to  a  decree  for  the  full  amount  of  the  note ;  but  the  decree 
should  order  a  foreclosure  of  the  mortgage,  and  direct  the  money  to  be  paid 
oyer  to  a  Master,  to  be  appointed  for  the  purpose,  to  distribute  it  equally 
between  O  and  M,  and  if  the  amoimt  should  be  insufficient  to  pay  the 
amount  found  due,  then  the  Court  should  render  judgment  for  one-half  of 
the  ddiciency  in  fiiTor  of  each,  severally.    lb. 

See  Action,  16 ;  Costs,  6 ;  Eyidbncb,  23  -  25 ;  Homestead,  2-4,  6 ; 
Pleading,  22 ;  Pbacticb,  87,  38. 

NAMK 

The  foct  that  a  Spanish  name  can  be  translated  into  English  so  as  to  mean  noth- 
ing, does  not  alter  or  affect  its  potency  as  a  name  descriptiTe  of  a  place. 
Castro  V.  Qill,  40. 

NATURALIZATION. 

1.  The  power  to  naturalize  is  made  a  judicial  power  by  Act  of  Congress.  Ex 
parte  Frank  Enowles,  300. 

2.  Congress  cannot  confer  any  judicial  power  upon  a  State  Court.    lb. 

3.  The  prorision  of  the  Constitution  of  the  United  States,  which  gives  Congress 
the  power  to  establish  "  an  imifonn  rule  of  naturalization,"  is  construed  to 
mean,  that  the  rule  when  established  shall  be  executed  by  the  States.    lb. 

4.  Under  the  Act  of  Congress  of  1802,  "  Every  Court  of  Record  in  any  indi- 
vidual State,  having  common  law  jurisdiction  and  a  seal,  and  clerk  or  pro- 
thonotary,  shall  be  considered  as  a  district  Court  within  the  meaning  of  this 
Act,"  and  such  Courts  have  power  to  naturalize.    lb. 

6.  The  Supreme  Court  of  this  State  having  exclusive  appelate  jurisdiction,  has 
no  power  to  naturalize.    lb. 

6.  The  Legislature  of  California  has,  by  express  enactment,  conferred  jurisdio- 
tion  on  the  DiBtrict  Courts  of  this  State  to  grant  naturalization,  according  to 
the  rules  established  by  Congress.    lb. 

7.  All  other  Courts  of  this  State,  being  Courts  of  inferior  and  limited  powers, 
and  although  some  are  Courts  of  Record,  yet  having  only  statutory  and  not 
common  law  iurisdiction,  they  have  no  power  to  grant  naturalisation,  and 
any  attempt  of  the  kind  by  them  would  be  coram  nonjudice,  and  void.    lb. 

NEW  TRIAL. 

1.  A  new  trial  will  not  be  granted  imless  the  record  discloses  a  gross  abuse  of 
discretion.    Duell  v.  The  Bear  River  Co.,  84. 

2.  Where  one  party  to  an  action  is  misled  by  the  act  of  the  other,  justice  de- 
mands that  a  new  trial  should  be  granted.  Pinkham  0t  oL  v,  McFariand 
et  al.,  137. 

8.  A  new  trial,  on  the  ground  of  newly  discovered  evidence,  should  not  be 
granted,  where  such  evidence  is  merelv  cumulative,  and  is  that  of  a  witness 
whose  deposition  was  used  on  the  trial,  and  particularly  wha«  the  verdict 
shows  that  the  jury  disbelieved  his  first  statement.  Gaven  v,  Dopman  et  al,, 
342. 

4.  It  is  a  proper  exercise  of  power  in  a  Court  to  grant  a  new  trial  on  the  ground 
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of  exceadve  damages,  Vhen  the  rerdict  is  grossly  inconsistent  in  its  relation 
to  the  &ots.    Potter  tu  Seale,  410. 

6,  Where,  in  a  chancery  cause,  certain  issues  of  fact  are  submitted  to  and  de- 
termined by  a  jury,  the  gnmting  of  a  new  trial  is  entirely  discretionary  with 
the  Chancdlor,  and  his  action  is  not  revisable.    Gray  v,  Eaton  tt  a/.,  448. 

Befbrbnce,  4,  9. 

NOTARIES  PUBLIC. 

1.  An  instrument  not  under  seal,  is  not  the  character  of  security  which  is  re- 

2uired  by  the  statute  to  be  giren  by  Notaries  Public    Van  de  Casteele  v, 
lomwalleto/.,  419. 

2.  If  such  an  instrument  be  considered  as  a  good  contract  at  common  law,  yet, 
as  it  is  payable  to  the  State,  and  not  assigned  to  the  plaintifE^  the  latter  has 
no  right  of  action  in  his  own  name.    lb. 

See  Pbomissobt  Note,  5. 

NOTICE. 
See  Pbacticb. 

NUISANCE. 

The  statute  of  this  State,  defining  what  are  nuisances  and  prescribing  a  remedy 
by  action,  does  not  take  away  any  common  law  remedy  in  the  abatement  of 
nuisances  which  the  statute  does  not  embrace.    Stiles  et  al.  v.  Laird,  120. 

See  CoMSTirvTioKAX  Law,  10,  11. 

OATH. 

1.  The  administering  of  the  oath,  as  proTided  by  statute,  to  a  person  who  is 
challenged  for  not  being  a  qualified  voter,  is  a  matter  in  the  discretion  of  the 
judges  of  the  electbn.    The  People  v,  Gordon  et  al.,  235. 

2.  If  the  person  challenged  should  admit  that  he  had  not  been  naturalized,  or 
that  his  cotificate  of  naturalization  had  been  issued  by  a  Court  known  to 
hare  no  jurisdiction  of  the  subject  matter ;  or  in  case  of  a  citizen  whose  right 
to  vote  was  well  known,  the  judges  could,  very  properly,  decline  adminis- 
tering the  oath.    lb. 

3.  But  they  have  no  right  to  require  the  production  of  the  certificate  of  natu- 
ralization by  the  party  challenged.    lb. 

4.  When  the  judges  have  administered  the  oath,  the  right  to  vote  is  concluded, 
and  it  is  error  to  deny  it.    lb. 

See  JuBOB,  9,  10,  16. 

OFFICER.    OFFICE. 

1.  The  law  presumes  that  every  officer  will  fidthfully  perform  his  duties,  until 
the  contrary  is  shown.    Egery  et  al.  v,  Buchanan,  53. 

2.  The  L^;iBlature  possesses  thepower  to  alter  or  abridge  the  term  of  office  of 
purely  legislative  creation.    The  Pe(^e  r.  Haskell,  357. 

3.  Where  it  appeared  that  the  claimant  of  the  office  had  acted  as  SherifT,  that 
bein^  the  <^ce  in  controversy,  that  fact,  together  with  the  certificate  of 
election,  would  raise  the  presumption,  that  he  had  executed  his  bond  and 
taken  the  oath  of  office.    The  People  v.  Clingan,  389. 

4.  Courts  cannot  know  an  under  officer,  and  the  act  and  return  of  a  Deputy 
Sheriff  is  a  nullity,  unless  done  in  the  name  and  by  the  authority  of  Yob 
principal.    Joyce  v,  Joyce,  449. 

See  Election,  3,  4. 
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OFFICIAL  BONDS.    * 

1.  When  an  officer  is  elected  to  a  new  term,  he  riiould  give  a  new  bond.  The 
People  V.  Aikenhead  et  al,,  106. 

2.  The  tureties  on  a  bond  of  an  officer  for  one  term,  will  not  be  liable  for  any 
act  done  by  him  after  election  to  a  second  term.    lb. 

8.  It  devolyes  upon  an  officer  to  see  that  proper  bonds  are  filed,  and  the  State 
has  no  right  to  yisit  upon  a  party  the  laches  of  her  own  offico'.    lb. 

PARTIES. 

The  plaintiff  filed  her  bill  to  remove  a  cloud  upon  her  title  to  land,  created  br 
her  husband's  deed  to  one  of  the  defendants ;  and  she  joined  in  the  biU 
three  other  defendants,  one  of  whom  had  bought  a  portion  of  the  land  from 
the  plaintiff  and  her  husband,  and  two  of  whom  held  a  mortgage  upon  the 
property  executed  by  them.  Held,  that  the  latter  were  xmnecoesary  parties ; 
as  the  grantee  in  the  deed,  and  those  claiming  under  him,  were  the  only 
parties  necessary  to  the  complete  abjudication  of  the  case.  Peralta  v.  Simon, 
313. 

See  Equitt,  12 ;  Homestead,  6. 

PARTNERSHIP. 

1.  One  party  cannot  sue  the  other  in  an  action  at  law.  The  remedy  is  by  bill 
in  equity  for  a  dissolution  and  an  account.  Bamstead  o.  Empire  Mining 
Company,  299. 

2.  One  partner  cannot  bind  his  copartner  by  a  submission  of  partnership  mat- 
ters to  arbitration,  but  such  a  submission  would  be  good  against  the  partner 
agredng  to  it.    Jones  v.  Bailey  et  al.,  345. 

3.  Where  B.  authorizes  A.  to  do  all  acts  in  his  name  concerning  their  mining 
operations,  followed  by  the  authority  to  sign  B.'s  name  to  any  company 
articles,  does  not  authorize  A.  to  sign  B.'s  name  to  a  promissory  note,  even 
where  the  money  was  used  in  carrying  on  their  joint  mining  operations. 
Washburn  v.  Alien,  et  al,,  463. 

4.  The  authority  to  sign  his  name  in  this  particular  instance,  is  a  limitation 
upon  what  might  otherwise  be  considered  a  general  power.    lb. 

PERFORMANCE. 
See  EauiTT ;  SpEcmc  pB&FoaMANCE. 

PERPETUITY. 

A  covenant  for  a  lease  to  be  renewed  indefinitely  at  the  option  of  the  lessee,  is 
in  effect  the  creation  of  a  perpetuity,  and  is  against  the  policy  of  the  law. 
Morrison  p.  Rossignol,  64. 

PLEADING. 

1.  Where  a  declaration  describes  land  by  a  certain  name,  this  is  as  good  a 
description  as  one  by  metes  and  bounds,  if  it  can  be  rendered  sufficiently 
certain  by  evidence.    Castro  r.  Gill,  40. 

2.  Before  an  action  can  be  brought  for  interference  with  a  vested  right,  the 
plaintiff  must  fully  comply  with  the  laws  in  relation  thereto.  Norris  o. 
Lapsley  et  al.,  47. 

8.  In  an  action  for  freight  money,  brought  in  the  Courts  of  this  State,  it  is  not 
a  sufficient  answer  to  set  up  that  the  vessel  has  been  libeled,  for  the  non- 
delivery of  freight,  in  the  District  Court  of  the  United  States.    Both  actions 
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may  proceed  at  the  same  time,  without  the  fear  or  danger  of  any  collition  or 
clashmg  of  jurisdiction.    Buasell  v.  Alyarez,  48. 

4.  Pleadings  must  be  most  strongly  taken  against  the  pleader.  Chipman  v. 
Aughinbaugh  et  ai,,  49. 

6,  A.  sued  B.  for  twenty-two  head  of  cattle  and  two  wagons,  and  recovered  a 
yerdict  for  twelve  head  and  the  wagons,  which  was  accepted  by  A.,  and 
allowed  to  stand.  C,  who  held  under  B.,  was  afterward  sued  by  A.  for  Ae 
remainder  of  the  cattle.  Held^  that  if  A.  had  commenced  another  suit 
against  B.,  his  fcnmer  recovery  would  have  been  a  complete  bar  to  the  ac- 
tion, and  that  if  B.  could  plead  the  former  recovery  in  bar,  so  could  C,  who 
claimed  immediately  through  B.    Cunningham  9t  al.  v,  Harris,  81. 

6.  Questions  as  to  the  performance  of  the  conditions  contained  in  a  grant,  can 
only  be  made  by  the  grantor ;  and  not  by  a  mere  naked  trespasser.  Bucke- 
lewv.  £stell«^a/.,  108. 

7.  Two  or  more  of  several  co-tenants  cannot  join  in  an  action  of  ejectment. 
Johnson  v.  Sepulbeda,  149. 

8.  In  defense  to  an  action  on  a  promissory  note,  it  is  not  sufficient  to  plead,  in 
general  terms,  want  of  consideration,  and  that  the  note  was  obtained  by 
fraud :  the  answer  should  set  out  the  circumstances  under  which  the  note 
was  given,  and  point  out  the  facts  which  constitute  the  fruud.  Gushee  v. 
Leaiatt,  160. 

9.  It  is  not  a  good  plea  to  allege  that  a  note  sued  on  is  the  property  of  another, 
and  not  of  the  plaintiff,  without  showing  some  substantial  matter  of  defense 
against  the  one  asserted  to  be  the  owner,  and  which  could  not  be  set  up 
against  the  plaintiff.    lb. 

10.  Where  an  answer  contains  an  allegation  of  alteration  in  an  instrument,  it 
must  state  that  such  alteration  was  made  with  the  knowledge  or  consent,  or 
by  the  authority  of  the  plaintiff.    Humphreys  v.  Crane  et  a/.,  173. 

1 1.  In  cases  of  joint  and  several  contracts,  an  administrator  cannot  be  joined  with 
the  survivor.    lb. 

12.  The  nlaintiff  sued  in  assumpsit  to  recover  rent  for  premises,  the  possession  of 
whicn  he  had  previously  recovered  by  ejectment  against  the  defendant. 
After  a  trial  and  verdict,  which  was  set  aside  by  the  Court,  he  amended  his 
complaint,  to  make  it  in  form  an  action  of  trespass  for  mesne  profits.  Held, 
this  was  erroneous,  and  should  not  have  been  permitted.  Ramires  v.  Mur- 
ray, 222. 

18.  Such  an  amendment  would  virtually  change  an  action  ex  oontradu  into  an 
action  ex  delicto,    lb. 

14.  If  the  new  complaint  is  to  be  treated  as  an  amendment  to  the  old  one,  and  to 
continue  the  original  action,  then  two  causes  of  action  incompatible  in  their 
nature,  are  joined.    lb. 

15.  A  claim  for  the  possession  of  real  property,  with  damages  for  its  detention, 
cannot  be  joined  in  the  same  complaint  under  any  system  of  pleading  with  a 
claim  for  consequential  damages  arising  from  a  change  of  a  road,  by  which  a 
tavern-keeper  may  have  been  iiyured  in  his  business.  Bowles  v.  Sacramento 
Turnpike  Co.,  224. 

16.  When  treble  dama^  are  g^en  by  a  statute,  the  demand  for  such  damages 
must  be  expressly  inserted  in  the  declaration,  which  must  either  redte  Uie 
statute,  or  conclude  to  the  damage  of  the  plaintiff  against  the  form  of  the 
statute.    Chipman  et  at,  v.  Emeric,  239. 

17.  Under  our  svstem  of  pleading,  it  is  only  necessary  that  the  cause  of  indebt- 
edness should  be  stated  in  such  a  manner  as  to  apprise  the  defendant  of  the 
object  of  the  suit.    Mulliken  v.  Hull  et  at,,  245. 

18.  The  plaintiff  alleged  that  «  Hull  &  Co."  were  indebted  to  him,  but  failed  to 
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prore  that  there  were  others  in  company  with  Hull  in  the  transaetioa.  Held, 
that  the  wards  « and  Company"  might  be  treated  as  surplusage,  and  the 
action  proceed  as  against  Hull  alone.    lb. 

19.  In  real  actions,  it  is  necessary  for  the  demandant  to  allege,  and,  if  tnYened, 
prore  a  seizin  in  himself,  or  his  ancestors  through  whom  he  claims ;  and  in 
general,  it  is  also  necessary  to  aver  that  he  was  seized  by  taking  the  esplies 
or  profits.    Payne  et  al,  v.  Treadwell,  310. 

20.  Tenants  in  common  of  an  estate,  cannot  join  in  an  action  for  the  recoyery  of 
the  estate.  The  interest  of  each  is  separate  and  distinct,  and  each  can  cnily 
recoyer  his  imdiyided  moiety.    Throckmorton  v.  Burr,  400. 

21.  The  plaintiff  sued  to  recoyer  for  senrices  as  agent  of  defendants,  imder  an 
alleged  agreement  with  defendants'  agent,  but  there  was  no  proof  that  the 
agent  had  authority  to  make  the  agreement.  Held,  that  the  plaintiff  should 
haye  sued  for  work  and  labor  done,  and  not  upon  the  agreement.  Johnson 
V.  Pacific  M.  S.  S.  Co.,  407. 

22.  In  foreclosing  a  mortgage  containing  a  stipulation  that  the  mortgagee  should 
be  entitled  to  all  costs,  including  counsel  fees  not  exceeding  fiye  per  cent,  of 
the  amount  due,  it  is  not  necessary  to  ayer  in  the  complaint  that  fiye  per 
cent,  was  reasonable  counsel  fees,  as  the  counsel  fees  thus  stipulated  to  be 
paid,  were  not  the  cause  of  action,  but,  like  costs,  a  mere  incident  to  it,  and 
might  be  fixed  by  the  Court,  at  its  discretion,  not  exceeding  the  fiye  per 
cent.    Carriere  v.  Mintum,  435. 

See  CoNTKACT,  5 ;  Ejectment,  1  -  4 ;  Lien  ;  Pabtibs. 

PLEDGE. 

1.  A  party,  by  pledging  negotiable  securities  transferable  by  deliyery,  loses  all 
rignt  to  the  securities,  when  transferred  by  the  pledgee  in  good  Mth  to  a 
third  party.    Coit  v.  Humbert,  260. 

2.  The  pledgee  in  such  a  case  should  be  treated  in  the  transaction  as  the  agent 
of  the  owner,  and  the  owner  should  be  bound  by  his  act  in  the  premises.   lb. 

POSSESSION. 

1.  A  party's  possession  is  not  always  confined  to  his  actual  enclosure.  Castro 
V,  Gill,  40. 

2.  The  fact  of  prior  possession  being  eyidence  of  title,  is  not  for  a  jury  to  deter- 
mine ;  it  is  so  declared  by  law.    lb. 

3.  Nor  is  it  the  proyince  of  a  jury  to  determine  whether  a  grant  could  fairly  be 
presumed  from  a  possession  of  a  certain  character.    lb. 

4.  Where  two  parties  rely  upon  possession  solely,  as  proof  of  title,  the  nresump- 
tion  of  ownership  is  in  fayor  of  the  first  possessor.    Potter  v.  Knowles,  87. 

5.  Proof  of  ^fossession,  howeyer  short,  will  entitle  a  claimant  to  recoyer,  unless 
the  defendant  can  account  for  such  possession,  or  show  a  prior  possession  or 
title  in  himself  or  a  third  person.    lb. 

6.  No  action  for  rent  will  lie  where  the  possession  is  adyerse  and  tortuous,  for 
such  possession  excludes  all  idea  of  contract.    Ramirez  v.  Muiray,  222. 

7.  Prior  possession  is  eyidence  of  title,  and  this  cannot,  by  any  system  of  rea- 
soning, be  made  to  yield  to  mere  cc^  of  title.    Norris  v.  Russell,  249. 

8.'  The  plaintiff  had  been  in  possession  for  more  than  two  years ;  the  premises 
had  been  improyed  by  them,  and,  at  the  time  of  the  entry  of  the  defendants, 
which  was  in  their  aosence,  the  land  was  in  express  charge  of  their  agents ; 
Held,  condusiye  evidence  of  actual  possession*    Moore  et  al.  v.  Goslin,  266. 

9.  Prior  possession  of  public  lands  will  entitle  the  possessor  to  maintain  an 
action  against  a  trespasser.    Groyer  t^.  Hawley  et  al,,  485. 

See  Ejectment  ;   Fbauds,  Statute  of,  1,  2,  6  ;   Minks  and  Mining  Intbk- 
B8T8,  8  ;  Rent,  2. 
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POWER  OF  ATTORNEY. 

See  Equity,  11 ;  Lost  Instbument,  1. 

PRACTICE. 

1.  An  o1]jection  that  notice  to  quit  is  neceBsaiy,  should  be  made  at  the  trial  at 
nisi  prius.    Castro  v.  Oill,  40. 

2.  Statutes  fixing  time  for  the  filing  of  papers  are  merely  directory.  Wood  v. 
Fobes  et  ai.,  62. 

3.  It  is  always  within  the  power  of  a  Court,  when  exercising  proper  discretion, 
to  extend  the  time  fixed  by  law,  whenever  the  ends  of  justice  would  seem 
to  demand  such  an  extension.    lb. 

4.  The  omission  of  the  words  **  to  pay  to"  will  not  inralidate  the  obligation  of 
an  appeal  bond.    BiUings  v*  Roadhouse,  71. 

5.  Even  were  this  not  the  case,  where  such  an  omission  occurs  leave  should  be 
granted  to  file  a  good  bond.    lb. 

6.  In  cases  of  felony,  the  prisoner  must  be  present  during  the  whole  of  his  trial, 
and  where  depositions  are  read  to  a  jury  during  his  absence,  a  new  trial  will 
be  ordered.    The  People  v.  Kohler,  72. 

7.  The  reading  of  evidence  taken  by  deposition,  although  done  after  the  jury 
have  retired,  is  as  much  a  part  of  the  trial  as  any  other.    lb. 

8.  In  fiivor  of  life,  the  strictest  rule,  which  has  any  soxmd  reason  to  sustain  it, 
will  not  be  relaxed.    lb. 

9.  Where  a  cause  is  heard  on  appeal  in  a  Coimty  Court,  for  the  purpose  of  try- 
ing the  same  de  novo,  it  is  the  duty  of  the  Court  to  proceed  with  the  trial  on 
the  merits  of  the  case.    Coyle  v,  Baldwin  et  al,,  75. 

10.  A  judgment  of  dismissal,  therefore,  upon  the  groimd  that  it  did  not  appear 
that  the  defendants  had  notice  of  the  trial  in  the  Court  below,  is  erroneous, 
and  will  be  set  aside.    lb. 

11.  An  olgection  that  a  County  Court  has  no  jurisdiction  in  cases  on  appeal, 
where  no  appeal  bond  is  given  as  required  by  the  statute,  should  be  made  in 
the  Court  below.  It  is  too  late  to  raise  the  question  here.  Howard  v.  Har- 
man,  78. 

12.  Where  such  an  objection  is  made  within  the  proper  time,  it  is  the  duty  of  the 
presiding  Judge  to  hear  the  excuse  of  the  party  fcdling  to  produce  it,  and  if 
sufficient,  to  allow  him  to  file  a  bond.    lb. 

13.  An  affidavit  to  the  effect  that  an  instrument  has  been  materially  altered, 
without  showing  in  any  manner  in  what  the  alteration  consists,  furnishes 
but  feeble  ground  upon  which  to  base  a  motion  to  set  aside  a  judgment. 
Taylor  v.  Randall,  79. 

14.  An  admission  by  an  attOTney  of  record  of  the  conrectness  of  an  amount  due, 
for  which  judgment  is  taken,  when  not  done  in  firaud  of  the  rights  of  his 
client,  destroys  the  effect  of  a  denial  in  an  answer.    lb. 

15.  Questions  not  directiy  involved  upon  appeal,  and  those  which  are  tmneces- 
sary  to  a  judgment  of  affirmance  or  reversal,  will  not  be  considered.  West 
V.  Smith  9t  ai.,  96. 

16.  A  rule  of  Court  requiring  counsel  to  file  and  submit  to  the  Court  any 
instructions  they  may  offer  before  the  argument  is  closed,  to  the  jury,  does 
not  operate  where  the  cause  is  submitted  without  argument.  Tinney  et  ali 
V.  Endicott,  102. 

17.  The  power  of  opening  up  a  case  after  it  has  been  once  submitted,  rests  in 
the  sound  discretion  of  the  Court  hearing  the  cause,  and  as  a  general  rule 
will  not  be  revised.    Pinkham  et  ai,  v.  McFarland  et  a/.,  137. 

18.  Afler  the  jury  have  once  retired,  it  is  enor  to  allow  them  to  oome  into  Court 
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and  rece&Teinstractioni  in  the  ateenee  of  the  parties  or  their  ocmns^    Red- 
man V.  Yonts  0t  al,t  148. 

19.  Such  instructionB  will  be  conAdered  important  if  the  contrary  is  not  shown, 
from  the  very  fact  that  the  jurj  hare  uked  fear  them.    lb. 

20.  'Ererj  intendment  must  be  in  &vor  of  a  decision  of  the  Court  below,  and  a 
cause  will  not  be  rereraed  upon  an  error  of  law,  imless  it  appears  from  the 
statement  or  pleadings  in  the  case,  that  the  party  complaining  is  iiyured  by 
such  error.    Johnson  o.  Sepulbeda,  149. 

21.  The  olject  of  a  statement  as  provided  by  our  statutes  is  to  make  that  record 
which  before'was  not  record,  and  which  rests  only  in  the  recollection  of  the 
Courts,  or  counsel,  or  the  minutes  of  the  Clerk.    lb. 

22.  It  is  not  necessary  to  embody  matter  of  record  in  a  bill  of  exceptions.    lb. 

23.  An  appeal  can  be  heard  upon  a  lull  of  exceptions  taken  at  the  trial,  if  signed 
by  the  Judge.    lb. 

24.  That  statute  which  requires  that  upon  the  trial  of  an  issue  of  &ct  by  the 
Court,  the  decision  shall  state  separately  the  facts  and  conclusions  of  law, 
does  not  apply  in  Chancery  cases.    Walker  v,  Sedgwick,  192. 

26.  In  Chancery  cases  this  Court  has  to  examine  the  £sctB,  and  is  not  concluded 
by  the  findings  of  the  Chancellor.    lb. 

26.  Parties  to  a  suit  in  Chancery  are  not  entitled  to  a  trial  by  jury.    lb. 

27.  The  plaintiff  sued  in  assumpsit  to  recover  rent  for  premises,  the  possession 
of  which  he  had  previously  recovered  by  ejectment  against  the  defendant. 
After  a  trial  and  verdict,  which  was  set  aside  by  the  Court,  he  amended  his 
complaint  to  make  it  in  form  an  action  of  tres^Miss  fix  mesne  profits.  Held^ 
this  was  erroneous  and  should  not  have  been  permitted.  RamireK  v,  Mur- 
ray, 222. 

28.  The  sixteenth  and  seventeenth  sections  of  the  Practice  Act,  and  the  seventy- 
second,  seventy-third  and  seventy-fourth  sections  of  the  Amendments  of 
1864  to  the  Practice  Act,  give  a  party  the  right  to  intervene  in  an  action  in 
case  of  the  transfier  of  any  interest  cuiring  tiie  pendency  thereof  or  where 
he  is  directly  interested  hi  the  subject  matter  in  litigation,  and  tiiis  can  be 
done  either  before  or  after  issue  has  been  joined  in  the  case.  Brooks  v. 
Hager,  281. 

29.  Where  the  plaintiff  had  no  knowledge,  until  the  trial,  that  a  third  party  was 
a  secret  partner  of  the  defendant,  the  non-joinder  of  such  third  party  cannot 
be  objected  to  by  the  defendant.    Tomlinson  v^  Spenoer,  29L 

30.  The  Practice  Act  authorises  the  Court  to  make  an  order  directing  a  party  to 
produce  books  and  papers  in  Court.    Bamstead  v.  Empire  Mining  Co.,  299. 

31.  Where  a  paper  is  introduced  as  evidence  of  payment,  and  no  objection  is 
made  at  me  trial  at  niti  prius  to  its  sufficiency  to  prove  the  papnent,  the 

admission  of  f 


want  of  such  otijectioa  is  equivalent  to  an  admission  of  its  sufficiency. — 
Qoodale  v.  West,  339. 

32.  Courts  will  not  permit  a  party  to  give  an  apparent  acquiescence  in  the  ad- 
mission of  evidence,  whicSi  will  operate  to  mislead  or  entrap  his  adversary, 
lb. 

33.  An  o1]jection  to  the  sufficiency  of  evidence  should  be  made  at  the  time  the 
same  is  offered  to  be  introduced,  so  that  a  party  may  have  the  opportunity 
of  suf^ying  the  necessary  evidence.    lb. 

34.  Where  the  instructions  of  the  Court,  though  incorrect  in  law,  are  all  in 
favor  of  the  defendant,  he  cannot  complain  of  the  error.  Oaven  v.  Dop- 
man  et  al.t  342. 

36.  It  is  no  error  in  the  Court  to  offer  terms  to  the  defendant.  May  v,  Hanson, 
360. 
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86.  Alter  tlie^a4jounmient  of  the  tenn,  the  Court  Iomb  all  control  over  cases 
decided,  unlcBS  its  jurisdiction  is  saved  by  some  motion  or  proceeding  at  the 
time ;  except  in  the  single  case  provided  by  statute,  where  the  summons  has 
not  been  served,  in  which  the  party  is  allowed  six  months  to  move  to  set  the 
judgment  aside.    Carpentier  v.  Hiurt,  406. 

37.  Hie  usual  and  best  method  of  proceeding  in  cases  of  foreclosure,  is  to  ap- 
point a  Master  to  find  and  repeat  the  amount  due,  and  these  exceptions  may 
be  filed  to  the  report  upon  which  the  judgment  of  the  Chancellor  is  given, 
and  this  may  afterward  be  assigned  as  eiror.    Guy  v.  Franklin  et  al.,  416. 

38.  It  is  no  error  for  the  Chancellor  to  make  the  calculations  himself;  but  when 
he  has  done  so,  a  mistake  in  calculation  must  be  brought  to  his  notice,  in 
some  form  analogous  to  that  of  an  exception  to  a  Master's  report.    lb. 

30.  Where  a  referee  admits  the  testimony  of  a  witness  against  the  objection  of 
the  defendant,  such  testimony  cannot,  after  the  case  has  been  submitted,  be 
thrown  out,  without  first  giving  to  the  adverse  party  the  opnportunity  of 
otherwise  supplying  the  excluded  testimony.  Monson  et  al,  v,  Cooke  et  a/., 
486. 

40.  An  order  to  take  testimony  by  deposition,  should  specify  the  notice  to  be 
given  to  the  adverse  party.  A  deposition  taken  upon  an  order  without  such 
specification,  where  the  opposite  party  has  not  had  reasonable  notice,  ought 
not  to  be  read  in  evidence.    Ellis  et  al,  v,  Jazynsky,  444. 

41.  Though  a  plea  would  be  bad  upon  demuirer,  yet  if  no  objection  be  taken  at 
the  time,  and  the  case  be  submitted  to  a  referee,  the  defect  of  the  plea  is  not 
sufficient  reason  to  set  aside  the  report    Ritchie  et  al.  v.  Davis,  463. 

42.  The  Practice  Act  allows  a  party  ten  days  after  the  service  of  the  summons, 
to  file  his  answer,  if  served  in  the  county ;  twenty  days  if  out  of  the  county, 
but  within  the  judicial  district ;  and  forty  days  m  aU  other  cases.  A  non- 
resident of  the  State  would  come  under  the  last  clause,  and  be  entitled  to 
forty  days  after  the  service  of  the  summons.    Grewell  v,  Henderson,  465. 

43.  The  Practice  Act  Airther  provides,  in  relation  to  service  on  non-residents  by 
publication,  that  *•  the  service  of  the  summons  shall  be  deemed  complete  at 
the  expiration  of  the  time  prescribed  by  the  order  of  publication."  Held^ 
that  the  prnblication  only  efi'ects  the  service  of  the  summons,  and  the  defend- 
ant is  entitled  to  fbrty  days  after  the  period  of  publication,  to  file  his  answer, 
lb. 

44.  Exceptions  to  the  admisBbiUty  of  a  deed  in  evidence,  must  be  taken  advan- 
tage o£  at  met  pruu,    Posten  o.  Rassette  et  al.,  467. 

45.  Where  an  amended  decree,  rendered  at  the  same  term  as  the  first  decree,  is 
simply  what  the  original  decree  should  have  been,  and  does  no  injustice  to  a 
party,  this  Court  will  not  disturb  it  on  account  of  any  alleged  irregularity 
not  affecting  the  merits.    Gronfier  v.  Mintum  et  al.,  492. 

46.  Where  a  Justice  is  interested  in  the  event  of  a  suit,  the  statute  requires  that 
he  should  transfer  the  case  before  another  Justice.    Larue  v.  Gaaldns,  507. 

See  Affidavit,  3 ;  Appeal  ;  Costs  ;  Dahaobs,  2,  3 ;  Error  ;  Evidence  ; 

Fbrrt,  6,  7 ;  Garnishee,  1  -  3 ;  Homestead,  6 ;  Instructions  ; 

Judgment  ;  New  Trial  ;  Mortgage,  13 ;  Removal  of 

Action  ;  Witness,  7. 

PRACTICE  ACT  EXPOUNDED  AND  EXPLAINDED. 

Title  1,  6  6,  Assignment  of  Action,  ....        326. 

«        I  8,  Husband  and  Wife, 388. 

«        {§  16,  17,  Transfer  of  interest  in  Action,      -         282,  507. 
Title  2,  i  21,  Removal  of  Action, 117. 

«*    3,  ii  25,  30,  31,  Service  of  Summons,      ...        466. 

«<   6,  {  180,  Trial  by  the  Court, 192. 
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Title  8,  \  M7»  Danuges, 822. 

«  11,  |446,  Inspe<SioiiofDoctimeiits,     ....  800. 

**  16, 1  627 1  Action  to  detennine  an  adrem  claim,       •  84. 

«  16,  \  582,  Juitioe  in  tuit, 509. 

•*  16,  \  627,  Appeal  firom  Juadoes'  Coarti,    -        -        -  89. 

"  18,  ii  659,  660,  661,  Intenrentimi,        ....  282. 

PRE-EMPTION. 
See  Alien,  8 ;  Title,  1. 

PRESUMPTION. 
See  CoKTBACT,  5. 

PRINCIPAL  AND  AGENT. 

1.  Where  a  party  makes  a  purchase  from  an  innocent  agent,  who  afterwarda 
parts  with  the  money  of  his  principal,  and  it  afterwards  turns  out  that  such 
purchase  aTails  the  purchaser  nothing :  Held,  that  no  right  of  legal  complaint 
will  lie  against  the  agent.    Engels  v,  Heatly,  185. 

2.  An  agent  who  signs  his  own  name,  instead  of  that  of  his  principal,  when  he 
intends  to  bind  the  latter,  renders  himself  liable.    Sayre  v.  Nicnols,  487. 

8.  The  word  <*  agent,"  appended  to  an  agent's  name,  has  always  been  held  as 
merely  dcscriptio  penotuB,  and  in  no  respect  affects  his  liability.    lb. 

See  CoKTBACT,  2,  8  ;  Fbbbt,  4 ;  Wmrsas,  4,  5. 

PRIVILEGED  COMMUNICATIONS. 
See  Eyidbnce,  19,  20. 

PROBATE  COURT. 

1.  The  Probate  Court  is  a  court  of  special  and  limited  jurisdiction.  Most  of  its 
general  powers  belong  peculiarly  and  originally  to  the  Court  of  Chancery, 
which  still  retains  all  of  its  jurisdiction.    Clarke  v.  Perry,  58. 

2.  The  Probate  Court  has  jurisdictian  to  try  and  determine  issues  of  fact  arising 
in  proceedings  before  it.    Keller  v,  Franldin,  482. 

8.  The  isnies  of  iact  joined  in  the  Probate  Court,  and  which  are  sent  to  the  Dis- 
trict Court  for  trial,  are  of  that  class  upon  which  the  Probate  Judge  is  un- 
willing to  pass  his  judgment,  or  where,  from  great  conflict  of  eyidence,  a 
reasonable  doubt  must  exist  in  his  mind  as  to  which  side  has  the  right.    lb. 

4.  Rule  fifty,  established  by  this  Court,  requiring  the  Probate  Judge,  when  an 
issue  of  fact  is  joined,  to  certify  it  for  trial  to  the  District  Court,  is  intended 
to  be  limited  to  cases  proper  for  such  action.    lb. 

5.  The  discretion  of  the  Probate  Court  in  this  matter,  is  sulgect  to  reyiew  by 
the  Supreme  Court,  and  in  case  of  gross  abuse  would  be  corrected.    lb. 

See  ExEcuTOBS  and  Admihistilatobb,  1,  2,  4 ;  Constitutional  Law,  22. 

PROMISSORY  NOTE. 

1.  The  liability  of  a  ^larantor  on  a  promiasory  note  is  strictly  that  of  an  in- 
dorser.    Pierce  v.  Kennedy  et  al,,  188. 

2.  Where,  in  the  body  of  a  note,  one  party  signs  as  principal  and  one  as  surety, 
both  are  liable.    Humphreys  v.  Crane  et  al.,  178. 

8.  A  mere  neglect  to  sue  the  principal  will  not  exonerate  a  surety.    lb. 

4.  An  alteration  in  a  note  which  does  not  yary  the  meaning  of  the  nature  or 
sulgect  matter  of  the  contract,  is  immateriaL    lb. 
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6.  By  the  fifth  section  of  the  Act  concerning  Notaries  Public,  notes  are  made 
protestable,  and  by  the  tenth  section,  the  protest  of  a  Notary  is  expressly 
made  evidence  of  demand,  and  non-payment  of  notes  as  well  as  bills.  Con- 
nolly V.  Goodwin  et  al,,  220. 

6.  Where  payment  by  the  maker  to  the  indorser  is  relied  upon  as  an  excuse  for 
want  of  demand  and  notice,  it  must  be  payment  directly  and  specificallyfor 
the  note,  and  not  as  security  for  all  transactions  in  ihe  aggregate,  v  an 
Norden  v.  Buckley,  283. 

7.  Where  the  maker  did  not  specify  that  the  payment  to  the  indorser  was  to 
meet  the  indorsed  note,  the  indorser  had  a  right  to  apply  it  to  any  indebted- 
ness he  held  against  the  maker,  and  to  stand  upon  his  strict  legal  rights,  as 
to  demand  and  notice  in  regard  to  the  indorsed  note.    lb. 

8.  A  release  of  the  indorser  of  a  note  by  the  indorsee,  such  indorsee  being  a 
secret  partner  of  the  maker,  will  not  rdease  the  maker.  Tomlinson  v.  Spen- 
cer, 291. 

9.  Where  the  holder  of  a  note  accepts  a  draft  or  check  in  payment,  he  is  not 
bound  to  give  up  the  note  before  payment  of  the  draft  or  check.  Smith  v. 
Harper  et  al,,  329. 

10.  The  substitution  of  a  new  security  will  discharge  an  indorser.    lb. 

11.  The  surrender  of  a  note  is  prima  facie  evidence  of  its  payment.    lb. 

12.  But  where  a  note  was  delivered  to  the  maker  long  before  it  became  due, 
upon  his  giving  the  holder  an  order  on  the  indorsers,  which  was  dishonored, 
and  thereupon  it  was  returned  to  the  holder,  it  did  not  operate  as  a  pay- 
ment,   lb. 

13.  A  demand  upon  the  makers  of  a  note  was  made  at  maturity,  but  the  notice 
to  the  indorsers  stated  the  demand  to  have  been  made  on  a  dav  subsequent 
to  matiuity.  Held,  that  such  notice  was  insufficient  to  bind  the  indorsers. 
Tevis  V,  Wood  et  al.,  393. 

14.  A  married  woman  has  no  power  to  sign  in  her  own  name  a  promissory  note, 
and  execute  a  mortgage  to  secure  its  payment.  Simpers  et  al,  v,  Sloan 
et  al.f  457. 

15.  The  holder  of  negotiable  paper  indorsed  before  *maturity,  is  supposed  to  be 
the  bona  fide  owner  of  the  same,  and  all  intendments  are  in  favor  of  his 
right.    Palmer  v.  Goodwin  et  al,,  458. 

16.  The  presumption  of  the  law  is  in  &vor  of  such  holder,  to  rebut  which,  it  is 
necessary  to  show  by  competent  testimony  that  he  is  not  the  bona  fide 
holder,  or  that  the  note  was  not  indorsed  until  after  maturity,  or  some  oihet 
fact  from  which  the  law  will  imply  a  fraud.    lb. 

17.  It  is  not  necessary  that  the  plaintiff  should  show  how  he  became  possessed 
of  the  note,  or  the  consideration  paid ;  the  onus  is  on  the  defendant,  and  facts 
proven,  and  not  suspicions,  are  necessary  to  defeat  a  right  of  recovery.    lb. 

18.  A  declaration  by  an  indorser  made  to  a  third  party  not  interested  in  the  ')L 
subject  matter,  <*  that  the  fact  of  notice  not  having  been  given  at  a  -proper 
time,  would  make  no  difference  with  him;   that  he  woiUd  do  what  was 
right,"  is  not  a  sufficient  waiver  of  presentment  and  notice  to  fix  the  lia- 
biJity  of  the  indorser.    Olendorf  v,  Swartz,  480. 

19.  The  defendant  indorsed  to  the  plaintiff  the  notes  sued  on,  and  assigned  the  lC 
mortgages  given  to  secure  the  same.    Held,  that  the  mortgages  were  not 
intend^  to  indemnify  the  defendant  against  his  liability  as  indorser,  and 
would  not  excuse  a  presentment  and  notice  to  him  as  such  indorser.    lb. 

20.  The  party  to  whom  a  note  is  made  payable  is  prima  facie  the  owner.  His 
right  to  maintain  the  action  cannot  be  questioned  on  the  ground  that  it 
bdongs  to  a  third  party,  except  the  defendant  pleads  payment  to,  or  offset 
against  that  party.    Price  v.  Dunlap,  488. 

See  Action,  16;  Intebbst;  Mobtqage,  17,  18;  Pleading,  8,  9. 
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PROTEST. 
See  Promissory  Note. 

RECEIPT. 
See  Etidbncb,  10,  18. 

RECEIVER. 

1.  Courts  of  Equity  have  the  power  to  appoint  Receivers,  and  to  order  them  to 
take  potsenion  of  the  property  in  controversy,  whether  in  the  immediate 
poflsession  of  the  defendant  or  his  agents ;  and  in  proper  cases  they  can  also 
order  the  defendants'  agents  or  employees,  although  not  parties  to  the  record, 
to  deliver  the  specific  property  to  file  Receiver.     Ex  parte  Cohen  et  al,,  494. 

2.  The  District  Court  caused  the  parties,  C.  and  J.,  to  be  served  with  a  rule  to 
show  cause  why  they  should  not  be  ordered  to  deliver  certain  property  in 
their  possession  to  the  Receiver,  appointed  in  a  case  to  which  they  were  not 
parties ;  and  in  obedience  to  the  rule,  they  appeared  and  contested  the  mat- 
ter before  the  Court.  Held,  that  when  they  appeared  and  filed  their  answer 
to  this  rule,  the  Court  acquired  ftill  jtirisdiction  over  their  persoDS  as  well  as 
the  subject  matter.    lb. 

REDEMPTION. 

1.  The  statute  allowing  a  redemption  of  property  sold  at  ludicial  sales,  contem- 
j>lates  that  the  possession  shall  not  change  to  the  jmrchaser  until  the  expira- 
tion of  the  time  limited  for  redemption.    Guy  v,  Middleton  et  al.,  392. 

2.  The  section  of  the  Act  allowing  to  the  purchaser  the  value  of  the  use  and 
occupation,  afibrds  the  only  remedy  the  purchaser  is  entitled  to.    lb. 

8.  The  statute  allowing  redemption  of  lands  sold  under  execution,  is  inopera- 
tive as  to  those  cases  where  the  d^  upon  which  judgment  and  execution 
was  obtained,  was  contracted  before  the  passage  of  the  Act.  Scale  v,  Wt- 
cheH  et  al.,  iOl. 

REFERENCE.    REFEREE. 

1.  A  Court  can  interfere  and  set  aside  the  report  of  a  referee,  upon  the  same 
ground  as  it  will  proceed  to  set  aside  the  verdict  of  a  jury.  McHenry  v. 
Moore  et  al,,  90. 

2.  In  a  suit  in  Chancery,  it  is  perfectly  competent  for  the  Judge  who  tried  the 
cause,  after  exceptions  have  been  filed  to  the  report  of  a  referee  upon  the 
facts,  and  the  report  set  aside  for  cause  shown,  to  take  up  the  testimony 
reported  by  the  referee,  find  the  fSscts,  and  render  a  decree  in  the  cause.    lb. 

3.  Where  there  is  a  large  mass  of  contradictory  evidence  reported,  it  will  be 
presumed  that  the  Court  below  weighed  the  evidence  properly,  in  setting 
aside  the  finding  of  the  facts  by  the  referee.    lb. 

4.  The  rqport  of  a  referee  upon  conflicting  testimony  must  be  treated  in  the 
light  of  a  verdict  of  a  jury,  and  will  not  be  disturbed  in  this  Court  upon  an 
appeal  from  an  order  refusing  to  grant  a  newtrial  in  the  Court  below.  Rit- 
chie et  cU,  V.  Bradshaw  et  al.,  228. 

5.  A  trial  before  a  referee  should  be  conducted  in  the  same  manner  as  before  a 
Court,  and  the  evidence  should  be  embodied  in  a  bill  of  exceptions,  and 
certified  by  the  referee.     Goodrich  et  aL  r.  City  of  Marysville,  430. 

6.  If  the  order  of  reference  fails  to  direct  a  return  of  the  evidence  to  the  Court, 
the  party  objecting  to  the  report  mtist  see  that  such  testimony  as  he  relies  on 
is  properly  certified.    lb. 

7.  It  is  error  for  the  Court  to  set  aside  the  report  of  a  referee,  upon  an  exami- 
nation 0^  testimony  which  was  not  properly  before  it.    lb. 
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8.  The  fftcts  found  in  the  report  of  a  referee  are  conclusive  in  the  absence  of 
the  testimony,  or  where  the  testimony  is  not  properly  brought  before  the 
Court.    lb. 

0.  The  report  of  a  referee  cannot  be  attacked,  except  for  error  or  mistake  of 
law,  apparent  on  its  face,  or  by  motion  for  new  tnal  upon  exceptions  taken 
at  the  trial,  or  the  evidence  certified.  -  lb. 

10.  It  would  be  a  gross  abuse  of  discretion  for  a  Court  to  set  aside  a  report  of  a 
referee,  correct  in  all  its  parts,  without  any  other  apparent  reason  than  the 
mere  volition  of  the  Judge.    lb. 

REGISTRATION. 

1.  The  statute  requires  the  seal  of  the  officer  taking  the  acknowledgment  to  be 
attached,  as  preliminary  to  fitting  the  deed  for  registration,  and  without 
conforming  strictly  to  the  statute,  the  registration  will  not  be  of  such  a  char- 
acter as  to  charge  constructive  notice.    Hastings  v,  Vaughn  et  al,,  315. 

2.  Although  a  deed  be  defective  in  the  acknowledgment,  so  as  not  to  entitle  it 
to  registration,  it  is  not  void,  but  is  still  good  as  between  the  parties,  and  as 
to  all  the  world,  except  subsequent  purchasers  without  notice.    lb. 

8.  Under  the  statute  respecting  County  Treasurers,  passed  March  22d,  1850, 
the  party  who  registers  his  warrants  becomes  a  preferred  creditor,  and  is  to 
be  paid  as  soon  as  there  are  sufilcient  funds  in  the  treasury,  and  the  prior 
registered  warrants  are  paid.    Taylor  v.  Brooks,  332. 

See  MoKTGAOB,  15. 

RELEASE. 
See  Promibsort  Note,  9. 

REMOVAL  OF  ACTION. 

1.  Causes  may  be  removed  from  one  district  or  county  to  another  county  or 
district,  in  the  manner  provided  by  statute.    Reyes  v.  Sanford,  117. 

2.  But  it  seems  that  this  would  not  be  permitted,  after  a  party  has  appeared 
and  answered  to  the  merits.    lb. 

RENT. 

1.  To  enable  a  party  to  recover  rent  eo  nomine ^  he  must  show  that  the  defend- 
ant's possession  was  by  virtue  of  some  express  or  implied  agreement.    Rami- 

*      rez  V.  Murray,  222. 

2.  No  action  for  rent  will  lie  where  the  possession  is  adverse  and  tortuous,  for 
such  possession  excludes  all  idea  of  a  contract.    lb. 

3.  A  demand  of  rent  at  any  time  during  the  term  when  the  same  might  be 
due,  will  be  sufficient  diligence  to  hold  a  party  who  has  guaranteed  its  pay- 
ment.   Evoy  V,  Tewksbury,  285. 

REPLEVIN. 
See  Costs,  3. 

RETURN. 
See  Shbbiff. 

RULE  OF  COURT. 
Rule  Fifty,  established  by  this  Coiut,  requiring  the  Probate  Judge,  when  an 
71 
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iaue  of  ftot  is  joined,  to  certify  it  for  trial  to  the  District  Court,  is  intoided 
to  be  limited  to  cases  proper  for  such  action.    KeUer  v.  Franklin,  432. 

SACRAMENTO. 

C^  of  Sacramento  declared  to  be  the  Ciq^iital  of  the  State.  People  v.  Bigler, 
23. 

SALE. 

1.  The  right  of  a  party  to  have  lus  title  to  land  protected  from  a  sale  which 
may  create  a  cloud  upon  it,  upheld.    Guy  et  al,  v.  Hermance  et  a/.,  73. 

2.  Where  a  tract  of  land  sold  for  a  gross  sum — is  described  by  specific  bounda- 
ries, and  as  containing  bo  many  acres,  more  or  less — the  vendor  cannot 
recover  for  the  overplus,  if  in  a  survey  it  be  ascertained  that  more  land  is 
contained  in  the  tract  than  the  precise  amount  named  in  the  deed.  Chip- 
man  et  al.  V.  Briggs  et  al.,  76. 

3.  A  sale  of  property,  however  fraudulent  as  to  creditors,  is  good  as  between 
the  parties  to  the  sale.    Montgomery  et  al.  v.  Hunt,  366. 

See  CoNTXUCT,  2 ;  Fraud,  3,  4 ;  Fbavds,  Statutb  of  ;  Shsuff's  Salbb  ; 
Tax  Sales;  Wa&rakty,  1-3, 

SEAL. 

1.  A  seal  is  sufficient  where  the  impression  is  made  upon  the  pi^>er  only,  and 
not  upon  wax.    Connolly  v.  Goodwin  et  al.,  220. 

2.  An  impression  upon  paper  constitutes  a  good  seal,  and  this  may  be  made  as 
well  by  a  pen  as  by  a  stamp ;  therefore,  a  scrawl,  with  the  word  «  seal " 
written  within  it,  or  with  the  initials  «  L.  S.,"  is  sufficient.  Hastings  v. 
Vaughn  et  al.,  315. 

3.  The  Mesdcan  system  knew  nothing  oi  the  common  law  doctrine  of  seals. 
A  power  of  attorney  executed  while  those  laws  were  in  force,  is  thercdfore 
good  without  a  seaL    Posten  v.  Raasette  et  al.,  467. 

SHERIFF. 

1.  A  Sheriff's  return  is  not  traversable,  and  a  Court  will  not  permit  it  to  be 
attacked  collaterally,  even  if  the  officer  is  shown  to  have  been  guilty  ci  fr«ud 
and  collusion.    Egery  et  al.  v.  Buchanan  et  al.,  63. 

2.  Where  a  Sheriff  fiedls  to  pay  over  money  collected  on  executian,  the  action 

should  be  for  a  false  return.    lb. 

• 

3.  The  statute  penalties  against  Sheriff,  for  the  non-payment  of  moneys  col- 
lected on  execution,  are  only  recoverable  when  the  Sheriff^  by  his  return, 
admits  the  collection  of  the  money,  but  refnses  to  pay  it  over.    lb. 

4.  Courts  cannot  know  an  under  officer,  and  the  act  and  return  of  a  deputy 
Sheriff  is  a  nidlity,  imless  done  in  the  name  and  by  the  authority  of  his  prin- 
dpaL    Joyce  e.  Joyce,  449. 

5.  The  term  appurtenances  used  in  the  return  of  a  levy  by  a  Sheriff,  is  too  gen- 
eral, vague,  and  indefinite,  to  comprehend  in  its  meaning  any  personal  pro- 
perty as  the  subject  oi  levy :  nothing,  therefore,  is  passed  by  tne  sale.  Mun- 
roe  V.  Thomas,  470. 

See  OmcE,  3. 

SHERIFF'S  SALES. 

A  purchaser  at  a  Sheriff's  sale,  acquires  no  right  whatever  against  the  Sheriff 
for  poperty  sold,  unless  at  the  time  of  the  sale  he  pays  down  in  cash  the 
whole  m  the  purchase  money.    The  People  v.  Hays,  66. 
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SOVEREIGNTY. 

1.  The  right  of  the  State  to  lands  under  water,  where  the  tide  ebbs  and  flows* 
is  founded  upon  her  sovereign  control  over  the  easement^  or  the  right  of  navi- 
gation.   Guy  et  al.  v.  Hennance  et  al,,  78. 

2.  Where  this  easement  is  destroyed,  the  right  of  the  State  ceases,  except  to 
prosecute  for  perpresture,  and  have  the  easement  restored.    lb. 

3.  The  Federal  Goyemment  has  not  only  the  right  of  eminent  domain,  but  the 
fee,  and  the  prime  and  uncontrolled  right  of  disposition  of  the  territory,  all 
of  which  are  attributes  of  sovereignty.    The  People  v.  Folsom,  373. 

4.  The  territory  of  CaUfbmia  passed  to  the  United  States,  subject  to  the  power 
of  the  Federal  Government  to  establish  a  Territorial  Government,  or  erect 
the  same  ijito  a  State.  It  was  garrisoned  and  held  by  United  States  troops 
and  governed  by  United  States  officers.  Every  acre  of  land  not  the  property 
of  Mexican  citizens  passed  to  it,  and  the  power  of  the  Federal  Government 
to  acquire  territory,  either  by  purchase  or  treaty,  is  undisputed.    lb. 

6.  Sovereignty  can  never  be  in  abeyance,  and  until  there  was  some  local  gov- 
ernment organized,  either  by  the  people  of  the  territory,  or  some  other  com- 
petent authority,  the  United  States,  upon  the  doctrine  of  necessity,  succeeded 
to,  and  represented  the  Government  of  Mexico,  so  far  as  the  same  could  be 
exercised  within  the  purview  of  the  (Constitution.    lb. 

6.  The  United  States,  after  the  treaty  of  Guadalupe  Hidalgo,  did  not  become 
vested  with  authority  to  prosecute  any  claim  for  a  forfeiture  or  escheat  that 
had  accrued  in  California  to  the  Mexican  Government.    lb. 

See  Incoktobeax  Hbbeditament,  1,  2 ;  Mines  and  MnriNa  Intbkests. 

SPECIFIC  PERF0R3dANCE. 

1.  A  Court  of  Equity  is  always  chary  of  its  power  to  decree  a  specific  perfbrm- 
ance,  and  will  withhold  the  exerdse  of  its  jurisdiction  in  this  respect,  unless 
there  is  such  a  degree  of  certainty  in  the  terms  of  the  contract  as  will  enable 
it  at  one  view  to  do  comjdete  equity.    Morrison  v,  Rossignol,  64. 

2.  In  an  action  fbr  specific  performance  against  a  vendor  who  refused  to  make  a 
title,  it  is  not  necessary  that  a  deed  shmild  be  tendered  him  fbr  his  execution. 
Goodale  v.  West,  339. 

8.  But  in  such  an  action,  tender  of  the  unpaid  purchase  money  must  be  proved, 
as  it  is  of  the  essence  of  the  contract.    lb. 

4.  To  entitle  a  party  to  a  specific  performance,  he  must  have  performed,  cm  his 
pert,  every  essential  of  the  agreement.    lb. 

See  Equity. 

STATUTE. 

1.  In  construing  statutes,  force  and  effect  should  be  given  to  every  part  of 
them.    San  Francisco  v.  Hazen,  169. 

2.  Whenever  a  new  right  is  created  by  statute,  and  the  enforcement  of  such 
right  is  committed  to  a  Court  even  of  original  jurisdiction,  such  Court  quoad 
Aoe  is  an  inferior  Coiut,  and  mtist  pursue  the  statute  strictly.  Cohen  et  al, 
V,  Barrett  et  al.,  195. 

8.  It  is  well  settled  that  the  title  of  an  Act  is  no  part  of  the  law  itself,  although 
it  may  be  referred  to  in  cases  of  doubt  to  ascertain  tiie  intention  of  the 
Legislature.    lb. 

4.  In  construing  statutes  and  the  Constitution,  the  rule  is  almost  universal  to 
adhere  to  the  doctrine  of  stare  decieU,    Scale  v.  Mitchell  et  al,,  401. 

6,  The  words  of  a  statute  must  be  interpreted  aecording  to  their  eommoii 
acceptation.    Quigley  v,  Gorham,  418. 

See  CoNSTiTUTioifAL  Law  ;  Constbuction. 
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STATUTES  CITED,  EXPOUNDED  AND  EXPLAINED. 

Statutes  op  thb  United  States. 

1802,  c.  — . — Natunliiatkm, 301. 

Statutes  of  the  State. 

1850,  c.  42.— County  Treasoren, 833. 

c.  48,  a  6,  12.— IncorpOTstion  of  Towns,  -        -        -        -  242. 

c.  71.— Court-HouseB,  -        -      * 22. 

c.  83. — Possessory  Actions,       --.---  99. 

c  97. — Mines  and  Foreign  Miners,        .        -        -        -  99. 

c  103.— Husband  and  Wife, 256. 

c.  128,  6  3.— Corporations, 259. 

j  12.— Transfer  of  Stock, 186. 

1851,  c  8.— Fees  in  Office, 415. 

c.  5,  «  393.— Witnesses, 293. 

$  621.— Mining  Claims, 99. 

c.  29.— Criminal  Cases,     -        -        -        -        -        -        -  415. 

c  84. — Charter  of  San  Francisco,          -        -        -        -  171. 

c.  115,  i  1.— Location  of  Capital, 29. 

1852,  c.  82,  §  1.— Possessory  Actions,     ....     39,  99,  30^. 

1853,  c.  129,  {  9.— Funding  Debt  of  Volo  County,      ...  333. 

c.  180.— Courts  of  Sessions, 104. 

1854,  c.  20,  {  2.— Appeals  from  County  Court,   ....  191. 

c  47. — Location  of  Seats  oi  Justice,     ....  343. 

c.  54,  6  33.— Appeals, 354. 

i  36.— Appeals  from  County  Court,      ...  191. 

i  38. — Appeals  from  Justices'  Courts,       ...  124. 

§§  72,  73,  74.— Intervention,         ....  282. 

c.  65,  §  2.— Charter  of  Maryrnlle, 215. 

c  197,  i  4. — Mimidpal  Election  in  San  Frandsoo,         -  358. 

1855,  c  16.— Funding  Debt  of  Contra  CosU  County,         -        -  289. 

Compiled  Statutes. 
C.  36.— ForciUe  Entry  and  Detainer,         -        -        -        -      58,  159. 

C.  47, 1  15.— Fraudulent  Conveyances,           ....  227. 

i  17.— Statute  of  Frauds, 324. 

C.  59.— Extartion  in  Office, 87. 

C.  80.— Insolvent  Debtors, 208. 

C.  104,  {  9.— Jurors, 69. 

C.  116,  {  7.— Divorce, 387. 

C.  120,  6  52.— Administration  of  Estates  of  Intestates,    .        -  64. 

C.  121,  J}  246,  247.— Indictment, 856. 

\\  367,  368.— Criminal  Cases, 184. 

\  393.— Criminal  Cases, 276. 

I  424.— Criminal  Cases, 134. 

C.  123,  }  18.— Place  of  Trial, 462. 

i  179.— Trial  by  the  Court, 113. 

I  219.— Execution, 418. 

i  237.— Redemption, 393. 

ii  249  -  253.— Nuisance,  Waste,     .        .        -        -     122,  240. 

I  456. — Certiorari, 478. 

§  494.— Costs,        .        -        , 61. 

i  628.— App^  from  Justices'  Courts,        ...  79. 

C.  125, 1 11.— Accessories, 134. 

I  59. — Grand  Larceny, 356. 

C.  129, 1  9.— Sheriffe, 56. 

C.  130.— Fees  in  Office, 87. 

C.  132,  \  1.— Fees  for  Naturalization, 304. 

C.  133,  i  39.— Election  of  Clerk  of  Superior  Court,        -        -  358. 
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C.  183,  }  44.— Cknmty  Courts, 44. 

C.  137.— Sale  of  Water  Line  Front  of  San  Frandaco,     -        -  74. 

C.  140,  §  80.— Elections, 236. 

C.  148,  §  17.— Limitations, 58. 

C.  158.— Homestead, 245,  456,  506. 

C.  179. — Common  Schools, 243. 

C.  189,  §  2.— Notaries  PubUc, 426. 

§§  5,  10.— Notaries  Public 221. 

SUPERIOR  COURT. 

The  Superior  Court  of  the  City  of  San  Francisco  has  constitutionally  all  the 
powers  which  are  specified  in  the  Act  creating  it.  Scale  r.  Mitchell  et  aL, 
40L 

SURRENDER. 

Where  a  party  offered  to  surrender  himself  in  discharge  of  his  sureties :  Held,  to 
be  a  good  surrender,  and  a  discharge  of  the  sureties  from  all  liability.  Babb 
V,  Oakley  et  al,,  93. 

See  Pbomibsobt  Note,  11. 

TAXES  AND  ASSESSMENTS. 

1.  The  Act  of  May  4,  1852,  "  to  incorporate  the  Town  of  Oakland,"  confers 
no  power  of  taxation  directly,  but  leaves  it  to  be  derived  from  the  general 
Act  of  March  27,  1850,  under  which  the  Trustees  of  towns  have  power  to 
levy  and  collect  a  tax,  annually,  not  exceeding  fifty  cents  on  every  one 
hundred  dollars  of  the  assessed  value  of  the  property,  and  providing  iiurther, 
that  unpaid  taxes  should  be  recovered  by  a  suit  in  uie  name  of  the  corpora- 
tion: Heldt  that  an  assessment  of  two  and  three-fourths  per  cent,  was 
wholly  unauthorized  by  law  and  void.    Hays  et  al.  v,  Hogan,  241. 

2.  The  Collector  of  Taxes  in  Oakland  had  no  right  to  summarily  sell  the  pro- 
perty, on  which  the  taxes  were  unpaid,  at  public  sale,  as  Ihe  taxes  could 
only  be  recovered  by  suit.    lb. 

3.  The  plaintiff  having  protested  against  the  sale,  purchased  the  property,  in 
order  to  protect  it  from  a  clouded  title,  made  the  payments  under  protest, 
and  in  a  few  days  after  commenced  suit  for  the  recovery  of  the  money : 
Held,  that  this  was  sufficient  notice  to  the  officer  to  hold  the  fund,  and  fixes 
his  lialulity.    lb. 

4.  If  the  plaintiff  was  not  the  owner  of  the  poperty,  the  sale  being  unauthor- 
ised and  void,  as  purchaser  he  could  take  nothing,  and  therefore  might 
recover  the  money  sued  for,  under  the  count  for  money  had  and  received, 
lb. 

TAX  SALES. 

One  of  the  pre-reqiiisites  to  the  validitv  of  a  tax  sale,  is  the  authority  under 
which  me  taxes  are  assessed.    Noms  v.  Russell,  249. 

TENANT  IN  COMMON. 
See  HoMssTBAD,  1 ;  Pleading,  7,  20. 

TENDER. 
See  SpEcmc  Pbrfobmance,  2,  3. 

TIME. 
See  Election,  1 ;  Indictment,  8. 
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TTTLBt 

1.  "Wliere  the  defendimt  daimed  title  to  the  pretniset  as  part  of  a  pre-emption 
claim  located  by  him,  he  must  prore  an  inclosore  of;  or  marked  and  Vu^)le 
boundaries,  embracing  the  lot  in  dispute.    Larue  v.  Gaakins,  164. 

2.  To  sustain  a  title  by  yirtue  of  a  Tax  Collector's  deed,  it  hm,  by  the  best 
authorities  been  held,  that  every  pre-requinte  to  the  exercise  of  the  power 
of  sale  by  the  officer  must  be  shown  to  haye  beea  aooono^lished.  Noiris  v, 
Russell,  249. 

8.  Our  statute  makes  Tax  CoUector's  deeds  primmfaeU  eridenoe  of  title.    lb. 

4.  Wl^ere  a  part^  sues  for  a  lot  in  the  farmer  Pu^o  of  San  Frandsoo^  and 

deraigns  his  Utle  from  the  city,  he  is  j»rtma  ybcM  entitled  to  recover.    Scale 

9.  Mitchell  9t  al.,  401. 

See  FossBssiox,  7. 

TREATY. 

Treaties  made  by  the  United  States,  removing  the  dkability  of  aliens  to  inherit, 
are  valid,  and  within  the  intent  of  the  Constitutioii  of  the  United  States. 
The  People  v.  Gerke  et  al.,  381. 

TRESPASS. 
See  iNnmcnoN,  2 ;  Plxadiko,  12. 

VENUE  IN  CRIMINAL  CASES. 
See  Cbimdc AL  Law,  4,  6. 

VERDICT. 

1.  Wheb  jurors  agree  each  one  to  mark  down  the  sum  he  thinks  proper  to  find 
as  damages,  and  then  to  divide  the  total  amount  of  those  sums  by  the  num- 
ber of  persons  composing  the  jury,  which  result  should  be  their  verdict,  a 
verdict  thus  found  is  irregular,  and  will  be  set  aside.  Wilson  v,  Benyman, 
44. 

2»  Such  verdicts  are  regarded  in  the  same  Ught  as  gambling  verdicts.    lb. 

3.  But  if  such  means  be  adopted  merely  to  arrive  at  a  proper  result  for  the  pur- 
pose of  determining  what  the  vermct  shall  be,  without  any  being  bound 
thereby,  and  afterward  the  jury  agree  upon  such  sum  as  their  vei^ct,  the 
Court  will  not  disturb  it.    A. 

4.  The  affidavits  of  jurors  cannot  be  received  to  impeach  their  verdict,  but  they 
will  be  dlowed,  in  order  to  substantiate  it.    lb. 

6,  The  verdict  of  a  jury  will  not  be  reviewed  where  the  evidence  is  contradic- 
tory, or  where  the  jury  reftise  to  give  ftill  credit  to  the  testimony  of  wit- 
nesses.   Duell  V,  The  Bear  River  Company,  84. 

See  Crimikal  Law,  6 ;  Juror. 

VOTE. 
See  Oath. 

WARRANTY. 

1.  Where  land  is  sold  with  covenant  of  warranty,  accompanied  with  a  delivery 
of  possession,  for  which  the  purchaser  gives  a  note  for  the  purchase  money, 
the  promise  to  pay  and  the  warranty,  are  independent  covenants,  and  the 
enforcement  of  the  aae  is  not  dependent  upon  the  performance  of  the  other. 
Norton  e.  Jackson  et  al,f  262. 
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2.  Wliere  there  is  a  corenant  of  wanranty,  the  payment  of  the  purchaBe  money 
oannot  be  resisted  as  long  as  the  grantee  remains  in  posseBBion.    Ib« 

3.  Nor  under  the  same  circumstances  can  the  purchase  money  be  reduced.    lb. 

4.  Eviction  by  process  of  law  is  requisite  to  enable  an  action  to  be  maintaiaed 
on  the  covenant.    lb. 

6.  Equity  can  relieve  by  granting  a  recision  of  the  contract,  upon  the  allega- 
tion of  the  insolvency  of  the  grantor,  and  his  inability  to  respond  in  damages 
to  an  action  upon  the  covenant,  a  permanent  outstanding  title  in  another, 
and  an  offer  to  redeliver  possession  and  account  for  the  rents  and  profits.    lb, 

6.  A  warranty  will  not  be  implied,  except  in  cases  where  goods  are  sold  at  sea, 
where  the  party  has  no  opportunity  to  examine  them,  or  in  case  of  a  sale  by 
sample,  or  of  provisions  for  domestic  use.    Moore  v.  McKinlay  et  al,,  471, 

7.  Where  the  plaintiff  inspects  the  goods  before  purchasing,  the  case  is  taken 
from  the  operation  of  the  rule  of  implied  warranty.    lb. 

8.  To  constitute  a  warranty,  no  precise  words  are  necessary ;  it  will  be  sufficient 
if  the  intention  clearly  appear.    lb. 

9.  There  is  no  warranty  in  the  following  words  of  a  sale  note :  "  We  have 
this  day  sold  you  two  shipments  of  seeds,  for  arrival."    lb. 

WATER. 
See  Inoobpobeal  Hebedftahent. 

WILL. 

1.  The  taking  of  a  legacy  by  the  wife  under  the  will  of  the  husband,  will  not 
prevent  her  from  contesting  the  validity  of  the  will,  so  far  as  it  disposes  of 
the  half  interest  in  the  common  property  to  others.    Beard  v.  Knox,  252. 

2.  She  is  entitled  to  her  own  share  of  the  common  property,  and  entitled  to  the 
legacy  out  of  the  share  of  the  husband.    lb. 

WITNESS. 

1.  When  an  accomplice,  or  co-defendant  in  a  criminal  action  imder  the  statute 
of  this  State,  elects  to  be  tried  separately,  he  is  a  competent  witness  fSor  the 
other  defendants  charged  with  the  same  offense,  the  credibility  of  his  testi- 
mony being  left  to  the  jury.    The  People  v.  Labra  et  al,,  183. 

2.  Under  our  statute,  no  person  can  be  excluded  as  a  witness  on  account  of 
interest  in  the  event  of  the  action,  unless  he  may  be  a  party,  or  one  for 
whose  immediate  benefit  the  action  is  prosecuted  or  defended.  Tonilinson 
V.  Spencer,  291. 

3.  In  a  suit,  therefore,  by  an  indorsee  against  the  maker  of  a  note,  the  indoroer 
not  being  a  party,  is  a  competent  witness  for  the  plaintiff,  where  it  does  not 
appear  that  the  suit  is  prosecuted  for  his  immediate  benefit.    lb. 

4.  An  agent  is  a  competent  witness  to  testifv  as  to  his  authority  in  the  perform- 
ance of  acts  for  his  reputed  principal.    lb. 

6.  And  the  fact  that  such  agent  appears  by  his  own  testimony  to  be  a  secret 
partner  with  the  principal,  will  make  no  difference.    lb. 

6.  The  statement  of  a  witness  when  in  his  senses,  in  relation  to  his  own  con- 
dition at  the  time  of  a  sale,  ought  to  be  conclusive.  Montgomery  et  cU,  v. 
Hunt,  366. 

7.  The  party  introducing  the  witness  making  this  statement,  is  estopped  fii>m 
denying  ms  sanity.    lb. 

8.  A  party  has  no  right  to  cross-examine  a  witness,  except  as  to  facts  and  cir- 
cumstances connected  with  the  matter  stated  in  his  direct  examination. 
Hetdenfeldt,  J.,  dissenting. 
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9.  A  defendant  who  has  toflered  defoult,  is  not  a  competent  witness  to  prove  that 
he  was  authoriaed  by  his  co-defendant  to  sign  his  name  to  a  note,  as  by  so 
doing,  he  would  reduce  the  amount  of  judgment  against  himself.  Wash- 
bum  V,  Alden  et  aL,  463. 

10.  A  broker,  whose  commissions  or  compensation  depends  on  his  principal's 
recorerj,  is  incompetent  as  a  witness,  on  the  ground  that  he  is  dir^^y 
interested  in  the  event  of  the  suit.    Shaw  et  al,  v,  Davis,  466. 

11.  Where  the  Clerk  of  a  Court  is  called  as  a  witness,  to  prove  the  records  of 
the  Court  of  which  he  is  Clerk,  it  is  no  objection  that  he  is  interested  in  the 
result  of  the  suit.    Price  v.  Dimlap,  483. 

See  EviDSN  CB. 

WRITTEN   INSTRUMENTS. 
See  Limitations,  Statute  of. 

WRIT  OF  ERROR, 
See  Appeal. 
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The  undenigned  proposes  to  publish,  immediately  on  the  a^jourmnent  of  the 
present  Legislature,  a  complete  Digest  of  the  Laws  of  California. 

The  Work  will  embrace  all  the  Laws  of  a  general,  and  some  of  a  special  char- 
acter, in  force  at  the  date  of  its  publication,  including  those  of  the  Session  of 
1857. 

It  will  also  contain  copious  notes  of  the  Decisions  of  our  Supreme  Court, 
construing  the  Statutes  and  Constitution  of  the  State.  A  number  of  State 
Papers,  of  a  general,  political  and  legal  character,  will  be  incorporated,  for 
convenience  of  reference. 

The  plan  of  the  Work  combines  those  of  the  most  approved  Digests  of 
other  States. 

The  Laws,  as  printed,  will  be  carefully  and  critically  compared  with  the 
original  Kolls,  and  will  be  so  certified  as  to  be  evidence  in  all  the  Courts  of  the 
State.  It  will  contain  copious  Head-notes,  and  an  extensive  Index,  all  alpha- 
betically arranged.  Reference  to  repealed  Sections  and  Acts  will  be  made  in  all 
cases.  Many  Porms  will  be  embraced  in  it,  for  the  convenience  of  Justices  of 
the  Peace. 

The  Work  will  be  printed  in  a  single  volume,  of  some  ten  or  twelve  hundred 
pages,  and  as  to  mechanical  execution,  will  be  in  the  best  style  of  Law  Works. 

The  many  and  important  errors  which  exist  in  all  our  printed  volumes,  and 
the  confused  and  complicated  condition  of  our  Laws,  induced  the  imdersigned, 
some  years  since,  to  undertake  the  task  of  presenting  a  Work  which  should 
unite,  in  a  portable,  correct  and  intelligible  form,  all  that  is  necessary  to  be 
known  of  the  Statutory  Provisions  of  the  State,  cither  for  the  uses  of  the 
professional  man  or  private  citizen;  and  the  position  which  he  has  occupied 
in  the  office  of  Secretary  of  State,  for  the  last  five  years,  has  made  it  necessary 
to  familiarize  himself  with  the  Laws  of  the  State,  and  afforded  peculiar  oppor- 
timities  for  detecting  existing  errors,  and  no  pains  will  be  spared  to  make  the 
Work  entirely  correct  and  complete. 

The  Work  has  been  examined  and  approved  by  two  successive  Legislatures, 
and  many  of  the  most  distinguished  Members  of  the  Bar,  and  will  be  amply 
certified  and  recommended. 

The  price  of  the  Work  will  be  $10  per  copy. 

Persons  wishing  to  subscribe  for  it,  will  forward  their  names  and  address  to  the 
undersigned,  at  the  office  of  the  Secretary  of  State,  or  leave  them  at  the  Book- 
stores of  Messrs.  J.  J.  Lecouiyt,  San  Prancisco ;  Charles  Binnet,  J.  Bithbll, 
or  Gbiogs  &  Co.,  Sacramento ;  A.  Randall  and  G.  &  O.  Amy,  Marysville,  and 
at  the  principal  Bookstores  in  other  parts  of  the  State. 

W.  H.  R.  WOOD. 

Sao&axbmto,  April  10,  1856. 
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